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GASES 

IN  THB 

Supreme  Court  of  Alabama 


NOVEMBER  TERM  1913-14. 


Monts  17.  The  State. 

Murder, 

(Decided  April   IC,  1914.     64  South.  953.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  It  was 
admitted  that  defendant  shot  deceased  from  behind  a  rail  fence  while 
deceased  was  traveling  down  the  road,  if  it  was  error  to  admit  opin- 
ion evidence  as  to  the  range  of  gim  fire  from  wads  found  in  the  road, 
it  was  harmless. 

2.  Homicide;  Defenses;  Apprehension  of  Danger. — ^Although  de- 
fendant was  free  from  fault  in  bringing  on  the  difficulty,  and  al- 
though deceased  made  demonstrations  which  would  cause  a  reason- 
able man  to  believe  in  the  imminence  of  his  peril,  defendant  was 
not  entitled  to  kill  deceased  unless  he  honestly  believed  In  the  immi- 
nence of  his  peril. 

Appeal  from  Perry  Circuit  Court. 

Heard  before  Hon.  B.  M.  Millbr. 

Clarence  Monts  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.    Affirmed. 

The  facts  and  the  objections  to  evidence  sufficiently 
•  appear  from  the  opinion  of  the  court.  Charge  1  refused 
to  defendant  is  as  follows :  "I  charge  you  that,  if  you 
believe  from  the  evidence  that  defendant  was  free  from 
fault  in  bringing  on  the  difficulty,  and  deceased  made  a 
demonstration  which  would  cause  a  reasonable  man  to 
honestly  believe  that  he  was  about  to  put  his  life  in 
peril,  defendant  was  not  bound  to  retreat,  but  had  a 
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right  to  stand  his  ground,  and,  if  necessary,  to  kill,  to 
protect  himself  from  such  peril.^^ 

W.  F.  HoGUB,  and  R.  B.  EviNS^  for  appellant.  De- 
fendant was  under  no  duty  to  retreat. — Beasley  v.  State, 
61  South  259;  Cook  v.  State,  59  South.  519;  Story  v. 
State,  71  Ala.  337.  The  charges  refused,  therefore,  were 
improperly  refused.  The  evidence  as  to  the  range  of 
gun  fire  was  a  mere  conclusion,  and  should  have  been  ex- 
cluded. 

R.  C.  Bbickbll^  Attorney  General^  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  There  was 
no  dispute  about  the  position  of  defendant  and  deceas- 
ed at  the  time  of  the  firing  of  the  fatal  shot,  and  hence, 
any  error  in  the  admission  of  evidence  as  to  the  range 
of  gun  fire  was  harmless.  The  charges  fail  to  hypothe- 
size defendant's  honest  belief  in  the  imminence  of  his 
peril,  and  hence,  were  properly  refused. 

McCJLELLAN,  J. — The  appellant  was  adjudged  guil- 
ty of  murder  in  the  first  degree,  and  his  punishment  was 
fixed  at  imprisonment  for  life.  The  victim  was  Bob 
Donaldson.  The  theory  pressed  for  the  prosecution  was 
that  of  a  legally  inexcusable  homicide,  by  lying  in  wait 
and  shooting  Donaldson  as  he  traveled  along  a  public 
road.  There  was  evidence  tending  to  support  that  the- 
ory. The  defendant  sought  to  justify  under  the  doc- 
trine of  self-defense.  On  the  defendant's  own  testimony, ' 
it  is  a  matter  of  at  least  serious  doubt  that  full,  cauti- 
ous consideration  might  resolve  against  him,  whether 
he  was  of  the  class  entitled  to  invoke  that  doctrine  for 
his  exoneration.  However,  the  solution  of  the  questions 
presented  for  review  does  not  require  a  decision  on  that 
matter.    There  was  testimony  for  the  prosecution  tend- 
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ing  to  identify  a  point — on  the  opposite  side  of  a  rail 
fence  from  the  public  road  in  which  it  appeared,  from 
some  of  the  evidence,  Donaldson  was  traveling  when 
shot  with  a  shotgun  twice  discharged — from  which  the 
assassin  fired  upon  him.  A  large  crack  in  the  fence  at 
that  point  was  described  in  the  evidence,  and  a  mark 
upon  or  a  broken  or  cut  twig  was  described  by  some  of 
the  evidence  as  having  been  hit  by  shot  from  a  gun ;  and 
also  some  evidence  descriptive  of  the  relative  location 
and  elevation  of  the  point  inside  the  fence,  of  the  marked 
twig,  and  of  the  roadway  at  the  place  it  was  asserted 
Donaldson  was  when  he  was  shot. 

In  this  connection  testimony  was  adduced  to  the  ef- 
fect that  two  sets  of  gun  wads  were  in  or  by  the  road- 
way, one  further  up  or  down  than  the  other.  All  the 
evidence  was  to  the  effect  that  two  shots  from  a  shot- 
gun were  fired  by  defendant.  These  questions,  eliciting 
the  answers  quoted,  were  propounded  by  the  solicitor  to 
the  witness  Yeager,  who  testified  as  to  the  locations  of 
the  wads :  What  was  the  line  or  range  of  them  [wads] 
from  the  road?"  The  answer  was:  ^^Well,  one  ranged 
down  the  road,  and  one  ranged  up."  "Where  did  they 
[wads]  range  from?"  The  answer  was:  "From  the 
fence."  "How  was  that  twig  and  the  crack — the  large 
crack — as  to  the  level  of  the  two?"  The  answer  was: 
"Yes,  sir ;  they  were  on  the  level."  The  objection's  par- 
ticular point  was  that  an  opinion  or  conclusion  of  the 
witness  was  invoked  by  the  questions.  Moticms  to  ex- 
clude the  answers  rest(»d  on  the  like  notion.  All  were 
overruled.  The  question  first  quoted  was  answered  in 
a  previously  propounded  question  which,  as  well  as  the 
answer  thereto,  were  not  objected  to.  The  second  quoted 
question  would  seem,  if  taken  literally,  to  call  for  a  re- 
sponse that  could  not,  from  the  fact  alone  of  the  pres- 
ence of  the  wadding  at  the  points  stated  in  the  roUd,  be 
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known  by  any  finite  being.  No  one  could  possibly  tell 
where  a  missile  "ranged  from"  if  his  sole  knowledge  on 
the  subject  was  the  fact  that  it  lay  in  a  certain  spot  in 
an  uninclosed  area.  To  the  jury  cannot  be  attributed  a 
less  common  knowledge  of  the  impossibility  of  a  believ- 
able answer  to  the  question  by  one  who  did  not  see  the 
gun  fire  and  the  wads  fall,  as  was  the  case  with  Yeager. 
But,  if  the  quoted  answer  is  treated  as  responsive,  and 
as  capable  of  producing  an  evidential  effect  on  the  mind 
of  any  member  of  the  jury,  it  wrought  no  prejudice,  since 
the  defendant  himself  testified  that  he  shot  Donaldson 
from  inside  the  fence  at  the  point  where  he  ejected  two 
discharged  shells  from  his  gun,  and  where  two  such 
shells  were  found  soon  after  the  tragedy.  In  short,  the 
fact  that  the  shooting  was  done  "from  the  fence"  was 
not  a  matter  of  contest  in  the  evidence,  though  whether 
the  shots  were  fired  over  or  through  the  "large  crack" 
in  the  fence  was  the  subject  of  doubt.  The  third  quoted 
question  was  without  objectionable  quality.  Its  mani- 
fest purpose  and  effect  was  to  show  that  the  gun  fired 
from  the  "large  crack"  cut  the  twig,  and  the  evidence 
otherwise  tended  to  establish  the  state's  contention  that 
a  shot  so  directed  could  and  did  strike  Donaldson. 

Charge  1  was  well  refused.  It  was  faulty,  if  not 
otherwise,  in  omitting  to  hypothesize  defendant's  honest 
belief  that  he  was,  when  he  shot,  in  peril.  No  error  ap- 
pearing, the  judgment  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Sayrb  and  Sombbvillb,  JJ., 
concur. 
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Rohn  r.  The  State. 

Murder. 

(Decided   January  15,   1914.     Rehearing  denied  April   16.   1914. 
65  South.  42.) 

1.  Criminal  Law;  Pleading;  Discretion  of  Trial  Court. — It  Is  with- 
in the  discretion  of  the  trial  court  to  refuse  to  permit  additional 
pleas  to  he  filed  after  the  time  prescribed  by  law  in  criminal  cases, 
and  not  revisable  on  appeal ;  nor  is  there  an  exception  in  favor  of  a 
plea  of  not  guilty  by  reason  of  insanity  not  interposed  at  the  time  of 
the  arraignment  as  required  by  section  7176,  Code  4907. 

2.  Same;  Right  to  Counsel, — ^The  rule  of  practice  above  referred  to 
does  not  violate  the  constitutional  right  of  a  defendant  to  be  heard 
by  himself  and  counsel,  or  either,  under  section  6,  Constitution  1901. 

3.  Insanity;  Inquisition;  Discretion. — ^The  refusal  of  the  trial  court 
to  suspend  the  trial  and  submit  to  a  Jury,  an  inquisition  as  to  defend- 
ant's insanity  at  the  time  of  the  trial  under  the  provisions  of  section 
7178,  Code  1907,  is  not  revisable  on  appeal. 

4.  Homicide;  E'vidence;  Character  of  Wound. — As  illustrative  of 
the  position  of  deceased  when  shot,  and  for  the  purpose  of  contradict- 
ing defendant's  testimony  in  that  regard,  it  is  competent  for  the  state 
to  prove  that  bullet  wounds  are  characteristically  different  at  the 
point  of  entrance  and  exit,  and  what  that  difference  is. 

5.  Same. — ^A  medical  man  well  acquainted  with  the  human  anatomy 
and  with  gun  shot  wounds  can  state  from  his  examination  of  the 
wound,  his  conclusion  that  the  bullet  entered  at  the  back  to  the  left 
of  the  spinal  column  and- made  its  exit  in  front,  passing  through  the 
heart. 

6.  Evidence;  Expert. — Anyone  who  has  often  observe<l  and  exam- 
ined bullet  wounds  is  competent  to  state  the  characteristic  difference 
In  such  wounds  at  the  point  of  entrance  and  exit. 

Appeal  from  Jefferson  Criminal  Court 

Heard  before  Hon.  William  E.  Fort. 

Harry  Rohn,  alias  Harry  Rohm,  was  convicted  of 
murder  in  the  first  degree,  and  he  appeals^.    Affirmed. 

Being  without  counsel,  the  court  appointed  counsel 
for  defendant,  who  discussed  the  case  with  defendant 
on  several  occasions.  The  case  was  subsequently  con- 
tinued to  the  fall  term  of  the  court,  and  on  November 
30,  1912,  the  case  was  reset  for  trial  on  December  9, 
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1912,  at  which  time  a  postponement  was  ordered  until 
December  11th,  and  again  postponed  on  that  date  until 
December  12,  1912,  when  the  case  was  finally  tried.  In 
the  meantime  the  counsel  appointed  for  the  defendant 
had  withdrawn  from  the  case,  and  defendant  retained 
the  present  counsel  about  August^  1912.  The  minute 
entry  recites  that  on  May  18,  1912,  at  the  time  of  his  ar- 
raignment and  plea  of  not  guilty,  and  also  on  the  sev- 
eral occasions  of  postponement  or  continuance,  defend- 
ant was  present  in  his  own  proper  person  and  by  attor- 
ney. On  December  11,  1912,  his  counsel  moved  the 
court  to  set  aside  the  plea  of  not  guilty  heretofore  filed 
and  to  substitute  therefor  a  plea  of  not  guilty  by  reason 
of  insanity.  In  support  of  this  motion,  defendant  offer- 
ed parol  testimony  tending  to  show  that  he  had  no  coun- 
sel to  advise  or  represent  him  until  after  the  date  of  his 
arraignment  and  pleas  of  not  guilty.  This  motion  being 
overruled,  defendant's  counsel  suggested  that  defend- 
ant was  then  insane,  and  moved  a  suspension  of  the  trial 
on  that  ground,  which  motion  was  also  overruled.  De- 
fendant introduced  evidence  to  show  his  mental  un- 
soundness both  at  the  time  of  the  homicide  and  at  the 
time  of  the  trial;  the  same  evidence  being  used  in  sup- 
port of  each  of  the  motions  referred  to. 

The  victim  of  the  homicide  was  a  married  woman,  in 
whose  home  defendant  lodged  and  boarded,  and  with 
whom  he  was  infatuated.  There  was  no  eyewitness  to 
the  killing,  and  defendant  testified  that  he  had  taken  the 
pistol  from  under  his  pillow  and  threatened  to  kill  him- 
self; that  deceased  seized  the  barrel  of  the  pistol  which 
was  cocked,  and,  in  the  struggle  for  its  possession,  it 
was  accidentally  discharged.  The  bullet  passed  through 
the  heart  and  body  of  deceased,  and  she  died  in  a  few 
minutes.  The  state  w^as  allowed,  against  defendant's 
objection,  to  prove  that  the  bullet  hole  in  the  back  of 
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deceased  was  small  and  smooth,  and  that  the  hole  in  her 
breast  was  twice  as  large  and  somewhat  ragged;  and 
a  medical  witness  for  the  state  was  allowed  to  testify 
that  the  entrance  of  a  bullet,  when  fired  into  the  body, 
will  make  a  smaller  and  smoother  wound  than  its  exit. 
He  based  this  statement  on  considerable  personal  ex- 
perience in  the  examination  of  gunshot  wounds,  and  was 
allowed  to  state  further  that  in  his  opinion  this  bullet 
entered  the  back  of  deceased  and  came  out  at  her  breast. 
There  w^ere  numerous  written  charges  refused  to  the 
defendant  not  necessary  to  be  here  set  out. 

Gaston  &  Pettus^  for  appellant.  Under  the  facts  in 
this  case  the  failure  of  the  court  to  allow  defendant  to 
withdraw  his  plea  of  not  guilty  interposed  at  the  ar- 
raignment, and  to  interpose  a  plea  of  not  guilty  by  rea- 
son of  insanity  was  an  abuse  of  discretion. — Ex  parte 
Bryant,  44  Ala.  402 ;  §  6,  Const.  1901 ;  §  7176,  Code  1907 ; 
Murrell  v.  State,  136  Ala.  44 ;  Gordon  v.  State,  147  Ala. 
49.  The  court  should  have  permitted  an  inquisition  into 
defendant's  sanity.— §  7178,  Code  1907.  The  witness 
was  permitted  to  testify  to  wholly  incompetent  mat- 
ters of  opinion  relative  to  the  difiference  between  the  en- 
trance and  exit  wounds  made  by  bullets. — McKey  v, 
St<iie,  82  Ala.  32 ;  Orr  v.  State.,  117  Ala.  69 ;  5  Enc.  of 
Evid.  519.  The  questions  as  to  defendant's  sanity  or 
insanity  were  competent. — Barha^n  v.  State,  143  Ala. 
28;  Boswell  v.  State,  63  Ala.  307.  Counsel  discuss  other 
matters  not  necessary  to  be  here  set  out. 

R.  C.  Brickbll.  Attorney  General,  and  T.  H.  Seay^ 
Assistant  Attorney  General,  for  the  State.  The  mat- 
ters complained  of  most  seriously  were  within  the  dis- 
cretion of  the  trial  court,  and  not  reversible  on  appeal. 
The  matter  of  gun  shot  wounds  and  the  characteristic 
diflferences  between  the  points  of  entrance  and  exit  are 
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subject  to  expert  testimony  and  the  witnesses  appear  to 
be  qualified. 

SOMERVILLE,  J.— The  rule  is  well  settled  in  this 
state  that  the  action  of  the  trial  court  in  refusing  to  al- 
low additional  pleas  to  be  filed  after  the  time  prescribed 
by  law  is  not  revisable  on  appeal. — Craig  v.  Pierson 
Lumber  Co,,  179  Ala.  335,  60  South.  838  (where  the 
cases  are  collected).  We  see  no  reason  for  malting  an 
exception  in  favor  of  the  plea  of  "not  guilty  by  reason 
of  insanity." 

Section  7176  of  the  Code  requires  that  this  plea  must 
be  interposed  at  the  time  of  arraignment,  and  failure  to 
do  so  forfeits  the  right,  and  leaves  the  acceptance  of  the 
plea  thereafter  to  the  unrevisable  discretion  of  the  trial 
court.  Moreover,  in  this  case,  an  exsCmination  of  the 
record  and  the  evidence  does  not  indicate  that  the  rejec- 
tion of  the  plea  was  either  unfair  or  prejudicial. 

There  is  no  merit  in  the  suggestion  that  the  enforce- 
ment of  this  rule  of  practice  is  a  violation  of  the  defend- 
ant's constitutional  right  "to  be  heard  by  himself  and 
counsel,  or  either." — Section  6,  Const.  1901. 

So,  also,  the  action  of  the  trial  court  in  refusing  to 
suspend  the  trial  and  submit  to  the  jury  an  inquisition 
as  to  defendant's  insanity  at  the  time  of  the  trial,  as 
provided  for  by  section  7178  of  the  Code,  is  not  revis- 
able on  appeal,  as  was  held  in  the  recent  case  of  Qran- 
berry  v.  State,  182  Ala.  4,  63  South.  975. 

As  illustrative  of  the  position  of  the  deceased  when 
shot,  and  for  the  purpose  of  contradicting  defendant's 
testimony  in  that  regard,  it  was  clearly  competent  for 
the  state  to  prove  that  bullet  wounds  are  characteristi- 
cally different  at  the  points  of  entry  and  exit,  respect- 
ively, and  what  that  difference  is ;  and  any  one  who  has 
often  observed  and  examined  such  wounds  is  a  compe- 
tent witness  thereto. 
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It  was  competent,  also,  for  the  state's  witness,  a  med- 
ical man  well  acquainted  with  the  human  anatomy  and 
with  gunshot  wounds,  to  state  from  his  examination  of 
the  wounds  of  deceased  his  conclusion  that  the  bullet 
entered  at  the  back  to  the  left  of  the  spinal  column  and 
made  its  exit  through  the  heart  in  front. — Rush  v.  State, 
61  Ala.  89. 

We  have  examined  the  entire  record  and  do  not  find 
any  reversible  error  committed  in  the  procedure  or 
upon  the  trial  of  the  case.  A  detailed  discussion  of  all 
the  questions  raised  is  neither  necessary  nor  expedient; 
and  the  judgment  will  be  aflBirmed. 

Affirmed. 

Anderson^  McClellan^  and  Sayre^  JJ.,  concur. 


Zininam  v.  The  State. 

Murder. 
(Decided  Aprtl  16,   1914.    65  South.  56.) 

1.  Jury;  Service  of  List  on  Accused, — The  provisions  of  the  Jury 
Act  (Acts  1909,  p.  305)  are  mandatory,  although  section  29  thereof 
expressly  declares  that  it  is  the  legislative  intent  to  make  the  provi- 
sions of  the  act  directory  merely. 

2.  Same;  Venire;  Quashing;  Grounds. — The  provision  of  section  29, 
Acts  1909,  p.  306,  is  to  be  construed  in  connection  with  the  other 
provisions  of  the  Act  relating  to  the  preparation  of  the  venire,  which 
must  be  taken  as  mandatory. 

3.  Same. — A  mistake  in  the  name  of  a  juror  in  a  venire  Is  not 
grounds  for  quashing  the  venire  under  the  Jury  Act  of  1909. 

4.  Same;  Excusing  Jurors;  Authority  of  Court. — For  good  caupe 
shown  the  court  may  excuse  Jurors. 

5.  Same;  Objections. — If  defendant  desired  that  a  juror  should 
serve  notwithstanding  he  was  excused  by  the  court,  his  proper  course 
is  to  object  to  the  action  of  the  court  in  requiring  him  to  strike  from 
the  list  of  jurors  not  containing  the  name  of  such  juror,  and  thereby 
raise  the  question  of  the  correctness  of  the  court's  action  In  excusing 
such  juror. 
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G.  Homicide;  Evidence. — Where  defeudaut  was  at  fault  lu  provok- 
ing the  difficulty  at  the  time  of  the  killing,  evidence  that  some  time 
before  that  happening  the  deceased  had  taken  defendant's  wife  away 
from  him  and  had  threatened  the  life  of  defendant,  was  not  admis- 
sible. 

Appeal  from  Shelby  County  Court. 
Heard  before  Hon.  E.  S.  Lyman. 
George  Ziniman  was  convicted  of  murder  and  he  ap- 
peals.   AflBrmed. 

Riddle  &  Ellis^  for  appellant.  The  provisions  of  the 
jury  law  are  mandatory,  and  the  c(mrt  may  not  strike 
from  the  venire  the  name  of  a  juror  on  account  of  a 
clerical  error  in  his  name,  against  the  objection  of  de- 
Umiiaut— Edgar  i\  ^iate,  62  South.  800;  Acts  1909,  p. 
.305.  The  court  should  have  permitted  it  to  be  shown 
that  sometime  before  the  difficulty  deceased  had  taken 
<lefendant's  wife  away  from  him,  and  had  threatened 
his  life. 

R.  C.  Brickell^  Attorney  General,  and  T.  H.  Seay. 
Assistant  Attorney  General,  for  the  State.  There  was 
no  error  in  the  court's  ruling  on  the  various  motions 
touching  the  venire. — §  29,  Acts  1909,  p.  305.  The  court 
l)roperly  excluded  the  evidence  relative  to  acts  some- 
time prior  to  the  homicide. 

SAYRE,  J. — Several  indictments  charging  capital 
felonies  against  vai*i()us  persons,  including  that  against 
defendant  in  this  case,  were  set  for  trial  during  the 
same  week,  and  the  same  venire  ordered  for  all  of  them. 
On  the  venire  so  ordered,  and  served  upon  defendant  as 
the  statute  requires,  was  this  name,  "Bud  M.  Brshur," 
whose  occupation  was  stated  to  be  that  of  a  farmer,  and 
whose  residence  was  stated  as  being  at  Dunnavant,  B. 
18.  When  this  defendant's  case  came  on  for  trial  it 
was  made  to  appear  that  in  organizing  the  jury  for  a 
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ca^e  that  had  been  previously  tried  during  the  week  one 
Bud  M.  Brashier  had  responded  to  the  name  "Bud  M. 
Brshur/'  the  summons  having  been  served  on  him,  that 
on  proof  then  made  to  the  court  that  his  name  was  Bud 
M.  Brashier,  and  not  "Bud  M.  Brshur,"  and  that  there 
was  no  "Bud  M.  Brshur"  in  beat  18,  where  Bud  M. 
Brashier  lived,  the  court  had  excused  Brashier  from 
further  jury  service  during  the  week,  and  this  without 
the  knowledge  or  consent  of  defendant  in  this  case  or 
his  counsel.  Upon  these  facts,  which  were  admitted,  de- 
fendant predicated  a  motion  to  quash  the  venire  and 
duly  excepted  to  the  court's  action  in  overruling  his  mo- 
tion. 

Section  29  of  the  Jury  Act  (Acts  Sp.  Sess.  1909,  pp. 
305-320)  provides:  "It  is  hereby  expressly  declared  to 
be  the  intent  of  the  Legislature  in  the  enactment  of  this 
law,  to  make  the  provisions  hereof  in  the  relation  to  the 
selection,  drawing,  summoning  or  impaneling  of  jurors 
directory  merely  and  not  mandatory."  Nevertheless  it 
is  clear  on  inescapable  grounds  that  some  of  the  provi- 
sions of  the  act  in  respect  to  the  selection,  drawing, 
summoning,  and  impaneling  juries  are  mandatory.  The 
power  of  the  Legislature  to  prescribe  the  interpretation 
of  its  own  language  cannot  be  doubted.  But  it  has  been 
often  noted  that  interpretation  clauses  in  statutes  em- 
barrass rather  than  assist  the  courts  in  their  decisions 
(Endlich,  Interp.  of  Stats.  §  365),  and  that  has  been 
found  to  be  the  case  with  the  act  in  question.  When  the 
Legislature  in  this  act,  along  with  its  general  prescrip- 
tion for  interpretation,  provided  specific  regulations, 
which  must  have  been  deemed  essential  to  the  proper 
conduct  of  trials  by  jury,  and  which,  if  they  are  to  have 
any  operation  at  all,  must  be  made  effectual  according 
to  the  specific  language  of  the  act,  it  so  provided  that 
either  such  specific  regulations  must  be  accepted  by  the 
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courts  as  mandatory,  or  the  statute  as  to  them  must 
be  held  to  be  insensible  and  of  no  effect.  To  illustrate: 
The  act  provides  that  the  venire  for  the  trial  of  a  cap- 
ital felony  shall  consist  of  not  less  than  50  nor  more 
than  100  persons.  It  could  not  be  held  that  the  judge 
may  fix  the  venire  at  any  number  he  pleases  less  than 
50  or  more  than  100.  Or,  again :  The  act  provides  that 
from  the  list  of  qualified  jurors  appearing  for  service 
the  solicitor  for  the  state  and  the  defendant  shall  strike 
1  and  2  names,  respectively,  and  alternately  until  the 
list  is  reduced  to  a  jury  of  12.  It  would  be  without  the 
power  of  the  trial  judge  to  substitute  a  different  proce- 
dure. 'So  this  court,  following  the  only  course  open  to 
it,  has  held  that  part  of  the  statute  mandatory  which 
requires  that  a  list  of  the  names  of  all  jurors  summoned 
for  the  trial  shall  be  served  upon  the  defendant. — Edgar 
V.  State  183  Ala.  36,  62  South,  800. 

Appellant  relies  upon  the  case  just  cited  as  authority 
for  his  proposition  that  the  aforementioned  ruling  of 
the  court  was  error.  But  section  29  of  the  act  also  pro- 
vides that  "no  objection  can  be  taken  to  any  venire  of 
jurors  except  for  fraud  in  drawing  or  summoning  the 
jurors."  This  inhibition  of  the  statute,  like  that  other 
part  of  it  to  which  we  first  referred,  must  be  construed 
in  connection  with  those  other  provisions  which  relate 
to  the  preparation  of  the  venire,  and  which  are  nothing 
if  not  mandatory.  There  may  be  a  number  of  contin- 
gencies, not  involving  fraud,  in  which  this  last  named 
part  of  the  section  will  operate  to  save  the  legality  of  a 
venire,  and  we  think  the  case  presented  by  this  record 
is  one  of  them.  Here  is  the  case  of  a  venire  in  the  prep- 
aration and  general  constitution  of  which  the  statute 
was  in  all  respects  observed.  There  was,  however,  a 
mistake,  a  clerical  misprison,  in  the  name  of  one  of  the 
jurors.     Under  our  previous  statute,  mistakes  of  this 
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sort,  where  they  resulted  in  the  accused  being  required 
to  select  a  jury  from  a  venire  in  number  different  from 
that  fixed  by  the  court's  ord^r,  required  a  quashal  of  the 
venire  upon  motion  seasonably  made. — Darby  v.  State, 
92  Ala.  9,  9  South.  429;  TV^oeZ  v.  State,  161  Ala.  25,  49 
South.  824.  The  statute  now  of  force  provides,  in  more 
than  one  place,  that  a  mistake  in  names  shall  not  be  a 
ground  for  quashing  a  venire,  and  there  is  no  reason  in 
the  statute  or  elsewhere  why  its  mandate  should  not  be 
observed. 

The  court  had  authority  to  excuse  jurors  for  good 
cause  shown.  If  the  defendant  really  desired  that 
Brashier  should  serve  on  the  jury,  his  proper  course 
would  have  been  to  object  to  the  court's  action  in  sub- 
mitting to  him,  and  requiring' him  to  strike  from,  a  list 
of  jurors  which  did  not  contain  Brashier's  name.  In 
that  way  he  would  have  raised  the  question  whether 
the  court  had  erred  in  excusing  the  juror  on  the  ground 
which  appears  to  have  controlled  that  action,  and  would 
have  given  the  court  an  opportunity  to  correct  the  er- 
ror, if  error  there  was. 

There  is  no  reason  to  doubt,  even  on  the  testimony  of 
defendant  himself,  that  on  the  occasion  of  the  homicide 
defendant  was  at  fault  in  provoking  and  not  avoiding 
the  difficulty.  There  was  therefore  no  ground  for  the 
introduction  of  testimony  going  to  show  that  long  be- 
fore deceased  had  taken  defendant's  wife  away  from 
him,  and  had  threatened  the  life  of  defendant.  These 
things  did  not,  under  the  law,  justify  or  excuse  defend- 
ant's act. 

Finding  no  error  in  the  record,  the  judgment  and 
sentence  will  be  affirmed. 

Affirmed. 

Andbhson^  C.  J.,  and  MgClbllan  and  Sombrvillb^ 
JJ.,  concur. 
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Reeves  v.  The  State. 

Murder. 

(Decided  April  21,  1914.     65  South.  160.) 

1.  Homicide;  Manslaughter. — Manslaughter  is  a  killing  in  sudden 
passion,  under  sufficient  provocation,  and  without  malice. 

2.  Nflwic;  Provocation. — ^Mere  words,  however  insulting,  will  not 
reduce  a  homicide  to  manslaughter.  It  is  necessary  that  the  provoca- 
tion lie  at  least  an  assault  actually  committed  or  threatened  under 
circumstances  calculated  to  reasonably  convince  the  mind  that  de- 
fendant believed  he  would  be  presently  assaulted,  and  which  caused 
him  to  commit  the  act  as  a  consequence  of  the  passion  thereby 
engendered. 

3.  Same;  Inconsistent  Defenses. — The  fact  that  defendant  insisted 
that  he  acted  in  self-defense  would  not  have  the  effect  to  preclude 
him  from  showing  that  the  offense  was  committed  under  circum- 
stances reducing  it  from  murder  to  manslaughter. 

4.  Same;  Jwy  Question. — Tinder  the  evidence  In  this  case  it  was  a 
question  for  the  jury  whether  the  killing  was  the  result  (»t  suddea 
passion  aroused  by  sufficient  provocation. 

5.  Insane  Persons;  Order  Committing ;  Conclusiveness. — An  order 
by  the  judge  of  the  law  and  equity  court  of  Morgan  county  commit- 
ting the  defendant  to  the  state  asylum  for  the  insane,  made  in  an 
ex  parte  proceeding  under  section  7180,  Code  1907,  is  not  conclusive 
or  res  judicata  on  the  question  of  defendant's  insanity  in  a  subse- 
quent prosecution  for  homicide. 

G.  Trial;  Province  of  Court  and  Jury. — The  jury  are  the  exclusive 
judges  of  the  credibility  of  the  evidence,  and  the  court  of  its  admis- 
sibility. 

Appeal  from  Lawrence  Circuit  Court. 
Heard  before  D.  C.  Almon. 

Jack  Reeves  was  convicted  of  murder  and  he  appeals. 
Reversed  and  remanded. 

Callahan  &  Harrls^  for  appellant.  The  court  should 
have  charged  the  jury  upon  all  the  decrees  of  homicide 
included  in  the  indictment,  as  the  evidence  made  it  a 
question  for  the  jury  whether  there  was  suflScient  prov- 
ocation to  reduce  the  offense  from  murder  to  manslaugh- 
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tep. — Dennis  v.  State,  112  Ala,  67 ;  So.  Ry.  v.  Burgess, 
143  Ala.  364;  Smith  v.  State,  83  Ala.  28;  Mitchell  v. 
State,  60  Ala.  32.  The  fact  that  defendant  set  up  self- 
defense  did  not  preclude  him  from  insisting  that  there 
was  sufficient  provocation  to  reduce  the  grade  of  the 
offense. — Henwood  v.  People,  129  Pac.  1010;  Hooks  v. 
State,  99  Ala.  168. 

R.  C.  Brigkbll^  Attorney  General,  and  T.  H.  Sbay, 
Assistant  Attorney  Gteneral,  for  the  State.  However 
opprobrious,  mere  words  can  never  reduce  a  homicide  to 
manslaughter. — Mitchell  v.  State,  60  Ala.  26.  The 
court  properly  declined,  therefore,  to  charge  on  the  of- 
fense of  manslaughter. — Thomas  v.  State,  28  South. 
591 ;  Pierson  v.  State,  99  Ala.  153 ;  Rogers  v.  State,  111 
Ala.  9;  Braham  v.  State,  39  South.  919;  Gafford  v. 
State,  125  Ala.  1 ;  Fowler  v.  State,  155  Ala.  27. 

GARDNER,  J.— The  defendant  was  tried  for  the 
murder  of  one  Clint  Kelsoe,  was  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to  imprison- 
ment for  a  period  of  30  years. 

Before  the  jury  retired,  the  court  submitted  to  the 
jury  two  blank  forms  of  verdict,  one  of  which  was  ap- 
propriate for  a  conviction  of  murder  in  the  first  degree, 
and  the  other  of  murder  in  the  second  degree,  and  in 
so  submitting  these  two  forms  cautioned  the  jury  that 
the  same  were  to  be  used  only  in  the  event  they  found 
the  defendant  guilty — that  if  they  found  the  accused 
guilty  they  should  use  the  form  of  verdict  for  murder 
in  the  first  degree  or  murder  in  the  second  degree,  cor- 
responding to  their  decision  as  to  his  degree  of  guilt. 
The  defendant  then  in  open  court,  and  before  the  jury 
retired,  excepted  to  this  action  and  charge  of  the  court; 
but  the  exception  was  not  addressed  to  the  action  of 
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the  court  in  submitting  blank  forms,  but  because  it  with- 
drew from  the  jury  the  right  to  consider  the  guilt  of 
defendant  of  manslaughter. 

As  we  read  this  record,  the  action  of  the  court 
amounted,  in  its  legal  effect,  to  an  exclusion  by  the 
court,  from  the  consideration  of  the  jury,  of  the  guilt  of 
defendant  of  any  lesser  degree  of  homicide  than  that 
of  murder.  We  are  of  the  opinion,  therefore,  that  the 
exception  reserved,  above  noted,  suflBciently  presents 
for  our  consideration  the  question  whether  there  was 
evidence  before  the  jury  which  would  justify  the  sub- 
mission to  them  of  the  guilt  of  the  defendant  of  man- 
slaughter in  the  first  degree.  It  seems  that  the  same 
point  is  also  presented  in  charges  1  and  2,  requested  by 
defendant  and  refused  by  the  court.  The  above  consti- 
tutes the  sole  question  argued  by  counsel  for  appellant. 

^'Whether  or  not  the  homicide  is  the  oflFspring  of 
malice  is  the  characteristic  which  distinguishes  mur- 
der and  manslaughter.  In  consideration  of  the  infirm- 
ities of  humanity,  the  law  regards  a  sudden  transport 
of  passion,  caused  by  adequate  provocation,  as  suflScient 
to  rebut  the  imputation  of  malice  which  would  other- 
wise arise.  In  such  case,  the  law  imputes  the  homicide 
to  inherent  frailty,  instead  of  malice,  or  formed  design. 
♦  ♦  *  A  killing  in  sudden  passion,  excited  by  suffi- 
cient provocation,  without  malice,  is  manslaughter,  ^not 
because  the  law  supposes  that  this  passion  made  him 
(the  slayer)  unconscious  of  what  he  was  about  to  do, 
and  stripped  the  act  of  killing  of  an  intent  to  commit  it, 
but  because  it  presumes  that  passion  disturbed  the  sway 
of  reason,  and  made  him  regardless  of  her  admoni- 
tions.' ''—Smith  V,  State,  83  Ala.  26,  3  South.  551. 

"Mere  words,  no  matter  how  insulting,  never  reduce 
a  homicide  to  manslaughter.  Manslaughter  is  the  un- 
lawful killing  of  a  human  being  without  malice;  that  is, 
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as  the  unpremeditated  result  of  passion-heated  blood — 
caused  by  a  sudden,  sufficient  provocation.  And  such 
provocation  can,  in  no  case,  be  less  than  an  assault, 
either  actually  committed,  or  menaced  under  such  pend- 
ing circumstances  as  reasonably  to  convince  the  mind 
that  the  accused  has  cause  for  believing,  and  did  believe, 
he  would  be  presently  assaulted,  and  that  he  struck, 
not  in  consequence  of  a  previously  formed  design,  gen- 
eral or  special,  but  in  consequence  of  the  passion  sud- 
denly aroused  by  the  blow  given,  or  apparently  about 
to  be  given." — Mitchell  v.  State,  60  Ala.  26 ;  Ragland  v. 
State,  125  Ala.  12,  27  South.  983. 

A  defendant  who  claims  to  have  acted  in  self-defense 
is  not,  in  our  opinion,  thereby  precluded  from  asserting 
that  the  homicide  was  committed  under  circumstances 
reducing  it  to  manslaughter,  where  the  evidence  before 
the  jury  would  so  authorize,  and  this  in  substance  was 
the  holding  of  the  Court  of  Appeals  in  the  case  of  Pearce 
V,  State,  4  Ala.  App.  32,  58  South.  996. 

As  applicable  to  the  further  insistence  of  appellant 
in  this  case,  we  quote  the  following  from  the  case  of 
Hooks  V,  State,  99  Ala.  166,  13  South.  767:  '^ Where 
one  person  detects  another  in  the  act  of  adultery  with 
his  wife,  and  immediately  slays  the  adulterer  or  his 
wife,  as  matter  of  law  the  provocation  is  sufficient  to  re- 
duce the  killing  to  manslaughter.  The  law  does  not  de- 
clare that  anything  less  than  actual  sexual  intercourse 
is  a  sufficient  provocation,  as  a  matter  of  law,  to  reduce 
the  offense  from  murder  to  manslaughter.  It  may  be 
that  the  detection  of  another,  under  circumstances  such 
as  testified  to  by  the  plaintifif,  may  provoke  and  engen- 
der passion  to  such  a  degree  as  to  overthrow  reason,  and 
if,  under  the  influence  of  passion  thus  aroused,  he  im- 
mediately attack  the  offending  party  and  slay  him,  be- 
fore cooling  time  has  intervened,  not  from  malice  or 
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unlawful  formed  design,  but  from  such  passion  thus 
provoked,  the  offense  may  be  manslaughter.  ♦  ♦  ♦ 
The  principle  we  announce  is  that  the  law  does  not  de- 
clare the  provocation  suiBcient,  unless  the  parties  are 
detected  in  the  act ;  but  a  jury  may  say  whether  the  com- 
promising position  of  the  parties  was  sufficient  to 
arouse  passion  in  the  husband  to  such  a  degree  as  to 
overthrow  reason,  just  as  a  jury  may  say  in  some  other 
cases  whether  the  offense  was  the  result  of  sudden  and 
sufficient  provocation  to  reduce  the  offense  from  mur- 
der to  manslaughter."     (Italics  ours.) 

To  reduce  a  homicide  to  manslaughter,  the  killing 
must  not  merely  be  the  result  of  passion  suddenly 
aroused,  but  such  passion  must  be  produced  by  suffi- 
cient provocation.  "There  must  be  a  concurrence  of 
adequate  provocation  and  sudden  passion  to  reduce  a 
homicide  to  manslaughter." — Peel  t\  State,  144  Ala. 
125,  39  South.  251.  The  question  in  this  case,  therefore, 
is  whether  or  not  there  was  any  evidence  before  the  jurj- 
from  which  they  could  draw  an  inference  that  the  kill- 
ing was  the  result  of  passion  suddenly  aroused  by  suffi- 
cient provocation. 

The  homicide  occurred  in  June,  1911,  at  a  dance  given 
at  the  house  of  one  Johnson.  The  trial  was  had  in 
June,  1913.  Deceased  w\is  stabbed  with  a  knife  by  the 
defendant,  just  over  the  heart,  and  died  soon  after  the 
wound  was  inflicted.  We  will  review  briefly,  in  the 
opinion,  only  such  portions  of  the  testimony  as  we  con- 
sider necessary  to  an  understanding  of  the  conclusion 
reached. 

One  Mat  Chenault,  on  direct  examination,  testified  in 
behalf  of  the  defendant  as  follows:  "I  remember  the 
occasion  of  Clint  Kelsoe  being  killed  at  a  dance  at 
Johnson's  house,  several  yeiirs  ago.  I  knew  Clint  Kel- 
soe at  that  time.    I  saw  him  the  night  before  the  dance. 
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I  had  a  conversation  with  him  over  at  my  house  about 
the  defendant  and  his  wife.  In  that  conversation  with 
me  he  stated  that  he  was  going  to  have  sexual  inter- 
course with  the  defendant's  wife  the  next  night,  there 
at  the  dance,  or  kill  the  defendant.  I  was  not  at  the 
dance.    I  told  Mitchell  Reeves,  the  defendant's  brother. 

1  told  him  about  the  conversation  the  next  day." 

The  witness  Mitchell  Reeves  testified  that  he  told  his 
brother,  the  defendant,  of  the  above  conversation,  just 
as  defendant  was  going  in  the  house  at  Johnson's  the 
night  of  the  killing. 

Testimony  waa  also  offered  as  to  the  bad  character 
of  the  deceased,  in  that  community,  for  fighting,  etc. 

The  defendant  testified  in  his  own  behalf,  but  the 
short  synopsis  of  his  testimony  following  will  suffice: 
That  he  was  19  years  of  age,  and  had  been  married  over 

2  years,  and  was  married  at  the  time  of  the  difficulty 
with  Kelsoe ;  that  he  went  to  a  dance  that  night  with  his 
wife ;  that  Kelsoe  was  there  as  they  went  into  the  house, 
and  he  shook  hands  with  him,  and  they  exchanged 
friendly  salutations;  that  he  was  in  the  house  2  or  3 
minutes,  and  walked  out  to  the  graveyard  with  several 
others,  and  remained  10  or  15  minutes.  Just  before 
coming  back  in  the  house  his  brother,  Mitchell  Reeves, 
called  him  to  one  side  and  told  him  of  what  Chenault 
had  said,  as  to  the  threat  deceased  had  made.  After 
that  he  went  into  the  house ;  then  some  one  told  him  to 
get  a  partner  for  the  dance,  and  he  walked  over  to  his 
wife,  who  said  she  did  not  want  to  dance 

We  here  quote  the  language  of  the  witness :  "I  went 
ahead  and  got  me  another  partner,  Jim  Black's  daugh- 
ter. I  then  saw  Kelsoe  go  to  my  wife  and  say  something^ 
to  her,  and  she  came  across  to  me  and  asked  me  if  I 
cared  if  she  danced  with  him.  I  told  her  I  did  not,  and 
she  went  across  to  where  he  was,  and  he  handed  her  a 
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piece  of  white  paper.  She  held  it  in  her  hand,  and  then 
I  called  her  in  the  little  side  room  just  as  quickly  as  I 
saw  this,  and  asked  her  to  let  me  see  that  note,  and  she 
slapped  it  in  her  mouth.  Before  we  went  in  the  room, 
my  wife  told  him  not  to  let  me  see  the  note,  and  he  said, 
'I  don't  care;  if  he  raises  up,  I  will  shoot  him,'  and  then 
I  asked  her  in  the  room,  and  she  slapped  it  in  her  mouth. 
I  walked  up  by  Kelsoe  by  the  door  where  he  was  stand- 
ing, and  asked  him  if  he  meant  what  he  said,  and  he 
throwed  his  hand  on  his  back  pocket  and  said,  'I  will 
shoot  you,'  and  then  I  stabbed  him.  I  do  not  know 
when  I  got  my  knife  out." 

The  witness  further  testified,  on  cross-examination, 
that  his  brother  had  tojd  him  of  the  threat  about  10 
minutes  before  the  killing. 

The  state  then  offered  Mrs.  Johnson  as  a  witness  in 
rebuttal,  to  prove  that  defendant  made  a  threat  as  he 
left  the  side  room.  The  witness  was  in  the  side  room 
when  defendant  and  his  wife  entered.  She  stated  that 
they  just  passed  in  the  room,  and  were  in  there  about  a 
minute,  and  they  "appeared  to  be  a  little  bit  excited.'* 

It  thus  appears,  according  to  the  insistence  of  the  de- 
fense, that  what  occurred  at  the  time  of  the  killing  hap- 
pened in  rapid  succession  and  in  a  short  space  of  time; 
that  about  10  minutes  before  the  killing  defendant  had 
been  told  by  his  brother  (we  make  reference,  of  course, 
to  the  testimony  of  the  defendant)  that  deceased  had 
said  he  was  going  to  have  sexual  intercourse  with  de- 
fendant's wife  that  night  or  else  kill  defendant,  and 
had  been  also  told  by  his  brother  that  deceased  was 
going  to  borrow  a  gun  or  pistx)l  with  which  to  shoot 
defendant;  that  upon  coming  into  the  house  he  asked 
his  wife  to  be  his  partner  in  the  dance,  and  she  declined  ; 
that  he  saw  Kelsoe  go  to  his  wife  and  say  something, 
whereupon  she  came  to  him  and-  asked  him  if  he  cared  if 
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she  danced  with  deceased;  that  he  consented,  and  she 
went  to  where  Kelsoe  was,  who  handed  her  a  piece  of 
white  paper  (afterwards  referred  to  as  a  note),  which 
she  held  in  her  hand ;  that  he  then  immediately  called 
her  in  the  side  room  and  asked  her  to  let  him  see  the 
note,  and  she  "slapped  it  in  her  mouth,"  and  that  be- 
fore they  went  in  this  room  she  had  asked  deceased  not 
to  let  defendant  see  the  note,  to  which  deceased  replied, 
"I  don't  care;  if  he  raises  up,  I  will  shoot  him;"  that 
defendant  then  walked  to  where  deceased  was,  and  asked 
if  he  meant  what  he  said;  and  that. deceased  threw  his 
hajid  on  hig  back  pocket  and  said,  "I  will  shoot  you," 
and  then  defendant  stabbed  him.  There  is  no  evidence 
in  the  record  disclosing  previous  bad  feeling  between 
parties. 

We  have  summarized  the  most  important  part  of  the 
testimony  of  the  defendant.  We  are  not  here  concerned 
as  to  whether  his  evidence  w«is  contradicted,  or  was 
\\ithout  suflBcient  corroboration,  nor,  in  fact,  as  to 
whether  it  was  true  or  false.  It  was  not  for  the  court 
to  determine  what  weight  the  jury  should  give  to  this 
evidence,  ajs  they  are  made  the  exclusive  judges  of  its 
credibility.  "The  province  of  court  and  jury  are  dis- 
tinctly marked,  and  neither  can  lawfully  invade  the 
other,''— Dennis  v.  State,  112  Ala.  64,  20  South.  925. 
The  following  quotation  from  the  above-cited  case  of 
Dennis  v.  State,  112  Ala.  page  67,  20  South,  page  926, 
of  opinion,  is,  in  our  opinion,  appropriate  here:  "Be- 
cause of  the  diflBteulty  which  sometimes  arises  to  dis- 
tinguish between  the  most  aggravated  cases  of  man- 
slaughter is  the  first  degree  and  the  mildest  type  of 
murder  in  the  second  degree,  it  has  been  declared  'that 
it  is  much  the  safer  rule  to  charge  upon  all  the  degrees  of 
homicide  included  in  the  indictment  when  the  party  is 
on  trial  for  murder,  unless  it  is  perfectly  clear  to  the 
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judicial  mind  that  there  is  no  evidence  tending  to  brinjj 
the  oflfense  within  some  particular  degree.' " 

Prom  the  combination  of  facts  and  circumstances  as 
disclosed  by  this  record,  and  as  shown  herein,  we  are 
of  the  opinion,  and  so  hold,  that  whether  or  not  the  kill- 
ing was  the  result  of  passion  suddenly  aroused  by  suffi- 
cient provocation,  and,  therefore,  was  without  malice, 
was  a  question  that  should  have  been  left  to  the  deter- 
mination of  the  jury,  under  proper  instructions  as  to 
the  law  by  the  court.  By  the  action  of  the  court,  as 
heretofore  pointed  out,  the  question  of  the  guilt  of  the 
defendant  of  any  lesser  degree  of  homicide  than  murder 
— that  is.  manslaughter  in  the  first  degree — was,  at 
least  in  legal  effect,  excluded  from  the  consideration  of 
the  jury;  and  we  conclude  that  this  was  error  which 
must  reverse  the  case. 

We  have  here  discussed  the  only  question  argued  by 
counsel.  We  will  make  note,  however,  of  one  matter 
presented  by  the  bill  of  exceptions.  It  was  suggested  to 
the  court  that  the  defendant  was  insane,  and  ought  not 
to  be  placed  on  trial  for  that  reason.  Defendant,  upon 
this  issue,  which  was  presented  to  and  passed  on  by  the 
jury,  seemed  to  rely  solely  upon  an  order  made  by  the 
judge  of  the  law  and  equity  court  of  Morgan  county, 
committing  him  to  the  state  asylum  for  the  insane  at 
Tuscaloosa ;  such  order  being  made  while  defendant  was 
confined  in  the  jail  of  Morgan  county  after  having  been 
transferred  to  said  jail  on  account  of  the  unsafe  con- 
dition of  the  jail  of  Lawrence  county.  The  order  made, 
and  relied  upon,  was  made  in  an  ex  parte  proceeding 
authorized  by  section  7180  of  the  Code,  and  was  not  con- 
clusive, nor  res  adjudicata,  as  to  the  question  of  hi- 
sanity. —Frederic  v.  Wilkins,  182  Ala.  343,  62  South. 
518.  The  court  properly  submitted  the  issue  to  the  jury. 
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For  the  error  above  pointed  out,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded.  The 
defendant  will  remain  in  custody  until  discharged  by 
due  course  of  law. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Sombrvillb,  JJ., 
concur. 

Mackey  v.  The  State. 

Murder. 
(Decided  May  12,  1914.    65  South.  230,) 

1.  Indictment  and  Infortnation;  Quashing;  Grounds. — No  question 
as  to  the  sufficiency  of  the  evidence  can  be  raised  on  motion  to  quash, 
where  the  indictment  is  based  on  evidence  of  witnesses  before  a  grand 
Jury. 

2.  Jury;  Selection;  Objections;  Waiver. — In  the  absence  of  any- 
thing appearing  to  the  contrary,  it  will  be  presumed  that  defendant 
knew  of  the  mistake  in  the  name  of  the  juror  remaining  on  the 
venire  after  the  alternate  striking  in  selecting  a  Jury  for  the  trial, 
before  the  jury  was  agreed  on,  and  hence,  defendant  will  be  held 
to  have  waived  any  objection  on  account  of  the  mistake  in  such 
name. 

3.  Same. — Where  the  court  restored  every  opportunity  of  choice 
defendant  might  have  had,  in  any  event,  in  selecting  the  Jury  for  his 
trial,  there  was  no  error. 

ApPBAf,  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Perry  Mackey,  alias,  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  be  hanged,  and  he  appeals. 
Affirmed. 

The  indictment  charged  that  the  defendant,  who  wsis 
then  and  there  a  convict  sentenced  to  imprisonment  for 
life  for  a  capital  felony  (naming  it)  from  the  circuit 
court  of  Macon  county,  Ala.,  on,  to  wit,  the  10th  day  of 
October,  1905,  and  while  said  sentence  was  yet  in"  force 
against  him,  did  unlawfully    and    with    malice    afore- 
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thought  kill  Will  Anderson,  by  striking  him  with  an 
axe.  The  motion  to  quash  is  based  on  the  ground  that 
there  was  no  legal  evidence  before  the  grand  jury  to 
sustain  the  averment  in  said  indictment,  that  at  the  time 
of  the  commission  of  the  crime  charged  the  defendant 
was  a  convict  sentenced  to  imprisonment  for  life  under 
a  conviction  for  a  capital  felony,  from  the  circuit  court 
of  Macon  county,  Ala.,  and  because  there  was  no  legal 
evidence  before  the  said  grand  jury  identifying  the  de- 
fendant as  being  the  convict  sentenced  to  imprisonment 
for  life  from  the  circuit  court  of  Macon  county,  on  Oc- 
tober 10,  1905. 

The  plea  in  abatement  set  up  that  the  indictment 
charged  the  identical  oflfense  as  an  indictment  return- 
ed against  the  defendant  at  the  spring  term,  1913,  of  the 
circuit  court  of  Bibb  county;  that  said  former  indict- 
ment was  filed  in  this  court  at  said  spring  term,  1913 ; 
that  defendant  was  duly  arraigned  under  said  former 
indictment  at  the  spring  term,- 1913,  of  this  court,  plead- 
ed not  guilty  thereto,  and  said  cause  was  set  down  for 
trial  at  said  spring  term;  that  on  the  day  set  for  trial 
an  order'  was  made  by  the  court  continuing  the  cause; 
that  the  indictment  in  this  cause  returned  against  him  by 
the  grand  jury  at  this  term  of  the  court  charges  the 
identical  offense  alleged  against  him  in  the  former  in- 
dictment, and  that  this  former  indictment  is  still  pend- 
ing against  him  in  this  court,  and  undisposed  of  at  the 
time  the  indictment  in  this  cause  was  filed  in  this  court; 
that  prior  to  the  filing  of  this  indictment  no  order  for 
another  indictment  had  been  made  and  entered  by  the 
court  as  required  by  section  7156,  or  7157,  or  7160,  Code 
1907.  Nor  was  any  order  ever  made  by  this  court  allow- 
ing, permitting,  or  requiring  the  finding  of  a  second  in- 
dictment against  this  defendant  for  the  same  offense 
charged  in  the  first  indictment. 
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For  further  plea  in  abatement  and  motion  to  quash 
the  defendant  alleges  that  while  the  indictment  in  this 
cause  purports  to  have  been  signed  by  J.  F.  Thompson, 
as  solicitor  of  the  Fourth  judicial  circuit,  as  a  matter 
of  fact,  the  said  indictment  was  not  signed  by  J.  F. 
Thompson,  but  his  name  thereto  was  signed  by  some 
other  person. 

C.  D.  Logan,  and  Henry  P.  White,  for  appellant. 
No  brief  reached  the  Reporter. 

R.  C.  Brickell,  Attorney  General,  and  T.  II.  Sbay, 
Assistant  Attorney  General,  for  the  State. 

SAYRE,  J. — The  motion  to  quash  the  indictment  was 
properly  overruled. — Agee  i\  State,  117  Ala.  169,  28 
South.  486;  Bryant  v.  State,  79  Ala.  282. 

The  name  Ernest  E.  Frost  appeared  up(m  the  venire 
of  jurors  summoned  for  the  trial ;  his  occupation  being 
stated  as  that  of  a  miner,  his  residence  as  at  Blocton, 
beat  11.  When  that  name  was  called  a  person  answer- 
ed and  qualified  as  a  juror,  nothing  being  said  about  his 
name.  After  names  had  been  stricken  alternately  by  the 
state  and  defendant,  according  to  the  statute,  this 
name  remained  as  one  of  the  selected  12.  The  defend- 
ant then  objected  to  the  juror  on  the  ground  that  his 
name  was  Emmett  E.  Frost.  The  juror,  being  sworn, 
testified  that  his  name  was  Emmett  E.  Frost,  and  that 
he  had  never  been  known  or  called  by  the  name  of  Ernest 
E.  Frost ;  that  he  was  a  miner  and  lived  at  Blo(*ton  in 
beat  11 ;  that  he  knew  all  the  Frosts,  but  knew  nothing 
of  any  Ernest  E.  Frost ;  that  he  had  a  brother,  Ernest 
Frost  by  name  and  a  blacksmith  by  trade,  who  had  lived 
in  another  county  for  the  last  8  or  10  years.  Thereupon 
the  court  gave  defendant  a  choice  between  the  juror 
Frost  and  the  person  summoned  whose  name  had  last 
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been  stricken  from  the  list.  Defedenant  declined  to  ac- 
cept as  a  juror  the  person  last  stricken,  whereupon  the 
court  ordered  the  trial  to  proceed  with  the  juror  Frost 
in  the  box.     Defendant  excepted. 

For  aught  appearing,  defendant  was  informed  of  the 
mistake  in  the  juror's  name  during  the  time  the  list  was 
being  reduced  to  12  by  alternate  striking.  Nothing  ap- 
pearing to  the  contrary,  it  will  be  presumed  that  such 
was  the  case,  and  that  defendant  waived  the  objection 
by  not  making  it  before  the  jury  was  agreed  upon.  But 
apart  from  the  particular  ground  of  waiver,  there  was 
no  error.  For  if  it  be  assumed  that  defendant  w^as  not 
informe<l  of  the  mistake  until  the  moment  of  the  objec- 
tion, and  that,  if  he  had  known  the  juror's  full  and  true 
name  he  in  his  turn  would  have  stricken  the  name 
"Frost"  from  the  list,  and,  further,  that  the  court,  if  it 
had  been  informed  and  its  ruling  to  that  end  had  been 
invoked  by  defendant,  would  not  have  put  the  juror 
upon  the  parties  for  choice  or  rejection,  still  the  court 
restored  every  opportunity  of  choice  defendant  might 
have  had  in  any  event  when  it  offered  to  substitute  the 
last  juror  whose  name  had  been  stricken  for  the  juror 
Frost.  The  court  did  all  defendant  had  a  right  to  de- 
mand under  the  statute,  perhaps  more,  and  there  was  no 
error  in  its  action. 

Defendant's  plea  in  abatement  of  the  indictment  and 
his  objections  to  testimony  have  been  examined  and 
found  to  be  without  merit. 

There  is  no  error  in  the  record;  the  sentence  of  the 
law  must  be  executed. 

Affirmed.     Sentence  will  be  executed  June  26,  1914. 

All  the  Justices  concur. 
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Pryor  i;.  The  State. 

Murder. 

(Decided  AJay  14,  1914.     ()5  South.  331.) 

1.  Appeal  and  Error;  Review;  Exeeptions. — In  the  absence  of  any 
exceptions  reserved  to  any  part  of  the  court's  oral  charge,  objec- 
tions thereto  cannot  be  reviewed  on  appeal. 

2.  New  Trial;  Criminal  Cases. — ^The  action  of  the  trial  court  in 
denying  a  motion  for  new  trial  in  a  criminal  case  cannot  be  reviewed 
on  appeal. 

3.  Criminal  Law;  Venue;  Change. — T'nder  the  evidence  in  this  case 
the  court  would  not  have  been  justified  under  the  statute  In  granting 
defendant's  motion  for  a  change  of  venue. 

Appeal  from  Gadsden  City  Court. 
Heard  before  Hon.  James  A.  I5ilbro. 
Walter  Pryor  was  convicted  of  murder  and  he  ap- 
peals.   Affirmed. 

ROPBR  &  Stephens,  for  appellant.  The  application 
for  a  change  of  venue  was  filed  in  time. — §  7851,  Code 
1907,  as  amended  Acts  1909,  p.  212.  The  evidence  fails 
to  sustain  the  degree  of  homicide  as  found  by  the  jury. 
— Clark's  Manual  of  Criminal  Law,  60.  A  constitution- 
al question  is  always  reviewable,  and  it  is  not  denied 
that  Joyner,  one  of  the  jurors,  had  only  been  a  resident 
of  Etowah  county  for  four  months,  and  that  he  sat  in 
the  case  and  voted  for  defendant's  conviction. — §  6,  Con- 
stitution 1901  ;  4  L.  R.  A.  360;  18  L.  R.  A.  473;  77  Ga. 
108. 

R.  C.  Brickbll,  Attorney  General,  and  T.  H.  Seay, 
Assistant  Attorney  General,  for  the  State.  The  appli- 
cation for  a  change  of  venue  came  too  late  and  no  good 
excuse  is  shown  therefor. — Fallen  v.  f^tafe,  86  Ala.  13; 
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Byers  v.  State,  105  Ala.  31.  The  evidence  did  not  au- 
thorize the  granting  of  the  motion  in  any  event. — Godaii 
i\  State,  60  South.  908.  This  court  cannot  review  the 
action  of  the  trial  court  in  refusing  to  grant  a  motion 
for  a  n^w  trial  in  a  criminal  case. — Burrage  v.  State, 
113  Ala.  108. 

McCLELLAN,  J. — The  appellant  has  been  adjudged 
guilty  of  the  murder  of  George  Quest.  He  is  sentenced 
to  death. 

The  application  for  change  of  venue  was  not  errone- 
ously denied.  The  evidence  shown  in  the  bill  of  excep- 
tions was  not  sufficient  to  invite  a  conclusion  that  the 
defendant  could  not  be  given  fair  and  impartial  trial  in 
Etowah  county.  The  newspaper  assertions  and  com- 
ments, published  immediately  after  the  homicide,  were 
not  of  a  character  to  so  generally  inflame  the  public 
mind  to  the  prejudice  of  the  defendant  as  to  justify  a 
finding  in  favor  of  a  change  of  venue. — Godau  v.  State, 
179  Ala.  27,  60  South.  908. 

Without  attempting  the  entirely  unnecessary  service 
of  stating  the  evidence,  which  has  been  carefully  consid- 
ered, it  will  suffice  to  say  that  the  degi'ee  of  the  crime 
charged,  as  well  as  the  major  question  of  guilt  vel  non, 
was  for  the  jury. 

There  is  no  exception  reserved  to  any  part  of  the  oral 
charge  of  the  court.  Hence  the  argument  of  counsel 
for  appellant  on  that  subject  cannot  be  considered. 

The  ruling  of  the  court  denying  the  motion  for  a  new- 
trial  cannot  he  the  subject  of  review  on  appeal. — Bur- 
rage  V.  State,  113  Ala.  108,  21  South.  213;  Barnett  v. 
State.  165  Ala.  50,  59,  51  South.  299. 

No  error  appearing,  the  judgment  is  affirmed. 

Affirmed.    All  the  Justices  concur. 


Digiti 


zed  by  Google 


18«]  OP  ALABAMA.  29 

[Woods  V.  The  State.] 

Woods  17.  The  State. 

Murder. 

(Decided  May  14.  1914.    65  South.  342.) 

1.  Evidence;  Opinion  Evidence. — A  physician  who  had  examined 
the  defendant  at  one  time  for  a  slight  physical  ailment,  hut  who 
never  made  any  examination  of  his  mental  condition,  was  not  com- 
I)eteut  to  give  his  opinion  that  the  accused  was  sane  at  the  time  oi 
the  examination. 

2.  Satnc;  Expert;  Hypothetical  QucMiioti. — An  expert  may  give 
his  opinion  as  to  whether  a  person  is  sane  or  Insane,  on  a  proper 
hyi)othetleal  question  which  assumes  the  facts. 

3.  Same;  Opinion, — Although  not  an  expert,  one  who  possesses  suf- 
ficient knowledge  and  acquaintance  with  a  person  nuiy  give  his  opin- 
ion that  a  person  is  sane  without  giving  his  rensons  therefor. 

4.  Appeal  and  Error;  Review;  Duicretum. — Altlumgh  the  compet- 
ency of  a  witness  to  testify  to  the  sanity  or  insanity  of  a  person 
rests  largely  for  determination  In  the  discretion  of  the  trial  court, 
yet  where  the  trial  court  falls  into  such  error  as  to  amount  clearly 
to  an  abuse  of  such  discretion,  the  appellate  court  will  review  and 
reverse  on  account  thereof. 

(McClellan,  J.,  dissents.) 

Appeal  from  Bibb  Circuit  Court. 
Heard  before  Hon.  B.  M  Miller. 
Randall  Woods  was  convicted  of  murder  and  he  ap- 
peals.    Reversed  and  remanded. 

Frank  M.  Dominick  and  Jerome  T.  Fuller^  for  ap- 
pellant. Counsel  discuss  the  motion  to  quash  the  in- 
dictment and  to  strike  the  venire,  but  in  view  of  the 
opinion,  it  is  not  deemed  necessary  to  here  set  it  out. 
The  court  was  in  error  in  permitting  Dr.  NicholS(m  to 
testify  as  to  the  sanity  of  defendant  at  the  time  of  a  pre- 
vious examination  for  a  slight  physical  ailment. — Kroell 
17.  State,  36  South.  1025 ;  Porter  v.  Htate,  37  South.  81 ; 
McGhee  v.  State,  59  South.  573.  Counsel  object  to  the 
comments  of  the  court  on  defendant's  given  charges — 
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Callowaifs  Case,  39  South.  277;  Andreics  v.  State,  48 
South.  863;  Garth  v.  N.  Ala.  T,  Co.,  42  South.  627. 

R.  (\  Brickell^  Attorney  General,  and  T.  H.  Seat. 
Assistant  Attorney  General,  for  the  State.  Error  in 
admitting  the  testimony  of  Nicholson  wius  not  such  an 
abuse  of  discretion  vested  in  the  trial  court  as  will  cause 
it  to  be  reviewed  on  appeal. — Parrish  v.  State,  139  Ala. 
16;  Odom  i\  State,  174  Ala.  11. 

dbGRAFFENRIED,  J.— The  defendant  was  indict- 
ed for  murder,  and  pleaded  not  guilty,  and  not  guilty 
by  reas(m  of  insanity.  He  was  convicted  by  the  jury, 
and  sentenced  to  death. 

The  state,  on  the  question  of  the  insanity  vel  non  of 
the  defendant,  introduced  as  a  witness  in  its  behalf  Dr. 
W.  J.  Nicholson,  w^ho  t(*stified  in  substance  as  follows : 

^'That  he  had  seen  Randall  Woods,  the  man  on  trial, 
only  (me  time  since  he  had  been  in  jail.  That  at  that 
time  he  had  a  conversation  with  him,  and  was  called  to 
examine  him  in  regard  to  his  physical  condition,  and 
he  questioned  him.  That  he  asked  him  about  his  symp- 
toms and  what  the  tnuible  was,  and  that  Randall  said 
he  had  indigestion,  and  wanted  the  witness  to  pi-escribe 
for  him.  That  he  told  him  he  w(mld  have  to  a  great 
extent  govern  himself  in  his  diet,  and  that  Randall  said 
that  he  ate  corn  bread  and  liked  it.  He  said  his  meals 
were  very  heavy  about  his  stomach.  That  he  did  not  see 
anytliing  unusual  about  him.  •  •  •  That  he*  did 
not  examine  his  mind,  but  imly  his  physi(»al  (-(.uditi^in, 
and  that  he  examined  him  (mly  by  talking  to  him  and 
asking  him  questions.  •  •  •  That  he  had  only  the  ex- 
perience with  insane  peoi)le  of  a  general  practitioner  of 
the  country.  That  during  the  29  yeai's  of  his  exi>erience 
he  had  seen  lots  of  crazy  people,  a  large  number,  but 
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could  not  give  an  idea  as  to  the  number.  *  •  • 
That,  as  already  stated,  he  did  not  make  any  examina- 
tion of  the  defendant's  mind.  That  he  made  an  exami- 
nation of  his  physical  condition,  and  as  to  his  indiges- 
tion, but  that  that  was  all  the  examination  he  made  of 
him.  That  it  would  be  hard  to  give  an  intelligent  an- 
swer on  the  question  as  to  whether  it  is  not  a  fact  that 
a  good  many  crazy  people  you  would  talk  to  casually 
you  could  not  tell  whether  they  were  crazy  or  not;  in 
other  words,  that  there  are  so  many  different  forms  of 
insanity.  That  there  are  only  a  few  men  who  can  give 
intelligent  answers  on  insanity  and  intelligent  opinions, 
and  that  he  supposes  it  is  a  fact  that  a  great  many  times 
you  might  talk  with  a  man  who  was  crazy  and  of  un- 
sound mind,  and  yet  you  would  not  detect  it  in  ordinary 
conversation." 

Upon  the  above  testimony,  the  court  permitted  the 
witness  to  testify,  over  the  objections  of  the  defendant, 
that,  in  his  opinion,  at  the  time  he  saw  defendant  in  jail, 
the  defendant  was  sane. 

In  our  opinion,  the  above  testimony  was  illegal,  and 
should  not  have  been  admitted.  We  think  that  it  con- 
clusively shows  that  Dr.  Nicholson  had  never  examined 
the  defendant  with  reference  to  his  mental  condition, 
and  that,  at  the  only  time  he  is  shown  by  the  evidence 
to  have  ever  seen  defendant,  the  mind  of  the  physician 
was  fixed  upon  the  physical,  and  not  upon  the  mental, 
condition  of  defendant.  The  conversation  was  evident- 
ly short,  as  it  related  simply  to  a  physical  indisposition 
of  the  defendant,  which  was  pot  serious;  and,  for  these 
reasons,  we  are  of  the  opinion  that  the  quoted  testimony 
shows  no  such  previous  acquaintance  with,  or  examina- 
tion of,  the  defendant  as  would  justify  an  opinion,  by 
an  expert,  as  to  the  sanity  vel  non  of  the  defendant.  In 
1  Wharton  &  Stiles,  Medical  Jurisprudence,  §  278,  at- 
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tention  is  called  to  the  unsatisfactory  character  of  ex- 
pert testimony  based  upon  prison  interviews,  even  when 
these  interviews  are  had  with  the  prisoner,  with  the 
view,  on  the  part  of  the  alienist,  of  ascertaining  his  men- 
tal condition. 

"Prison  interviews,  in  fact,  are  peculiarly  imperfect 
tests,  firat,  because  there  is  but  little  possibility  of  ob- 
serving the  prisoner  in  unconstrained  intercourse  with 
others,  and,  secondly,  because  the  observer  cannot,  as 
he  could  in  an  asylum  or  in  places  where  his  authority 
is  supreme,  exercise  any  such  control  over  the  prisoner 
as  will  enable  him  to  apply  direct  tests." — 1  Wharton 
&  Stiles,  Medical  Jurisprudence,  supra. 

Certainly,  if  prison  interviews  had  for  the  express 
purpose  of  ascertaining  the  mental  condition  of  a  priso- 
ner are  peculiarly  imperfect,  it  would  seem  that  a  mere 
short  interview  had  by  a  practicing  physician  with  a 
prisoner,  not  with  the  view  of  ascertaining:  his  mental 
condition,  but  with  the  sole  view  of  prescribing  for  an 
attack  of  indigestion,  would  not  only  be  peculiarly  im- 
perfect,  but,  standing  alone,  totally  insufficient  to  sup- 
port an  opinion  from  the  physician  as  to  whether  or 
not,  at  the  time  of  such  interview,  the  prisoner  was  in- 
sane. 

1.  We  are  not  unmindful  of  the  proposition  that  the 
question  as  to  the  competency  of  a  witness  to  testify  to 
the  sanity  or  insanity  of  a  person  is  left  largely  to  the 
discretion  of  the  trial  court;  but,  while  that  is  true, 
where  the  trial  court  falls  into  such  plain  error  in  that 
regard  as  that  the  error,  as  matter  of  law,  amounts  to  a 
clear  abuse  of  such  discretion,  a  reversal  will  follow. — 
Parrish  v.  State,  139  Ala.  16,  36  South.  1012 ;  Odom  u. 
State,  174  Ala.  4,  56  South.  913;  Daniel  J.  Melvin  v. 
Thomas  J,  Murphy,  184  Ala.  188,  63  South.  546. 
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We  think  that  the  evidence  of  Dr.  Nicholson  plainly 
shows  that  he  had  not  made  that  examination  of  the  de- 
fendant which  the  law  contemplates  or  requires  at  the 
hands  of  an  expert^  in  order  that  he  may  testify  as  a 
witness  on  the  question  of  sanity  vel  non. — McOee  v. 
State,  78  Ala.  4,  59  South.  573;' Porter  v.  State,  37 
South.  81 ;  Melvin  v.  Murphy,  supra. 

Of  course  an  expert,  upon  a  proper  hypothetical 
question  propounded  to  him,  may,  assuming  that  the 
facts  set  up  in  the  hypothetical  question  are  true,  an- 
swer that  the  prisoner  is,  in  his  opinion,  sane  or  insane. 
This  is  not  that  case,  however.  In  this  case  the  expert 
was  i)ermitted  tp  testify  to  his  opinion  based  upon  an 
evidently  short  personal  examination  of  the  prisoner 
which  was  made,  not  for  the  purpose  of  examining  or  in- 
quiring into  his  mental  condition,  but  solely  for  the 
purpose  of  examining  into  his  physical  condition.  If 
the  defendant  had  ever  before  been  in  the  presence  of 
Dr.  Nicholson,  or  if  he  had  ever  spoken  to  him  before 
that  time,  the  evidence  fails  to  show  it. 

2.  There  are  cases  which  hold — and  properly  hold — 
that  a  witness,  even  though  not  an  expert,  who  is  shown 
to  possess  a  sufficient  knowledge  of  the  prisoner  to  be 
competent  to  express  an  opinion  may  testify  that  the 
prisoner,  in  his  opinion,  is  sane,  without  giving  his  rea- 
sons therefor. — Dominick  v,  Randolph,  124  Ala.  557,  27 
South.  481 ;  Bumey  v.  Torrey,  100  Ala.  157,  14  South. 
685,  46  Am.  St.  Rep.  33. 

The  rules  announced  in  the  above  and  kindred  cases 
have  no  applicability  to  the  question  now  under  consid- 
eration.— Melvin  v.  Murphy,  supra. 

Reversed  and  remanded. 

Andbbson^  C.  J.,  and  Maypibld,  Sayrb,  Sombbvillb, 
and  Oardnbr^  JJ.,  concur.    McClbllan,  J.,  dissents. 
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Ducett  V.  The  State. 

Murder. 

(Decided  April  14,  1914.     Rehearing  denied  June  4,  1914.) 
65  South.  351.) 

1.  Homicide;  Corpus  Delicti. — Where  there  was  no  dispute  abotit 
the  death  of  the  person  claimed  to  have  been  killed,  and  defendant 
was  alone  with  her  in  the  room  at  the  time  she  received  the  fatal 
wound,  there  being  nothing  to  suggest  suicide  except  the  statement 
of  defendant  made  immediately  thereafter  that  she  had  snatched  a 
pistol  from  his  pocket  and  killed  herself,  the  evid^ice  of  the  corpus 
delicti  and  of  defendant's  criminal  agency  was  sufficient  to  carry 
the  question  of  his  guilt  to  the  Jury. 

2.  Same. — While  it  is  necessary  that  evidence  be  offered  from 
which  the  Jury  will  be  Justified  In  finding  that  decedent  had  come  to 
her  death  by  a  criminal  agency,  as  a  preliminary  to  a  consideration 
of  defendant's  guilt,  it  Is  not  necessary  that  the  fact  that  a  crime 
had  lieen  committed  should  be  shown  by  the  evidence  wholly  inde- 
pendent of  defendant's  relation  to  the  offense  charged. 

3.  Same;  Jury  Question. — The  evidence  examined  and  held  suffi- 
cient to  require  a  submission  to  the  Jury  of  the  question  of  defend- 
ant's guilty  agency,  and  to  Justify  the  refusal  of  the  general  charge. 

4.  Same;  Evidence. — ^The  fact  that  shortly  after  the  killing  the 
defendant  passed  the  house  of  a  witness,  "not  running,  but  hustling 
right  along  pretty  peart"  was  admissible  as  an  incriminating  circum- 
stance. 

5.  Charge  of  Court;  Character. — Where  there  is  evidence  of  the 
good  character  of  defendant,  he  is  entitled  to  have  the  Jury  instructed 
as  to  the  proper  function  and  possible  effect  thereof. 

6.  Same. — A  charge  .asserting  that  proof  of  defendant's  good  char- 
acter, taken  in  connection  with  the  other  evidence  in  the  case,  may 
be  sufficient  to  generate  a  reasonable  doubt  entitling  defendant  to 
an  acquittal  of  the  offense  charged,  was  properly  refused. 

7.  Same;  Reasonable  Doubt. — A  charge  asserting  that  if  all  the 
evidence  tending  to  establish  defendant's  guilt  can  be  reasonably 
reconciled  with  the  theory  of  innocence,  the  Jury  should  acquit,  was 
refused  without  error. 

Appeal  from  Hale  Law  and  Equity  Court. 

Heard  before  Hon.  Charles  E.  Waller. 

Ross  Ducett  was  convicted  of  murder  in  the  second 
degree,  his  punishment  fixed  at  50  years  in  the  peniten- 
tiary, and  he  appeals.    Affirmed 
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The  facts  sufficiently  appear  from  the  opinion.  The 
following  charges  were  refused  to  defendant : 

(3)  Proof  of  defendant's  good  character,  taken  in 
connection  with  the  other  evidence  in  the  case,  may  be 
sufficient  to  generate  a  reasonable  doubt  of  defendant's 
guilt,  requiring  his  acquittal  of  the  oflfense  charged. 

(4)  If  all  the  evidence  in  a  case  tending  to  establish 
the  guilt  of  a  defendant  can  be  reasonably  reconciled 
with  the  theory  of  defendant's  innocence,  then  the  jury 
should  acquit  him. 

EviNS  &  Jack,  for  appellant.  There  was  no  proof 
of  the  corpus  delicti,  and  defendant  was  entitled  to  the 
affirmative  charge. — 21  Enc.  of  Law,  pp.  230-2,  and  cases 
cited.  Of  course  in  the  absence  of  the  proof  of  the  cor- 
pus delicti,  evidence  tending  to  connect  defendant  was 
inadmissible.  The  court  erred  in  refusing  the  charge 
requested  as  to  the  general  character. — Taylor  v.  State, 
149  Ala.  32;  Woods  v,  Moten,  129  Ala.  228;  Bryant  r. 
State,  116  Ala.  445;  ^S^exvson  v.  State,  107  Ala.  138. 

R.  C.  Brickbll^  Attorney  General,  and  T.  H.  Seay^ 
Assistant  Attorney  General,  for  the  State.  The  court 
properly  submitted  the  question  of  the  proof  of  the  cor- 
•  pus  delicti,  and  of  defendant's  guilty  agency  to  the  de- 
cision of  the  jury,  and  correctly  instructed  them  as  to 
this  question.— 21  A.  &  E.  Enc.  of  Law,  232 ;  10  Enc.  P. 
&  P.  161 ;  Wharton  on  Homicide,  104.  The  facts  shown 
are  competent  to  b^  considered  by  the  jury  in  passing 
on  the  guilt  of  defendant. — Davis  v.  State,  126  Ala.  44. 
Charge  3  was  properly  refused. — Scott  v.  State,  133  Ala. 
112.  The  other  charge  was  properly  refused. — Collins 
V,  State,  138  Ala.  63. 

SAYRE,  J. — We  are  clear  in  our  opinion  that  the 
evidence  of  the  corpus  delicti  and  of  defendant's  crim- 
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inal  agency  was  sufficient  to  carry  the  general  question 
of  defendant's  guilt  as  charged  to  the  jury.  The  death 
of  the  person  charged  to  have  been  killed  was  not  ques- 
tioned— was  proved  beyond  peradventure.  Deceased,  a 
negro  girl,  and  defendant  were  alone  in  a  room  at  the 
time  the  former  received  the  fatal  wound.  The  time  w^as 
shortly  after  midday  on  Sunday,  and  they  had  just  re- 
turned together  from  "meeting  "  There  was  nothing  to 
suggest  suicide,  save  defendant's  statement  made  im- 
mediately afterwards  that  deceased  had  snatched  the 
pistol  out  of  his  pocket  and  killed  herself.  It  was  log- 
ically necessary,  as  preliminary  to  a  consideration  of 
the  question  of  defendant's  guilt,  that  evidence  be  of- 
fered from  which  the  jury  would  be  justified  in  finding 
that  deceased  had  come  to  her  death  by  some  criminal 
agency.  The  court  must  first  be  convinced,  at  least 
prima  facie,  that  an  offense  has  been  committed  before 
it  will  proceed  to  consider  who  did  it  But  this  does  not 
mean  that  the  fact  that  a  crime  has  been  committed 
should  be  shown  by  evidence  wholly  independent  of  the 
relation  of  the  accused  to  the  offense  charged.  The  evi- 
dence that  defendant  committed  the  crime  may  be  so  in- 
extricably blended  with  proof  of  the  corpus  delicti  as 
to  make  a  separation  impossible. — 2  Chamb.  Mod.  Ev.  § 
958.  So  here.  The  undisputed  presence  of  defendant 
alone  with  deceased,  the  fact  that  very  shortly  before 
the  fatal  deed  defendant  had  seemed  to  invent  an  occa- 
sion for  the  temporary  absence  of  the  father  of  deceased, 
the  fact  that  deceased  was  killed  by  defendant's  pistol, 
the  location  of  the  wound  upon  her  person,  the  absence 
of  powder  burns  were  circumstances  which,  taken  all 
together,  made  proper  the  admission  of  evidence  of  a 
motive  for  the  crime  and  of  threats  made  by  defendant 
against  the  life  of  deceased,  and  justified  the  court  in  re- 
fusing the  general  charge  requested  by  defendant. 
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We  are  unable  to  see  that  there  was  error  in  the 
court's  admission  of  Allen  Allen's  testimony  that  short- 
ly after  the  killing  defendant  passed  his  house,  not  run- 
ning, but  "hustling  right  along,  pretty  peart."  Defend- 
ant complains  that  the  fact  that  he  was  walking  fast 
was  no  evidence  of  guilt,  did  not  tend  to  show  flight,  but 
only  to  suggest  it  illegitimately.  The  probative  force 
of  this  circumstance,  as  matter  of  fact,  may  have  been 
exceedingly  slight,  or  it  may  have  indicated  nothing  at 
all  in  respect  of  defendant's  guilty  connection  with  the 
death  of  deceased;  but  it  cannot  be  said,  as  matter  of 
law,  that  there  was  absolutely  nothing  in  it.  If  it  was 
a  mere  straw,  still  the  interpretation  of  its  evidential 
force  and  effect  was  a  matter  for  the  jury. 

There  was  evidence  tending  to  prove  defendant's  gen- 
eral good  character.  He  was  therefore  entitled  to  have 
the  jury  instructed  as  to  the  proper  function  and  possi- 
ble effect  of  such  evidence. — Ooldsmith  v.  State,  105  Ala. 
12,  16  South.  933.  But  charge  3,  refused  to  defendant, 
goes  rather  further  than  any  charge  on  the  subject 
which  has  heretofore  had  the  approval  of  this  court,  so 
far  as  we  are  now  advised.  Strictly  speaking,  proof  is 
demonstration,  and  the  charge  assumes  there  was  proof, 
when,  so  far  as  the  court  could  properly  say,  there  was 
only  evidence  tending  to  establish  defendant's  good 
character.  In  most  of  the  cases  in  which  charges  on  this 
subject  have  been  approved  this  fault  has  been  avoided, 
whether  by  accident  or  design. — Ooldsmith  v.  State,  105 
Ala.  12,  16  South.  933.  In  Taylor  v.  State,  149  Ala.  32, 
42  South.  996,  a  charge  postulating  proof,  instead  of 
evidence,  was  approved;  but  the  charge  in  that  case 
avoided  another  fault  which  may  be  found  in  the  charge 
under  examination.  Its  statement  was  that  proof  of 
good  character,  in  connection  with  all  the  other  evidence, 
may  generate  a  reasonable  doubt,  which  entitles  the  de- 
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fendant  to  an  acquittal,  even  though  without  such  proof 
the  jury  would  convict;  whereas,  in  the  case  at  hand, 
the  charge  is  that  proof  of  defendant's  general  good 
character,  taken  in  connection  with  the  other  evidence 
in  the  case,  may  be  sufficient  to  generate  a  reasonable 
doubt  of  the  defendant's  guilt,  requiring  his  acquittal. 
This  charge  we  think  involves  a  misleading  tendency, 
and  was  refused  without  error.  Without  careful  bal- 
ancing of  its  members,  such  as  the  jury  were  not  likely 
to  give  it,  this  charge  might  have  been  accepted  as  a 
statement,  not  necessarily  that  good  character,  when 
proved,  may,  in  connection  with  the  other  evidence,  gen- 
erate a  reasonable  doubt  which  would  entitle  the  de- 
fendant to  an  acquittal,  but  possibly  that  good  charac- 
ter alone  may  be  a  sufficient  reason  for  acquittal,  though 
the  evidence  upon  the  whole  showed  his  guilt  beyond  a 
reasonable  doubt.  We  are  fully  conscious  of  the  fact 
that  such  refinements  and  exact  distinctions  as  those  to 
which  we  have  alluded  must  often  be  neglected  by  courts 
and  juries  in  the  administration  of  any  practicable  sys- 
tem of  procedure.  But  since  the  statute  providing  that 
charges  moved  for  by  either  party  in  writing  must  be 
given  or  refused  in  the  terms  in  which  they  are  written 
(Code,  §  5364)  has  put  upon  the  court  the  bui-den  of 
passing  upon  charges  requested,  to  the  end  that  useless 
reversals  and  occasional  miscarriages  of  justice  may 
not  result,  much  of  its  time  has  been  given  to  that  exer- 
cise, having  in  many  cases  only  the  moat  remote  connec- 
tion with  the  merits  of  the  appeal.  If  the  statutory  rule 
must  continue,  we  apprehend  that  it  is  well;  in  cases 
where,  upon  the  whole  record,  there  appears  to  be  no 
merit  in  the  appeal,  that  such  faculty  for  nice  criticism 
as  we  may  have  should  be  exercised  with  favor  to  the 
rulings  of  the  trial  court. 

Charge  4,  refused  to  defendant,    was   condemned    in 
Collins  i\  State.  138  Ala.  57,  34  South.  993.    The  bill  of 
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exceptions  states  that  counsel  for  the  accused,  when  re- 
questing this  charge,  called  the  court's  attention  to  the 
fact  that  it  had  been  held  bad  in  that  case.  Candor  of 
that  sort  is  altogether  commendable ;  but  it  left  the  trial 
judge  little  opportunity  for  the  exercise  of  his  own  judg- 
ment. Counsel  now  insist  that  the  ruling  in  Collins  v. 
State  was  hypercritical  and  unsound.  It  may  be  hyper- 
critical, but  we  do  not  think  it  was  essentially  unsound. 
Nice  verbal  discrimination  may  be  indulged  to  justify 
an  affirmance,  though  it  may  not  aflford  good  ground 
for  reversal.  Hence  this  court  has  often  held  that  ver- 
bal inaccuracies  which  render  charges  bad  upon  a  strict 
construction  of  their  language  afford  good  reason  for 
their  refusal.— />.  d  N,  R,  R.  Co,  v,  Lite,  154  Ala.  556, 
45  South.  699,  and  cases  there  cited.  No  doubt  the  deci- 
sion in  the  Collins  Case,  supra,  was  accepted  in  the 
court  below  as  a  sufficient  and  controlling  reason  why 
the  charge  should  be  refused;  and  we  cannot  conceive 
in  the  circumstances  of  this  case  that  any  substantial 
right  of  the  defendant  depended  upon  having  a  state- 
ment of  the  law  in  this  exact  form  go  to  the  jury.  If  by 
any  chance  the  court  omitted  to  state  to  the  jury  that 
the  burden  of  proving  defendant's  guilt  beyond  a  rea- 
sonable doubt  rested  upon  the  state,  defendant  had  a 
right  to  have  that  familiar  general  principle  stated  to 
the  jury  in  any  of  the  numerous  forms  which  have  been 
approved  by  this  court,  or  in  any  other  clear,  simple, 
and  unquestionable  shape  he  may  have  been  able  to  ex- 
cogitate ;  but,  seeing  that  he  adopted  this  shape  in  order 
to  review  the  decision  in  Collins  v.  State,  we  infer  that 
there  was  no  real  occasion  or  necessity  that  the  general 
principle  involved  should  be  stated  to  the  jury.  Hence 
we  conclude  that  there  is  no  urgent  reason  for  overrul- 
ing that  decision,  however  hypercritical,  in  order  that 
any  substantial  right  of  the  defendant  be  conserved.  The 
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court  might  have  given  the  charge  without  any  undue 
favor  to  the  defendant,  but  having  refused  it,  we  are 
not  willing  to  reverse  on  that  account. 
Affirmed. 

Anderson^  C.  J.,  and  McClbllan  and   Somerville^ 
JJ.,  concur. 


Central  of  Ga.  Ry.  Co.  v.  Hingson. 

Injury  to  Passenger, 

(Decided  April  14,  1914.    65  South.  45.) 

1.  Appeal  and  Error;  Review;  Rulings  on  Demurrers. — ^Where  the 
judgment  entry  shows  rulings  on  demurrer  to  the  original  complaint, 
and  tQ  each  count  thereof,  and  that  the  complaint  was  amended  and 
the  demurrers  re-interposed,  and  that  demurrers  to  the  complaint 
as  amended  was  overruled,  hut  disclosed  no  action  on  demurrers  to 
the  different  counts  of  the  amended  complaint,  assignments  of  error 
based  on  rulings  on  demurrer  to  different  counts  of  the  complaint 
are  not  reviewable. 

2.  Same;  Harmless  Error;  Pleading. — ^Where  the  court  gives  the 
general  affirmative  charge  for  a  defendant  as  to  a  count  in  a  com- 
plaint, any  error  in  overruling  demurrer  to  such  count  is  reud«^ 
harmless. 

3.  Same;  Review;  Discretion;  New  Trial. — ^The  denial  of  a  new 
trial  on  Jtbe  ground  that  the  verdict  was  contrary  to  the  great  weight 
of  the  evidence  will  not  be  disturbed  on  appeal  unless  the  verdict  is 
plainly  and  palpably  contrary  to  the  great  weight  of  the  evidence. 

4.  Carriers;  Passengers ;  Injury;  Complaint. — ^Where  a  passenger 
was  injured  by  being  caught  between  the  car  and  the  platform  while 
hanging  on  the  hand  rail  at  the  car  steps,  a  complaint  which  alleges 
that  the  train  was  rapidly  approaching  the  platform,  does  not  neces- 
sarily aver  that  the  train  was  going  at  a  rapid  rate  of  speed,  since 
such  allegation  may  apply  to  the  time  between  plaintiff's  mounting 
the  step  of  the  car,  and  the  approach  to  the  platform. 

5.  Same;  Boarding  Moving  Train. — A  passenger  attempting  to 
board  a  moving  train  after  he  had  alighted  at  an  intermediate  point 
need  exercise  only  ordinary  care. 

6.  Same;  Negligence;  Question  for  the  Court. — Whether  the  pas- 
senger in  boarding  a  moving  train,  in  grabbing  the  handrail  of  the 
step  of  the  vestibule  of  a  sleeping  car  and  holding  on  to  it  was 
guilty  of  negligence  in  failing  to  Jump  off  the  train  while  it  was 
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running  at  three  or  four  miles  an  hour,  instead  of  hanging  on  and 
sustaining  an  injury  by  being  caught  between  the  train  and  the 
station  platform,  although  warned  of  the  danger  of  hanging  on,  was 
not  for  the  court,  since  the  court  could  not  say,  as  a  matter  of  law. 
tliat  the  passenger  could  have  safely  Jumped  off  or  that  he  did  not 
have  the  right  to  believe  that  he  would  be  safer  where  he  was, 
notwithstanding  the  warning;  especially  in  the  absence  of  anything 
to  show  that  he  was  conscious  of  the  fact  that  to  remain  on  the  train 
was  dangerous. 

7.  Same;  Instruction, — Where  the  issue  was  whether  the  passenger 
was  nej2:ligent  in  failing  to  Jump  off,  instead  of  hanging  on  to.  the 
train  so  as  to  be  caught  between  the  train  and  a  station  platform, 
a  charge  which  pretermitted  a  knowledge  on  his  part  that  he  could 
escape  danger  by  releasing  his  hold,  and  which  hypothesized  his 
knowledge  of  his  perilous  position,  without  hypothesizing  his  belief 
that  the  peril  would  be  decreased  by  Jumping  from  the  train,  was 
properly  refused. 

8.  Charpe  of  Court;  Directing  Verdict, — Where  defendant  was  not 
entitled  to  affirmative  instruction  as  to  the  whole  complaint,  it  was 
not  erroneous  to  refuse  the  general  charge  as  to  the  respective  counts 
of  the  complaint,  where  such  requests  were  bad  in  form. 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brbweb. 

Action  by  J.  H.  Hingson  against  the  Central  of  Geor- 
gia Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

The  complaint,  after  stating  the  relation  as  that  of 
passenger  and  carrier,  avers  that  plaintiff  was  swinging 
to  the  side  of  one  of  the  passenger  cars  of  said  train, 
trying  to  board  the  same  from  where  plaintiff  had  step- 
ped off  on  the  ground  when  the  train  stopped ;  and  plain- 
tiff avers  that  the  agents  or  servants  in  charge  or  con- 
trol of  said  train  of  the  defendant,  and  acting  within  the 
line  and  scope  of  their  authority  as  such  agent  or  serv- 
ant, wantonly,  willfully  or  intentionally  caused  or  al- 
lowed said  train  to  move  along  by  a  platform  adjacent 
to  the  depot  of  plaintiff  at  Jackson's  Gap,  and  wanton- 
ly, willfully  or  intentionally  caused  or  allowed  plain- 
tiff while  thus  swinging  on  the  side  of  the  train  to  be 
caught  between  said  moving  train  and  said  platform, 
and,  as  a  proximate  consequence,  plaintiff  was  injured 
as  described. 
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The  third  count  states  the  same  relationship:  and 
that  plaintiff  was  swinging  to  and  trying  to  board  one 
of  the  passenger  cars  in  said  train;  and  that  the  place 
where  plaintiff  was  swinging  was  rapidly  approaching 
the  platform  adjacent  to  said  depot  at  Jackson's  Gap ; 
and  said  train  passed  very  close  to  said  platform,  and 
plaintiff  was  in  great  danger  of  being  caught  between 
said  moving  train  and  said  platform;  and  one  or  more 
of  the  servants  or  agents  of  defendant  in  the  control  of 
said  train,  and  acting  within  the  line  and  scope  of  their 
authority  as  such  agents  or  servants  of  defendant,  dis- 
covered plaintiff's  position  of  peril  in  time  to  have  pre- 
vented injury  to  plaintiff,  by  the  use  of  all  the  preven- 
tive means  at  his  or  their  command ;  but,  notwithstand- 
ing the  discovery  of  plaintiff's  peril,  such  agents  or  serv- 
ants thereafter  negligently  caused  or  allowed  plaintiff 
to  be  caught  between  said  moving  train  and  said  plat- 
form, whereby  plaintiff  sustained  the  injuries  complain- 
ed of  and  alleged. 

Amended  plea  5  is  as  follows:  "Plaintiff  should  not 
recover  in  this  cause,  because,  when  the  train  on  which 
plaintiff  was  riding  was  approaching  Jackson's  Gap,  an 
intermediate  station  on  defendant's  railroad  between 
Kellyton  and  Waverly,  the  plaintiff  was  notified  by  the 
conductor  on  said  train  that  he  would  not  have  time  to 
mail  a  letter  on  No.  1  at  Jackson's  Gap  (No.  1  being  the 
train  which  passed  the  train  on  which  plaintiff  was  a 
passenger  at  Jackson's  Gap).  That,  when  the  train  on 
which  plaintiff  was  riding  as  a  passenger  stopped  at 
Jackson's  Gap,  plaintiff  left  the  train  on  which  he  was 
riding  and  alighted  on  the  ground,  and  attempted  to 
mail  a  letter  on  train  No.  1,  and,  before  the  plaintiff  had 
returned,  the  conductor  in  charge  of  the  train  on  which 
plaintiff  was  riding  as  a  passenger  called,  *A11  aboard,' 
and  the  train  started,  and  plaintiff,  while  said  train  was 
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in  motion,  negligently  attempted  to  board  the  same,  and 
in  attempting  to  board  such  train,  negligently  grabbed 
to  the  handrail  of  the  step  leading  to  the  vestibule  of 
the  sleeping  car,  holding  onto  same.  At  the  time  plain- 
tiff grabbed  and  held  on  to  the  handrail  of  said  steps,  the 
train  was  moving  at  the  rate  of  not  less  than  three  or 
four  miles  an  hour,  and  waa  approaching  the  platform. 
That  plaintiff  held  onto  said  rail  until  he  was  caught 
between  the  defendant's  train  and  the  platform.  That 
before  plaintiff  reached  and  came  in  contact  with  the 
platform,  he  was  warned  of  his  danger  and  was  told 
to  turn  loose,  and  that,  after  said  warning,  plaintiff  held 
to  said  handrail  until  he  waB  caught  between  defend- 
ant's train  and  the  platform,  sustaining  the  alleged  in- 
juries, and  thereby  caused  or  proximately  contributed 
to  the  injuries  complained  of." 

The  demurrers  assigned  are  as  follows:  "(16)  It  is 
not  shown  or  averred  in  said  plea  that  plaintiff  could 
have  turned  loose  from  where  he  was  holding  with  safe- 
ty to  himself.  (17)  For  aught  that  appears,  it  would 
have  been  more  dangerous  for  plaintiff  to  have  turned 
loose  from  where  he  was  holding  than  not  to  have  done 
so." 

The  following  charge  was  refused  to  defendant:  (2) 
When  a  passenger  boards  a  railway  train  and  pays  fare 
to  be  transported  from  one  station  to  another,  his  con- 
tract  does  not  obligate  the  corporation  to  furnish  him 
safe  egress  and  ingress  at  an  intermediate  station,  or 
while  the  train  was  side-tracked,  and  while  the  train 
was  stopped  at  such  place  the  duty  and  safety  of  a  pas 
senger  both  concur  in  telling  him  to  remain  in  the  car. 
If,  under  such  circumstances,  he  leaves  the  cars  without 
the  knowledge  or  consent  of  the  corporation,  for  the 
time  being  he  surrenders  his  rights  as  a  passenger,  and 
takes  upon  himself  the  responsibility  of  his  own  move- 
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ment,  and  must  exercise  great  care  and  discretion  to 
avoid  injury."  The  affirmative  charges  as  to  the  sev- 
eral counts  are  as  follows :  "If  the  jury  believe  all  the 
evidence  in  the  case,  they  will  And  a  verdict  for  defend- 
ant on  count  3  in  the  complaint."  Also  same  charge  to 
count  2  of  the  complaint. 

The  variance  insisted  on  is  that  the  complaint  alleges 
that,  while  plaintiflE  was  swinging  on  to  the  car,  the 
train  was  rapidly  approaching  said  platform  adjacent  to 
said  depot,  and  that  the  proof  showed  that  at  the  time 
plaintiff  caught  hold  of  the  train  and  at  the  time  the 
train  reached  the  platform  it  was  not  moving  at  a  great- 
er rate  of  speed  than  two  or  three  miles  per  hour,  even 
according  to  plaintiflPs  own  statement,  and  that  there- 
fore the  plea  filed  was  conclusively  proven,  while  the 
complaint  was  not. 

Barnes  &  Dbnson^  for  appellant.  The  demurrers  to 
the  complaint  as  amended  embraced  in  the  assignments 
of  error  from  1  to  13,  inclusive,  should  have  been  sus- 
tained.—fif.  &  N.  A.  R.  Co.  V.  Schcmffler,  75  Ala.  136;  6 
Mayf.  664;  15  Am.  St.  Rep.  785;  16  Am.  St.  Rep.  687; 
4  Am.  Rep.  258.  Assignments  of  error  14  to  20,  inclu- 
sive should  be  sustained. — L.  &  N,  Anchors,  114  Ala. 
492;  L.  d  N.  v.  Broivn,  121  Ala.  221;  B.  R,  L.  d  P.  Co. 
V,  Wise,  149  Ala.  492 ;  B.  R,  L,  d  P,  Co.  v.  Williams,  48 
South  93.  Assignments  of  error  21  to  27  are  well  taken. 
— Authorities  first  cited  and  A.  O.  S.  v,  McWhorter,  156 
Ala.  269.  The  court  should  have  directed  a  verdict  for 
defendant.— B.  R.  d  E.  Co.  v.  Clcuy,  108  Ala,  233;  A.  G. 
8.  V.  McWhorter,  supra.  The  court  erred  in  overruling 
motion  for  new  trial. — Mutch  v.  Wes,  Ry,,  97  Ala,  194 ; 
McLaren  v.  Ry.  Co.,  100  Ala.  506;  B.  R.  L.  d  P.  Co.  v. 
Brown,  150  Ala.  327,  and  authorities  supra. 
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Riddle,  Ellis,  Riddle  &  Pbubt,  and  Riddle  &  Burt, 
for  appellee.  Where  the  affirmative  charge  is  directed 
for  defendant  as  to  a  count  in  the  complaint  the  over- 
ruling of  demurrers  to  that  count  is  harmless. — Wood- 
ward /.  Co.  V.  Andrews^  114  Ala.  243.  Contributory 
negligence  and  assumption  of  risk  is  no  defense  against ' 
a  willful,  wanton  count. — L,  &  N.  v.  Yof%  128  Ala<  304. 
Negligence  may  be  averred  in  general  tenns,  where  the 
duty  is  shown. — Am.  B.  Co.  v.  Fennell,  158  Ala.  484 ; 
C.  of  Oa.  V.  Foshee,  125  Ala.  199.  Pleas  of  contributory 
negligence  and  assumption  of  risk  must  state  the  facts 
and  not  the  conclusions  of  the  pleader. — L.  d  N.  v.  Cal- 
vert, 170  Ala.  565;  Creola  L.  Co.  v.  Mills,  149  Ala.  474. 
Pleas  of  contributory  negligence  as  a  defense  to  subse- 
quent negligence  must  show  knowledge  of  the  then  pres- 
ent and  impending  peril  on  the  part  of  the  person  in- 
jured.—ii.  G.  8.  V.  MdWhorter,  156  Ala.  269;  A.  G.  8. 
V.  Smith,  59  South.  464.  As  to  the  care  owing  a  pas- 
senger see  8o.  Ry.  v.  Burgess,  143  Ala.  364,  and  cases 
cited.  A  passenger  has  a  right  to  rely  upon  what  the 
train  men  tell  him. — Robertson  v.  L.  £  N.,  142  Ala.  216. 
It  is  not  negligence  as  a  matter  of  law  for  a  passenger 
to  undertake  to  board  a  train  moving  at  the  rate  of  three 
or  four  miles  an  hour. — M.  d  E.  R.  R.  Co.  v.  Stewart,  91 
Ala.  421. 

ANDERSON,  C.  J.— The  first  series  of  the  assign- 
ment of  errors  relate  to  the  action  of  the  court  in  over- 
ruling the  different  grounds  of  demurrers  to  counts  1, 
2,  and  3,  respectively,  "as  amended."  The  judgment  en- 
try shows  no  such  ruling  as  those  thus  assigned  as  er- 
ror. The  judgment  entry  shows  a  ruling  by  the  court  as 
to  demurrers  to  the  original  complaint  and  each  count 
thereof,  shows  that  the  complaint  was  amended  and  the 
demurrers    were    reinterposed    to    the    complaint    as 
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amended,  and  that  the  demurrers  to  said  amended  com- 
plaint were  overruled,  but  discloses  no  action  by  the 
court  upon  demurrers  to  the  dififerent  counts.  As  the 
judgment  entry  discloses  no  such  rulings  as  the  ones  as- 
signed as  error  we  have  nothing  to  review. — Ala.  Chem- 
ical Co.  V.  Niles,  156  Ala.  298,  47  South.  239. 

Moreover,  if  there  was  any  error  as  to  the  ruling  on 
the  demurrers  to  count  1,  and  if  properly  assigned,  ii 
was  error  without  injury,  as  said  count  was  eliminated 
from  the  case  by  the  general  alBftrmative  charge  for  tint 
defendant  as  to  said  count. — Woodivard  Co.  v.  Andrews^ 
114  Ala.  243,  21  South.  440. 

It  may  be  that  amended  plea  5  to  count  3  attempts  to 
set  up  negligence  on  the  part  of  the  plaintiff  subsequent 
to  or  concurrent  with  the  negligence  of  the  defendant's 
servant,  after  the  discovery  of  the  plaintiflf's  peril,  by 
continuing  to  hang  on  the  platform,  instead  of  jumping 
or  falling  off,  after  being  warned  of  the  platform  and 
told  to  "turn  loose,"  but  said  plea,  if  not  otherwise  faul- 
ty, fails  to  charge  that  the  plaintiff  could  have  safely 
escaped  danger  by  turning  loose  and  jumping  or  falling 
off  the  train,  and  was  subject  to  grounds  16  and  17  of 
the  plaintiff's  demurrer.  We  cannot  say,  as  matter  of 
law,  that  the  rate  of  speed  that  the  plea  avers  the  train 
was  going  was  such  that  the  plaintiff  could  have  safely 
turned  loose  and  fallen,  or  that  he  would  incur  no  dan- 
ger in  doing  so,  or  that  he  did  not  have  the  right  to  think 
that  he  would,  perhaps,  be  safer  where  he  was,  notwith- 
standing the  warning,  as  there  was  no  averments  that 
he  was  conscious  of  the  fact  that  to  remain  on  the  plat- 
form meant  certain  danger;  non  constat,  he  inay  have 
felt  as  safe  on  the  train  as  if  he  turned  loose  and  fell  off 
while  it  was  moving. 

There  was  no  error  in  refusing  charge  1  requested  by 
the  defendant.     If  not  otherwise  faulty,  it  pretermits 
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a  knowledge  or  consciousness  on  the  part  of  the  plaintiff 
that  he  could  escape  danger  or  hurt  by  releasing  his 
hold.  He  may  have  known  of  his  peril,  yet  may  have 
felt  or  believed  that  it  would  be  equally  as  dangerous  to 
release  his  hold.  The  charge  hypothesizes  a  knowledge 
by  the  plaintiff  of  his  perilous  situation,  but  does  not 
hypothesize  a  belief  or  knowledge  that  his  peril  would 
be  decreased  by  releasing  his  hold  and  dropping  from 
the  platform. 

Charge  2  was  properly  refused  the  defendant.  If  not 
otherwise  faulty,  it  placed  too  high  a  degree  of  care  upon 
the  plaintiff.  The  law  does  not  exact  of  him  great  care, 
but  reasonable  and  ordinary  care;  such  care  as  would 
be  exercised  by  an  ordinary  prudent  person  similarly 
situated. 

The  trial  court  did  not  err  in  refusing  the  general 
charge  as  to  the  entire  complaint,  as  there  was  evidence 
in  support  of  the  second  and  third  counts,  and  the  first 
count  waB  charged  out.  It  was  a  question  for  the  jury 
as  to  whether  or  not  the  flagman  did  all  reasonable 
things  within  his  power  to  conserve  the  safety  of  the 
plaintiff  after  discovering  his  peril.  The  jury  could  well 
infer  that  the  train  would  have  stopped  sooner  had  the 
flagman  been  more  prompt  in  pulling  the  signal  cord, 
which  was.at  hand,  or  he  may  have  had  time  to  step  in- 
side and  apply  the  danger  signal  or  stop,  or  he  may 
have  had  time  to  have  opened  the  door  to  the  platform 
upon  which  the  plaintiff  was  swinging.  It  was  also  a 
question  for  the  jury  as  to  whether  or  not  the  plaintiff 
was  guilty  of  subsequent  or  concurrent  contributory 
negligence. 

Nor  are  we  convinced  of  the  merit  as  to  the  variance 
as  suggested  in  brief  of  counsel.  The  complaint  does  not 
aver  that  the  train  was  going  at  a  rapid  rate  of  speed, 
but  that  it  was  rapidly  approaching  the  platform,  and 
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the  word  rapidly  is  a  relative  term,  and  could  as  well 
apply  to  the  time  between  mounting  the  step  of  the  car 
and  the  approach  to  the  stationary  platform  as  to  the 
rate  of  speed  the  train  was  going.  So,  too,  was  the  flag- 
man in  control  of  the  train  to  the  extent  of  doing  what 
was  necessary  to  stop  it  and  to  relieve  the  plaintiff  from 
his  precarious  position.  He  was,  at  least,  in  control, 
for  the  time  being,  of  that  part  of  the  train,  and  had  the 
right,  and  it  was  his  duty,  to  signal  for  or  to  stop  the 
train  by  the  use  of  any  appliances  at  his  command. 

Since  the  defendant  was  not  entitled  to  the  general 
charge  as  to  the  entire  complaint,  there  was  no  error  in 
refusing  the  general  charge  as  to  the  respective  counts, 
as  thciy  are  bad  in  form. — Kress  v.  Lawrence,  1.58  Ala. 
652,  47  South.  574. 

There  was  no  reversible  error  in  the  ruling  upon  the 
evidence.  The  only  ground  insisted  upon  as  to  the  re- 
fusal of  a  new  trial  is  that  the  verdict  was  contrary  to 
the  weight  of  the  evidence.  Under  the  rule  as  laid  down 
in  the  often-cited  cases  of  Cobb  v,  Malone,  92  Ala.  630,  9 
South.  738,  we  cannot  reverse  the  trial  court  for  re- 
fusing the  motion,  as  we  do  not  think  that  the  verdict 
was  plainly  or  palpably  contrary  to  the  great  weight  of 
the  evidence. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

McClbllan,  Sayrb,  and  de  Grafpbnribd,  J  J.,  con- 
cur. 
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Southern  Railway  Co.  v.  Norwood. 

Injury  to  Passenger, 

(Decided  February  12,  1914.    64  South.  604.) 

1.  Carriers;  Injuries;  Setting  Down  Passenger. — Either  the  stop 
must  have  been  insufficient,  or,  if  sufficient,  the  train  must  have  been 
negligently  started  with  knowledge  of  the  danger  of  the  passenger  to 
render  a  carrier  liable  for  an  injury  to  a  passenger  caused  while 
alighting  from  a  train  at  a  station. 

2.  Same;  Sufficiency  of  Stock, — ^Where  the  facts  were  undisputed 
it  became  a  question  of  law  whether  the  stop  was  sufficient,  the 
action  being  for  injury  to  a  passenger  caused  while  alighting  from 
a  train  at  a  station. 

3.  Same;  Statutory  Provision. — The  provisions  of  section  5473, 
Code  1007,  are  not  intended  for  the  protection  of  a  passenger  who, 
having  reached  his  destination,  and  having  had  ample  time  to  alight, 
neglects  to  do  so  and  remains  upon  the  train  without  permission. 

4.  Same;  Instructions. — ^A  charge  that  It  was  the  duty  of  the  engi- 
neer to  ring  the  bell  or  blow  the  whistle  immediately  before  the 
train  is  put  in  motion,  is  erroneous  in  an  action  for  an  injury  to  a 
passenger  caused  as  he  was  alighting  from  a  train,  in  that  It  did  not 
refer  the  duty  to  the  time  specified  by  section  6473,  Code  1907. 

5.  Same;  Sudden  Jerks  and  Jolts. — Where  the  jerk  is  not  in  any 
way  violent  or  unusual,  the  carrier  cannot  be  said  to  be  negligent  in 
starting  its  train  with  a  jerk  and  injuring  a  passenger  while  she  was 
alighting. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wbbt. 

Action  by  Eliza  Norwood  against  the  Southern  Rail- 
way Company  for  damages  for  injuries  sustained  while 
alighting  from  one  of  its  passenger  trains.  Judgment 
for  plaintiff  and  defendant  appeals.  Reversed  and  re- 
manded. 

The  substance  of  the  evidence  as  bearing  upon  the 
matters  discussed  in  the  opinion  was  as  follows:  as  a 
witness,  plaintiff  stated  among  other  things,  the  follow- 
ing: when  the  train  reached  Courtland  it  stopped  a  lit- 
tle while.  ♦  ♦  ♦  I  knew  that  the  place  where  he 
stopped  was  Courtland  and  I  knew  that  it  was  my  des- 
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tination.  ♦  ♦  ♦  I  do  not  know  how  long  the  train 
had  been  standing  before  it  moved.  I  supposed  I  had 
plenty  of  time  to  get  oflf.  *  *  *  The  train  had  been 
standing  there  a  moment.  When  the  train  stopped  I  did 
not  get  right  up  and  walk  out  on  the  platform.  It  stood 
there  a  moment  or  two.  I  mean  that  it  stood  there  a  sec- 
ond or  two.  P.  M.  Harris,  a  witness  for  defendant,  tes- 
tified that  as  plaintilBf  went  down  the  steps  the  train  was 
backing  at  a  speed  of  three  or  four  miles  an  hour,  and 
had  gone  about  fifty  feet,  and  that  three  or  four  other 
passengers  got  ofif  the  train,  and  six  or  seven  got  on  the 
train  while  it  was  standing  at  the  usual  place.  W.  A. 
Tom,  a  witness  for  defendant,  testified  substantially  to 
the  same  effect,  and  also  that  the  train  stopped  for  five 
or  six  minutes  at  the  regular  stopping  place,  and  that 
three  or  four  minutes  elapsed  between  the  time  the  other 
passengers  got  off  and  plaintiff.  The  flagman  testified 
that  this  train  stopped  at  Courtland  for  about  five  min- 
utes, and  the  conductor  testified  that  the  train  stopped 
to  allow  passengers  to  get  on  and  off,  that  six  or  seven 
got  off  and  an  equal  number  got  on,  and  that  he  stood 
at  the  foot  of  the  steps  until  the  passengers  finished 
getting  off  and  on  and  then  went  up  to  the  baggage  car. 
Neither  the  flagman  nor  the  conductor  saw  plaintiff 
leaving  the  train,  and  both  stated  that  at  the  time  and 
place  of  plaintiff's  exit  the  train  was  moving  at  a  speed 
of  four  or  flve  miles  an  hour,  and  that  it  gave  no  jerk. 
The  evidence  shows  without  conflict  that  the  place 
where  plaintiff  fell  was  in  front  of  Van's  store,  some 
fifty  or  sixty  feet  from  the  front  of  the  station  in  the  di- 
rection the  train  was  backing,  and  also  that  plaintiff's 
train  met  and  passed  an  opposite  bound  local  passenger 
train  at  Courtland,  the  latter  train  passing  over  the 
main  line  while  the  train  plaintiff  was  on  was  standing 
on  the  sidetrack. 
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Wbbt  &  Lynn^  for  appellant.  The  eighth  ground  of 
demurrer  to  the  complaint  should  have  been  sustained. 
— N.  B^ham  R.  R.  Co.  v.  Liddicoat,  99  Ala.  551 ;  Smith 
V.  B.  R.  L.  d  P.  Co.,  41  South.  310.  The  statutory  duty 
of  the  engineer  prescribed  by  §  5473,  Code  1907,  is  not 
intended  for  the  protection  of  the  passenger  who  has 
had  ample  opportunity  to  alight  after  reaching  his  des- 
tination and  fails  to  do  so. — C.  R.  d  B.  Co,  v.  Letcher, 
69  Ala.  106;  B.  A.  R.  Co.  v.  Nojtis,  59  South.  66.  The 
court  therefore  erred  in  so  instructing  the  jury.  Under 
some  circumstances  it  becomes  the  duty  of  the  court  to 
declare  it  negligent  per  se  for  a  passenger  to  act  as  did 
this  one. — Hunter  v.  L.  d  N.,  150  Ala.  594 ;  So.  Ry.  v. 
Morgan,  54  South.  625;  L.  d  N.  v.  Ditburn,  59  South. 
438.  Where  passengers  had  been  given  a  reasonable 
time  to  alight,  or  to  board  a  train,  the  law  does  not  im- 
pose upon  trainmen  the  duty  to  know  that  all  the  pas- 
sengers intending  to  alight  at  that  station  have  alighted 
in  safety.— IT.  A.  d  B.  v.  Burt,  92  Ala.  291 ;  B.  A.  R.  Co. 
V.  Norris,  supra;  L.  d  N.  v.  Dilburn,  supra. 

Callahan  &  Harris^  for  appellee.  The  only  contro- 
verted question  in  this  case  was  whether  plaintiff  was 
thrown  or  fell  from  the  train  because  of  a  sudden  jerk, 
and  the  consideration  should  be  as  to  this  issue. — B.  A. 
R.  Co.  V.  Norris,  59  South.  66.  It  was  the  duty  of  th^ 
engineer  to  blow  the  whistle  or  ring  the  bell  before  start- 
ing the  train,  and  the  court  was  not  in  error  in  so  in- 
structing.—§  5473,  Code  1907.  The  fact  that  the  pas- 
senger remained  on  the  train  cannot  relieve  the  com- 
pany of  the  consequences  of  the  negligent  jerk  in 
the  starting  of  the  train  as  she  was  alighting. — So.  Ry. 
V.  Morgan,  59  South.  433.  The  fact  that  she  remained 
on  the  train  after  it  reached  her  destination  cannot  be 
said  to  be  a  proximate  contributing  cause. — L.  d  N.  v. 
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Dilhum,  59  South.  41.  The  questions  were  eminently 
questions  for  the  jury. — Hall  v.  Clayton,  59  South.  235; 
B.  R.  L.  &  P.  Co.  V.  hide,  58  South.  990 ;  So.  Ry.  v.  Mor- 
gan, supra. 

SOMERVILLE,  J.— The  gravamen  of  the  complaint 
is  that  plaintiff,  a  woman  of  35  years  of  age,  and  a  pas- 
senger on  defendant's  train  from  Trinity  to  Courtland, 
was  thrown  off  the  train  to  the  ground  and  injured  by 
reason  of  the  negligent  operation  of  the  train  by  defend- 
ant's servants. 

Plaintiffs  whole  ease  is  comprehended  in  her  testi- 
monial statement  that  after  the  train  stopped  at  the 
Courtland  station  she  went  to  the  train  door  and,  just 
as  she  started  out  on  the  top  step  with  her  hand  on  the 
railing,  "the  train  started  ofif  with  a  jerk,"  breaking  her 
hold,  and  throwing  her  to  the  ground. 

In  order  to  make  out  a  case  of  actionable  negligence 
against  defendant  with  respect  to  her  fall  from  the  train, 
it  was  necessary  for  plaintiff  to  show  either  that  the 
train  started  ofif  prematurely  without  having  given  her 
reasonably  suflBcient  time  for  alighting  in  safety ;  or  else, 
if  a  suflBcient  stop  had  been  made  for  that  purpose,  that 
one  of  defendant's  servants  in  charge  of  the  train  knew 
or  should  have  known  that  she  was  in  the  act  of  alight- 
ing, or  in  some  place  of  peril,  so  that  starting  the  train 
would  subject  her  to  the  danger  of  being  injured  there- 
by, and,  with  knowledge  or  notice  of  such  perilous  po- 
sition and  danger,  either  started  the  train  in  motion,  or 
negligently  failed  to  prevent  its  starting  by  another. — 
B.  U.  Ry.  Co.  V.  Smith,  90  Ala.  60,  8  South.  86,  24  Am. 
St.  Rep.  761 ;  Highland  Ave.,  etc.,  R.  Co.  v.  Burt,  92  Ala. 
291,  9  South.  410,  13  L.  R.  A.  95,  and  cases  cited;  C.  of 
G.  Ry.  Co.  V.  McNai),  150  Ala.  332,  43  South.  222;  Bir- 
mingham  R.  Co.  v.  Norris,  4  Ala.  App.  363,  59  South. 
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66;  L.  rf  N.  R.  R.  Co.  v.  Dilburn,  178  Ala.  600,  59  South. 
438;6Cyc.  613,  IV. 

Where  the  facts  are  undisputed,  what  is  a  reasonable 
time  is  sometimes  a  question  of  law. — C  &  W.  R.  Co,  v. 
Ludden,  89  Ala.  612,  7  South.  471.  It  here  appears, 
without  material  dispute  in  the  evidence,  that  the  plain- 
tiff, who  was  able-bodied  and  without  impediments  other 
than  a  hand  bag,  was  allowed  ample  time  for  alighting 
from  the  train  while  it  stood  on  the  siding  at  the  usual 
place  at  the  station.  Plaintiff  herself  admits  this,  and 
it  is  not  denied  by  counsel  in  brief. 

It  conclusively  appears  also  that  none  of  the  train- 
men knew  or  had  any  reason  to  suspect  that  the  plain- 
tiff was  in  the  act  of  alighting,  or  in  any  place  of  dan- 
ger, at  the  time  the  train  began  backing  in  order  to  get 
upon  the  main  track  and  resume  its  journey. 

Plaintiff's  counsel  rely,  however,  on  the  proposition 
that,  regardless  of  knowledge  by  defendant's  servants 
that  the  plaintiff  was  in  a  place  of  danger,  they  were 
negligent  in  starting  the  train  with  a  jerk.  This  is  not 
the  law,  as  often  declared  by  this  court. — Mobile  L  d  R. 
Co.  V.  Bell,  153  Ala.  90,  45  South.  56;  B.  R.  L.  d  P.  Co. 
V.  Parker,  156  Ala.  251,  47  South.  138;  B.  R,  L,  d  P.  Co. 
V.  Barrett,  179  Ala.  274,  60  South.  262,  265.  It  does  not 
appear  that  the  movement  in  question  was  sudden,  vio- 
lent, or  in  any  way  unusual,  and,  even  if  it  so  appeared, 
there  is  nothing  to  show  that  it  was  in  any  degree  a 
breach  of  duty  to  this  plaintiff. 

Section  5473  of  the  Code  provides,  among  other  things, 
that  the  engineer,  or  other  person  in  charge  of  the  en- 
gine, "must  blow  the  whistle  or  ring  the  bell  immediate- 
ly before,  and  at  the  time  of  leaving  such  stopping 
place."  The  testimony  of  the  conductor,  fairly  inter- 
preted, shows  that  the  engineer  complied  with  this  re- 
quirement on  the  occasion  in  question,  so  that,  if  it  were 
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conceded  that  the  quoted  provision  prescribes  a  duty  for 
the  benefit  of  passengers  on  the  train,  there  was  nothing 
here  of  which  plaintiff  could  complain. 

While  there  are  some  general  expressions  in  two 
earlier  cases  {M.d  C.  R.  R.  Co.  v.  Copeland,  61  Ala.  376, 
379 ;  and  G.  C,  R,  R.  Co,  v.  Letcher,  69  Ala.  106,  109,  44 
Am.  Rep.  505)  to  the  effect  that  the  omission  of  this  par- 
ticular duty  is  negligence  per  se,  and  imposes  liability 
for  all  injuries  to  person  or  property  resulting  there- 
from, these  dicta  were  afterwards  qualified  in  A.  O.  8. 
R.  R.  Co,  17.  Hawk,  72  Ala.  112,  116,  47  Am.  Rep.  403, 
where  it  was  said:  "These  precautions  (section  5473, 
Code  1907),  so  far  as  applicable  to  persons,  are  intended 
obviously  for  the  benefit  of  the  traveling  public,  and 
others  who  have  a  right  to  be  warned  of  approaching 
trains,  for  their  personal  protection  against  injury.  Pas- 
sengers, who  are  on  the  trains,  are  not  ordinarily  in- 
cluded in  the  letter  or  spirit  of  the  statute.  They  do 
not  need  such  signals  of  warning  for  their  protection, 
and  they  cannot  therefore  be  construed  to  be  entitled  to 
them.  *  *  *  It  may  be  proper  to  add  that  cases 
may  possibly  occur,  where  passengers,  or  other  persons 
permissively  on  a  train,  are  entitled  to  have  such  signals 
given,  as  a  warning  to  hasten  their  departure  from  a 
train  immediately  before  leaving  a  depot  or  stopping 
place,  as  the  statute  requires  to  be  done." — citing  Do88 
V.  M,  K.  d  T.  R.  R.  Co.,  59  Mo.  27,  21  Am.  Rep..  371 ;  and 
G.  C.  R.  R.  Co.  t?.  Letcher,  69  Ala  106,  44  Am  Rep.  505. 
In  the  Letcher  Case  the  plaintiff  had  entered  a  passenger 
coach  as  the  escort  merely  of  a  lady  passenger,  and, 
being  delayed  in  the  procurement  of  a  seat  for  her,  and 
no  signals  for  starting  being  given  (as  he  claimed),  the 
train  was  moving  four  or  five  miles  an  hour  when  he 
reached  the  platform  in  his  exit,  and  stepped  off  to  the 
ground  to  his  hurt.    In  the  opinion  it  was  declared  that 
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"the  only  injury  which  could  have  resulted  to  the  plain- 
tiff from  the  neglect  to  give  the  signals  for  the  departure 
of  the  train  was  the  inconvenience  of  being  carried  from 
his  home,  the  loss  of  time,  and  the  labor  and  expense  of 
returning." 

But  we  need  not  now  undertake  to  define  with  exacti- 
tude the  restrictions  to  be  placed  upon  the  application 
of  this  provision  of  the  statute  to  passengers,  or  to  per- 
sons lawfully  attending  them  on  the  train.  As  germane 
to  the  general  subject,  see  L.  &  N.  R.  Co,  v.  Marhee,  103 
Ala.  160,  173,  15  South  511,  49  Am.  St.  Rep.  21;  Lewis 
V.  So.  Ry.  Co.,  143  Ala.  133,  38  South.  1023;  (7.  of  G.  R. 
R.  Co.  V.  Martm,  138  Ala.  531,  544,  30  South.  426;  Mat- 
calm  V.  R.  d  D.  R.  R.  Co.,  106  N.  C.  63,  11  S.  E.  187;  6 
Cyc.  613,  IV.  It  will  suffice  to  say  that  it  is  entirely 
clear  that  it  was  not  intended  for,  and  cannot  be  appli- 
ed to  the  case  of,  those  passengers  who,  having  reached 
their  destination,  and  having  been  accorded  ample  time 
for  alighting,  neglect  to  do  so  and  remain  upon  the  train 
without  the  permission  of  those  in  charge.  Such  per- 
sons are  then  no  longer  passengers.  It  follows  that  the 
special  charge  given  to  the  jury  at  the  instance  of  plain- 
tiff that,  "in  addition  to  the  duty  of  remaining  a  reason- 
able length  of  time  for  passengers  to  alight  at  the  usual 
stopping  place,  it  is  the  duty  of  the  engineer  to  ring  the 
bell  or  blow  the  whistle  immediately  before  the  train  is 
put  in  motion,"  was  erroneous  as  applied  to  the  instant 
case,  and  should  have  been  refused.  The  charge  is  faulty 
also  in  not  referring  the  duty  to  the  time  specified  by 
the  statute — "immediately  before,  and  at  the  time  of 
leaving  the  station." 

On  the  whole  evidence,  the  jury  could  not  properly 
find  that  defendant's  servants,  or  any  of  them,  were 
guilty  of  negligence  in  the  management  of  the  train  with 
respect  to  plaintiff's  mishap,  and  the  general  affirmative 
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charge  should  have  been  given  as  requested  for  defend- 
ant. 

It  is  not  necessary  to  consider  the  merit  of  the  numer- 
ous other  charges  given  and  refused,  and  for  the  errors 
pointed  out  the  judgment  will  be  reversed,  and  the  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  McClbllan  and  Sayrb,  JJ.,  con- 
cur. 


Beyer  t;.  Binningham  Ry.  L.  &  P.  Co. 

Assault  on  Passenger. 

(Decided  February  12,  1914.    64  South.  e09.) 

1.  Assault  and  Battery;  Passenger;  Self-Defense;  Plea. — Where 
the  action  was  for  injury  from  an  assault  by  the  conductor  of  a 
street  car,  pleas  alleging  that  plaintiff  and  defendant's  servants 
became  engaged  in  a  difficulty,  as  to  which  the  servant  was  without 
fault,  and  that  he  attempted  to  repel  and  prevent  an  attack  upon 
him,  using  no  more  force  than  was  reasonably  necessary,  stated  the 
essential  elements  of  self-defense  and  are  not  demurrable. 

2.  Same. — ^Where  the  conductor  was  not  in  fact  being  assaulted 
when  he  struck  plaintiff,  the  burden  was  on  the  carrier  to  show  that 
the  conductor  had  reasonable  grounds  for  apprehending  a  present 
assault  and  his  honest  belief  therein. 

3.  Same;  Duty  to  Retreat. — For  the  purpose  of  self-defense  there 
is  no  duty  to  retreat  where  the  defense  stops  short  of  killing  or  at- 
tempting to  kill,  and  hence,  apprehension  of  serious  bodily  harm 
is  not  an  essential  element  of  such  self-defense. 

4.  Same;  Damages. — ^The  peculiar  doctrine  of  the  criminal  law 
with  reference  to  a  plea  of  self-defense  in  cases  of  homicide,  or 
assault  with  intent  to  kill,  is  not  applicable  to  a  civil  action  for 
non-felonious  assault;  the  doctrine  being  founded  on  the  idea  that  a 
man  should  flee  rather  than  take  the  life  of  another. 

5.  Carriers;  Passengers;  Assault  hy  Conductor;  Instructions. — 
Where  the  action  was  for  injury  to  a  passenger  from  assault  by  a 
street  car  conductor,  charges  that  if  plaintiff  was  between  the  gates 
of  the  car  when  he  was  struck  by  the  conductor,  he  was  still  a  pas- 
senger, and  the  relationship  of  carrier  and  passenger  had  not 
ceased,  and  that  the  relationship  of  carrier  and  passenger  coutinued 
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to  exist  until  plaintiff  passed  from  the  gates  of  the  car,  were  mis- 
leading, and  their  refusal  proper. 

(McClellan,  J.,  dissents  in  part.) 

Appeal  from  Birmingham  City  Court.  • 

Heard  before  Hon.  Charlbs  W.  Ferguson. 

Action  by  Lee  Beyer  against  the  Birmingham  Rail- 
way, Light  &  Power  Company  for  damages  for  assault 
and  battery.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

The  complaint  is  based  on  the  fact  that  plaintiff  was 
a  passenger,  and  that  while  a  passenger  the  conductor, 
agent  of  defendant,  while  in  the  exercise  or  duty  of  his 
employment,  struck  plaintiff  with  a  pistol  or  other 
heavy  instrument,  inflicting  the  injuries  complained  of. 

The  following  are  the  pleas  referred  to:  (2)  "For  fur- 
ther plea  in  answer  to  each  count  of  the  complaint  sep- 
arately and  severally,  defendant  says  that,  on  the  occa- 
sion complained  of  by  plaintiff,  plaintiflf  and  defendant's 
said  conductor  were  engaged  in  a  difficulty ;  that  defend- 
ant's said  conductor  was  without  fault  in  bringing  on 
the  difficulty ;  and  that,  acting  on  and  under  a  bona  fide 
belief  that  he  was  in  danger  of  serious  bodily  harm  from 
plaintiff,  defendant's  said  conductor  attempted  to  repel 
or  prevent  an  attack  on  him  then  being  made  by  plain- 
tiff, using  no  more  force  than  was  reasonably  necessary 
therefor,  and,  unless  this  was  wrong,  defendant  says  that 
it  is  not  guilty  of  the  wrongs  and  grievances  alleged." 
(3)  "To  each  count  severally  and  separately  defendant 
says  that,  on  the  occasion  complained  of  therein  by 
plaintiff,  plaintiff  and  its  said  conductor  on  the  car  were 
engaged  in  a  difficulty;  that  said  conductor  was  free 
from  fault  in  bringing  on  said  difficulty ;  that  said  con- 
ductor was  in  danger  of  serious  bodily  harm  from  plain- 
tiff, and  thereupon  said  conductor  attempted  to  repel 
plaintiffs  attack,  using  no  more  force  than  was  reason- 
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ably  necessary  therefor,  and,  unless  this  was  wrong,  de- 
fendant is  not  guilty  of  the  wrongs  complained  of." 

The  following  charges  were  refused  to  defendant:  (A) 
"Gentlemen  of  the  jury,  I  charge  you  that  if  plaintiff 
was  between  the  gates  of  the  car  when  he  was  struck  by 
the  agent  of  defendant,  if  he  was  struck  by  him,  he  was 
yet  a  passenger,  and  the  relationship  of  carrier  and  pas- 
senger had  not  ceased."  (B)  "I  charge  you  that  the  re- 
lation of  carrier  and  passenger  existed  between  plain- 
tiff and  defendant  until  plaintiff  passed  from  the  gates 
of  the  car." 

Arthur  L.  Brown,  for  appellant.  The  court  erred  in 
overruling  demurrers  to  pleas  2  and  3. — Continental  Co, 
V.  Parker,  39  South.  204 ;  Wes.  Ry.  of  Ala.  v.  Hart,  160 
Ala.  599.  The  court  erred  in  refusing  to  give  charges 
A  and  B  requested  by  defendant. — A.  C.  G.  d  A,  R.  R. 
Co.  V.  Sampley,  169  Ala,  372 ;  So.  Ry.  v.  Nelson,  148  Ala. 
88 ;  Melton  v.  B.  R.  L.  d  P.  Co.,  153  Ala.  95 ;  Montgomery 
St.  Ry.  V.  Mason,  133  Ala.  508.  The  duty  was  on  the 
defendant  to  carry  plaintiff  safely  and  to  protect  him 
from  insult  or  personal  violence. — Baird  v.  Bir.  R.  d  E. 
Co.,  130  Ala.  334 ;  Culberson  v.  Empire  C.  Co.,  156  Ala. 
41 ;  A.  C.  O.  d  A.  V.  Sampley,  supra. 

Tillman,  Bradley  &  Morrow,  and  L.  C.  Lbadbbatbr, 
for  appellee.  There  is  no  error  in  the  record  and  the 
cause  should  be  affirmed  on  the  authority  of  B.  R.  d  E. 
Co.  V.  Baird,  130  Ala.  334.  The  court  properly  over- 
ruled motion  for  new  trial. — Cobb  v.  Malone,  92  Ala. 
630. 

SOMERVILLE,  J. — Pleas  2  and  3  assert  that  plain- 
tiff and  defendant's  servant  were  engaged  in  a  difficulty, 
as  to  which  said  servant  was  without  fault,  and  that  the 
latter  attempted  to  repel  or  prevent  an  attack  on  him. 
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using  no  more  force  than  was  reasonably  necessary.  We 
think  these  pleas  state  the  essential  elements  of  self- 
defense,  and  were  therefore  not  subject  to  the  demurrrs 
interposed. 

Where  the  proof  is  that  the  alleged  self-defender  was 
not  in  fact  being  assaulted,  it  is,  of  course,  necessary  for 
him  to  show  that  he  had  reasonable  grounds  for  appre- 
hending a  present  assault,  and  his  honest  belief  therein. 
Under  the  pleadings  here  exhibited,  that  question  waa 
one  of  evidence  merely. 

The  peculiar  doctrines  of  the  criminal  law  with  re- 
spect to  the  maintenance  of  a  plea  of  self-defense  in  cases 
of  homicide  or  assault  with  intent  to  kill  are  not  ap- 
plicable to  nonfelonious  assaults,  but  are  founded  upon 
the  humanitarian  idea  that,  "when  it  comes  to  a  ques- 
tion whether  one  man  shall  flee  or  another  man  shall 
live,  the  law  decides  that  the  former  shall  flee  rather 
than  the  latter  shall  die.''— Eiland  v.  State,  52  Ala.  322, 
332;  Sullivan  v.  State,  102  Ala.  135,  143,  15  South.  264, 
48  Am.  St.  Rep.  22;  Stohall  v.  State,  116  Ala.  454,  460, 
23  South.  162;  Pieraon  v.  State,  12  Ala.  149. 

The  imminence  or  apprehension  of  "serious  bodily 
harm"  about  to  be  inflicted  is  an  indispensable  element 
of  defense  to  him  who  would  excuse  a  homicide,  or  an  at- 
tempt to  commit  one.  This  is  so  because,  as^  matter  of 
law,  the  killing  of  an  assailant,  without  such  peril,  is  ex- 
cessive self-defense,  and  is  such  an  abuse  of  the  right  as 
to  prevent  its  valid  assertion.  For  the  purposes  of  self- 
defense  which  stops  short  of  killing  or  attempting  to 
kill,  there  is  no  duty  to  retreat,  and  no  need  for  the  ap- 
prehension of  serious  bodily  harm ;  and  it  is  for  the  jury 
to  determine  in  each  case  whether  the  defendant's  coun- 
ter assault  was  protective  and  justifiable,  or  retaliatory 
and  unlawful.— B.  R.  &  E.  Co.  v.  Baird,  130  Ala.  334, 
352,  30  South.  456,  54  L.  R.  A.  752,  89  Am.  St.  Rep  43. 
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Charges  A  and  B  were,  under  the  evidence,  well  cal- 
culated to  mislead  the  jury,  if,  indeed,  they  did  not  ac- 
tually invade  their  province.  There  was  no  error  in 
their  refusal. 

The  judgment  will  be  affirmed. 

Affirmed. 

Andbeson,  C.  J.,  and  Mayfibld^  Satbb^  db  Gbaffbn- 
RiBD,  and  Gardnbb^  JJ.,  concur. 

McClbllan,  J.,  holds  that  the  pleas  were  subject  to 
the  demurrers,  and  he  dissents  on  that  proposition. 


Southern  Railway  Co«  v.  Haynes. 

Injury  to  Passenger. 

(Decided  May  21,  1914.     65  South,  339.) 

1.  Carriers;  Passengers;  Assault  On;  Pleading. — ^Where  the  com- 
plaint alleged  an  assault  and  battery  committed  on  plaintiff,  a  pas- 
senger, by  a  third  party,  while  plaintiff  was  in  defendant's  depot, 
and  that  defendant's  agent  in  charge  of  the  depot  had  knowledge  of 
the  impending  assault,  and  was  informed  that  the  assault  was  im- 
pending, and  that  it  was  necessary  to  intervene  to  protect  plaintiff, 
and  failed  and  refused  to  do  so,  it  stated  sufficient  facts  to  show  a 
duty  to  protect  plaintiff  from  the  assault,  and  a  breach  of  that  duty, 
and  was  not  ^defective  for  failure  to  show  that  the  agent  had  knowl- 
edge of  the  intended  assault  in  time  to  have  prevented  it. 

2.  Same;  Evidence. — Where  the  action  was  for  an  assault  on  a  pas- 
senger committed  by  a  third  party  in  defendant's  depot,  evidence 
that  plaintiff  did  not  continue  his  trip  for  which  he  had  purchased 
a  ticket,  was  not  erroneously  admitted. 

3.  Same. — It  was  not  error  to  refuse  to  allow  defendant  to  show 
that  its  agent  knew  nothing  at  all  of  any  ill  feeling  between  plaintiif 
and  the  assaulting  third  person. 

4.  Same;  Competency ;  Mode. — ^Where  the  negligence  charged 
against  defendant  was  that  Its  agent  knew  of  the  Impending  assault 
and  failed  and  refused  to  intervene  to  protect  plaintiff,  it  was  error 
to  permit  the  assaulting  party  to  testify  as  to  his  motive  or  reason 
for  the  assault,  the  tendency  of  which  was  to  show  that  plaintiff 
has  reported  him  for  a  violation  of  the  liquor  laws;  such  party  not 
being  sued,  and  defendant  not  being  responsible  for  hte  secret  motives. 


Digiti 


zed  by  Google 


186-1  OF  ALABAMA.  61 

[Southern  Railway  Co.  v.  Haynes.] 

5.  Same. — Such  evidence  was  also  objectionable  as  being  the  secret 
or  uucommunicated  motive  or  intention  of  the  witness  and  a  mere 
conclusion. 

6.  Evidence;  Opinion. — It  was  not  proper  to  permit  a  witness  to 
give  his  opinion  that  there  was  not  sufficient  time  for  the  agent  to 
interfere  after  the  third  party  commenced  the  assault  on  plaintiff  and 
before  he  struck  him;  the  witness  should  have  been  permitted  to 
state  the  facts  and  let  the  Jury  draw  the  conclusion. 

Appeal  from  Calhoun  Circuit  Court. 

Heard  before  Hon.  Hugh  D.  Merrill. 

Action  by  T.  A.  Haynes  against  the  Southern  Railway 
Company  for  damages  for  an  assault  committed  upon 
him  by  a  third  party  while  in  the  depot  of  defendant 
company.  Judgment  for  plaintiff  and  defendant  <ip- 
peals.    Reversed  and  remanded. 

Knox^  Ackbr^  Dixon  &  Sterne,  for  appellant.  The 
evidence  showed  that  defendant's  agent  could  not  have 
prevented  the  assault,  and  defendant  was  entitled  to 
the  aflBrmative  charge. — So,  Ry.  v,  Hanhy^  62  South. 
871;  N.  C.  &  St.  L.  v.  Crosby,  62  South.  889;  Batton  v. 
8,dN.A.  Ry.,  77  Ala.  590.  The  defendant  was  entitled 
to  the  aflBirmative  charge  on  the  ground  also  that  it  was 
not  shown  that  plaintiff  was  a  passenger  at  the  time  of 
the  assault. — Andrews  v.  N.  B.  Ry.  Co.,  38  South.  773 ; 
9  A.  &  E.  Ann.  cases  1096.  On  the  authorities  first  cited 
the  demurrers  to  the  complaint  should  have  been  sus- 
tained because  it  was  not  shown  that  defendant's  agent 
had  an  opportunity  to  prevent  the  assault.  The  com- 
plaint did  not  show  the  relation  of  passenger  and  car- 
rier.— N.  Bir.  Ry.  Co.  v.  Liddicoat,  99  Ala.  545 ;  Itanley 
V.  Schaeffer,  59  South.  386.  The  court  erred  in  permit- 
ting plaintiflf  to  show  that  he  did  not  continue  his  trip 
that  night.— Pope  v.  State,  166  Ala.  33 ;  Smith  v.  State, 
62  South.  571;  Polnitz  v.  State,  1  Ala.  App.  121.  The 
court  erred  in  permitting  plaintiff  to  make  proof  of  the 
reason  for  the  assault. — Marsh  v.  Frick,  1  Ala.  App. 
655 ;  Weaver  v.  State,  1  Ala.  App.  48. 
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Ross  Blackmon^  and  Merrill  &  Walker^  for  appel- 
lee. Plaintifif  was  a  passenger  and  entitled  to  protection 
as  such. — N.  Bin  Ry.  v,  Luldicoat,  99  Ala.  545;  A.  C.  O, 
d  A.  Ry.  V,  Bates,  149  Ala.  487;  6  Cyc.  536;  66  L.  R.  A. 
508.  Being  a  passenger  defendant  owed  him  the  duty 
of  protection  against  assault. — N.  C,  d  iit,  L.  v,  Crosby, 
62  South.  892;  6  Cyc.  604;  Culberson  v.  Empire  C.  Co., 
156  Ala.  417.  From  these  authorities  it  results  that  no 
error  was  comitted  in  overruling,  demurrers  to  the  com- 
plaint, nor  in  refusing  to  give  the  afllrmative  charge,  or 
in  the  admission  or  rejection  of  evidence. 

MAYFIELD,  J. — This  is  an  action  by  a  passenger 
against  a  carrier  to  recover  damages  for  an  assault  and 
battery  committed  by  a  third  party  while  plaintifif  was 
in  defendant's  depot  or  waiting  room.  The  actionable 
negligence  or  breach  of  duty  relied  upon  to  charge  the 
carrier  with  liability  is  as  follows : 

"That  one  Hall,  servant  and  agent  of  the  defendant  in 
charge  of  said  depot,  had  knowledge  of  the  danger  that 
was  impending  to  plaintiff,  and  was  informed  that  said 
assault  was  impending,  or  had  knowledge  that  it  was 
necessary  to  intervene  in  order  to  protect  this  plaintiff, 
and  said  servant  or  agent  knowingly  failed  or  refused  to 
discharge  the  duty  devolving  upon  him  of  interfering  or 
intervening  in  order  to  protect  the  plaintiff,  and  such 
negligence  on  the  part  of  such  servant  or  agent  of  the 
defendant  resulted  in  the  injury  to  the  plaintiff  herein 
above  set  forth." 

It  is  first  insisted  by  appellant  (defendant  below) 
that  the  complaint  was  defective  in  not  stating  sufficient 
facts  to  show  a  duty  to  protect  plaintiff  from  the  assault 
and  a  breach  of  that  duty.  One  notable  insistence  is 
that  there  is  a  total  lack  of  allegation  that  the  agent  of 
the  defendant  had  knowledge  or  notice  of  the  intended 
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assault  in  time  to  have  prevented  it.  This  element  of 
liability  is  not  alleged  in  words,  but  is  alleged  in  ef- 
fect or  substance. 

The  complaint,  or  counts  A  and  3  on  which  the  case 
was  tried,  were  practically  copied  from  counts  held 
good  by  this  court  in  the  case  of  Culberson  v.  Empire 
Coal  Company,  156  Ala.  417,  47  South.  237.  It  is  in- 
sisted by  appellant  that  the  above  case  was,  in  effect, 
though  not  expressly,  overruled  by  the  later  case  of 
Southern  Railvxiy  Co.  v.  Hanby  183  Ala.  225,  62  South. 
871.  We  do  not  think  the  two  cases  are  in  conflict.  The 
allegations  in  the  two  complaints  were  not  at  all  similar. 
In  Ilanhy's  Case  there  was  no  allegation  similar  to  the 
one  in  this  case,  that  the — 

"agent  in  charge  of  the  depot  had  knowledge  of  the  dan- 
ger that  was  impending  to  plaintiff,  and  was  informed 
that  said  assault  was  impending.'^ 

This  is  a  material  allegation,  and  helped  to  supply  the 
defect  pointed  out  in  the  Hanby  Case,  stipra.  The  in- 
sistence of  counsel  for  appellant  as  to  the  defect  in  the 
counts  in  this  case  is  well  answered  in  the  Culberson 
Case,  supra.  • 

There  was  no  error  in  allowing  the  plaintiff  to  show 
that  he  did  not  continue  his  trip  for  which  he  had  pur- 
chased his  ticket  on  the  night  of  the  assault.  This  evi- 
dence was  clearly  relevant. 

There  was  no  error  in  declining  to  allow  the  witness 
Stewart  to  give  his  opinion  that  there  was  not  sufficient 
time  for  the  agent  to  interfere  after  Brown  addressed 
plaintiff,  and  before  he  struck  him.  The  witness  should 
have  stated  the  facts,  and  let  the  jury  draw  the  con- 
clusion. 

There  was  no  error  in  refusing  to  allow  the  defendant 
to  prove  by  the  witness  Brown  that  the  defendant's 
agent.  Hall,  knew  nothing  of  any  ill  feeling    between 
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plaintiff  and  Brown.  It  has  been  repeatedly  ruled  by 
this  court  that  one  person  cannot  testify  as  to  the  cog- 
novit of  another  person. — L,  &  N.  R.  R.  Co,  v.  Perkins, 
165  Ala.  471,  51  South.  870,  21  Ann.  Cas.  1073. 

It  was  error,  however,  to  require  the  witness  Brown, 
over  the  objection  of  the  defendant,  to  state  to  the  jury, 
his  conclusion  as  to  the  motive,  cause,  or  reason  for  his 
assaulting  plaintiff.  The  witness,  although  the  sole 
party  who  committed  the  assault  and,  so  far  as  this  rec- 
ord shows,  committed  it  without  justifiable  cause  or  ex- 
cuse, was  not  sued  in  this  action,  was  not  a  party  to  the 
suit,  and  was  not  the  agent  or  servant  of  the  defendant  * 
railroad  company,  the  sole  party  defendant.  The  de- 
fendant was  not  at  all  responsible  or  liable  for  his  secret 
motives  in  assaulting  the  plaintiff.  The  sole  fault  alleg- 
ed against  the  defendant  was  that  its  agent,  Hall,  had 
knowledge  or  notice  of  the  impending  assault,  and  with 
such  knowledge  or  notice  failed  or  refused  to  discharge 
the  duty  devolving  upon  him  of  interfering  or  interven- 
ing in  order  to  protect  the  plaintiff.  This  evidence  had 
no  tendency  to  prove  this  material  issue  or  any  other 
fact  for  \i4iich  the  defendant  could  be  made  liable.  The 
evident  object  of  the  plaintiff's  cross-examination  of  this 
witness  was  to  show  that  the  witness  assaulted  plain- 
tiff because  plaintiff  had  reported  him  for  a  violation  of 
the  prohibition  laws.  It  was  not  shown  or  attempted  to 
be  shown  that  the  defendant  or  its  agent,  at  the  time  of 
the  assault,  knew  of  the  witness'  motive  or  intention  to 
assault  the  plaintiff,  or  knew  that  plaintiff  had  reported 
the  witness  for  violation  of  the  prohibition  law.  The 
natural  tendency  of  this  evidence  was  to  bias  and  prej- 
udice the  jury  against  the  defendant  and  in  favor  of  the 
plaintiff.  Its  tendency  was  to  show  that  the  plaintiff 
was  a  law-abiding  man,  and  that  Brown  was  a  lawless 
man,  and  assaulted  the  plaintiff  because  the  plaintiff 


Digiti 


zed  by  Google 


186.]  OF  ALABAMA.  65 

[Louisville  &  NashvUle  R.  R.  Ck).  v.  Miller.] 

was  trying  to  enforce  the  law.  If  Brown  had  been  the 
party  sued^  this  fact  would  have  been  competent  and 
admissible;  but  it  was  not  so  as  against  a  third  party, 
a  stranger  to  both  parties,  and  one  who  had  no  knowl- 
edge or  notice  of  such  fact. 

The  question  was  also  objectionable  because  it  called 
for  the  secret  and  uncommunicated  motive  or  intention 
of  the  witness,  and  for  a  mere  conclusion  of  the  witness, 
which,  under  our  decisions,  is  not  admissible.  There 
are  some  exceptions  to  this  rule ;  but  this  case  does  not 
come  within  any  one  of  them. 

As  the  cause  must  be  reversed  on  account  of  the  er- 
rors pointed  out,  it  is  unnecessary  to  pass  upon  other 
questions. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Sombrvillb  and  Gardner,  JJ., 
concur. 


Louisville  &  Nashville  R.  R.  Co«  i;.  Miller. 

Injury  to  Passenger. 

(Decided  May  14,  1914.    65  South.  160.) 

Carriers;  Passengers;  Injury;  Negligence, — ^Where  a  train 
stopped  long  enough  at  a  station  to  permit  a  passenger  to  get  his  over- 
coat and  grip  and  walk  down  on  the  bottom  step,  wlien  the  train  was 
snddenlj'  started,  throwing  him  to  the  ground,  an  inference  of  the 
carrier's  negligence  In  operating  the  train  was  afforded  the  Jury 
authorizing  them  to  base  thereon  a  verdict  for  plaintiff  for  the  car- 
rier's negligence,  under  count  4. 

(Mayfield  and  Sayre,  JJ.,  dissent.) 

Appeal  from  Blount  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 

6— IW 
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Action  by  W.  S.  Miller  against  the  Louisville  &  Nash- 
ville Railroad  Company.  From  a  judgment  for  plaintiflf, 
defendant  appeals.    Affirmed. 

The  first  count,  after  stating  the  relationship  existing 
between  plaintiflf  and  defendant,  plaintiflPs  destination 
as  Pana  on  said  line  of  railway,  and  that  plaintiflf  at- 
tempted to  alight  at  his  point  of  destination,  alleged 
that  he  was  injured  by  the  instant  starting  of  the  train, 
or  by  a  sudden  jerk  of  the  train  when  starting  oflf.  The 
fourth  count  was  based  on  the  negligent  operation  of 
the  train,  and  the  negligent  conduct  of  the  business. 
The  testimony  for  plaintiflf  tended  to  show  that  plain- 
tiflf took  passage  on  a  passenger  train  on  said  line  of 
railroad  from  Attalla  to  Pana,  and  when  the  train  reach- 
ed Pana,  and  stopped  for  passengers  to  alight,  plain- 
tiflf was  in  the  act  of  alighting,  and  just  as  he  went  on 
the  bottom  step,  standing  on  his  right  foot  with  his  left 
foot  going  to  the  ground,  they  started  the  train  very 
suddenly,  pitching  him  some  six  or  eight  feet,  striking 
his  head  and  shoulders  on  the  ground;  that  the  train 
stopped  long  enough  for  him  to  get  his  overcoat  and 
grip  and  walk  out  of  the  smoker  and  get  down  on  the 
bottom  step,  when  the  rain  was  suddenly  started.  The 
other  witnesses  for  plaintiflf  testified  to  substantially 
the  same  state  of  facts.  The  charge  referred  to  is  as 
follows :  "Unless  the  jury  believe  from  all  the  evidence 
in  this  case  that  plaintiflf's  injuries  were  caused  by  the 
sudden  or  violent  starting  of  defendant's  train  upon 
which  plaintiflf  was  a  passenger  while  plaintiflf  was  at- 
tempting to  alight  from  or  get  oflf  the  train,  you  must 
find  for  defendant  under  the  first  and  fourth  counts  of 
the  complaint." 

Ward  &  Weaver^  for  appellant.  There  were  two  dis- 
tinct propositions  as  to  the  cause  of  the  accident,  with 
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the  great  weight  of  authority  pointing  to  the  fact  that 
the  stop  was  sufficiently  long  to  permit  plaintiff  to 
alight,  but  that  he  did  not  attempt  to  do  so  until  the 
train  was  put  in  motion,  and  it  follows  that  the  court 
erred  in  refusing  the  charges  requested  and  in  overrul- 
ing defendant's  motion  for  a  new  trial. — B.  K  L.  d  P. 
Co.  V.  Ovy€n8,  33  South.  8;  B.  R.  d  E,  Co.  v.  Clay,  19 
South.  309;  K.  C.  M.  d  B.  v.  Weeks,  34  South.  16;  So, 
Ry,  V.  Hill,  39  South.  987;  So.  Ry.  v,  Morgan,  54  South. 
626. 

Russell  &  Johnson^  and  John  A.  Lusk  &  Son^  for 
appellee.  There  was  no  error  in  refusing  the  charges 
requested. — M,  d  O.  v.  George,  94  Ala.  201  \  L.  d  N.  v. 
Sandlifh,  125  Ala.  585 ;  A.  (?.  8.  v.  Bonner,  39  South.  619 ; 
Bessemer  L.  Co,  v.  Tillman,  139  Ala.  462.  The  verdict 
was  not  excessive  and  the  court  will  not  disturb  the 
judgment.— LT.  S,  C,  I.  P.  d  F.  Co.  v.  Granger,  172  Ala. 
546 ;  Killian  v.  Killian,  169  Ala.  500. 

ANDERSON,  C.  J.— We  are  of  the  opinion  that  this 
case  should  be  affirmed.  We  think  that  the  evidence  af- 
forded an  inference  for  the  jury  that  the  defendant  was 
guilty  of  negligence,  whether  the  train  was  started  sud- 
denly or  violently  or  not  as  hypothesized  in  the  defend- 
ant's refused  charge,  and  for  which  plaintiff  could  re- 
cover under  the  fourth  count. 

We  also  think  that  the  verdict  was  not  so  palpably 
contrary  to  the  overwhelming  weight  of  the  evidence  as 
to  justify  the  reversal  of  the  trial  court  for  declining  to 
grant  the  motion  for  a  new  trial. — Cohh  v,  Malone,  92 
Ala.  630,  9  South.  738. 

Affirmed. 

McClbllan^  Sombbville^  db  Qrapfbnbibd^  and  Gard- 
ner, JJ.,  concur.    Mayfibld  and  Sayrb,  JJ.,  dissent. 
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SAYRE,  J. —  (dissenting). — The  charge  requested  by 
defendant  and  made  the  subject  of  the  first  assignment 
of  error  should  have  been  given.  The  complaint  on 
which  the  case  was  submitted  to  the  jury  contained  but 
two  counts,  viz.,  those  numbered  1  and  4.  Count  1  stat- 
ed a  case  substantially  according  to  the  hypothesis  of 
the  charge.  Count  4  alleged  in  the  most  general  terms 
negligencce  in  the  conduct  of  defendant's  business ;  but 
it  is  not  denied,  is  in  fact  virtually  conceded  in  appel- 
lee's brief,  that  plaintiff  relied  on  the  testimony  tending 
to  establish  the  case  hypothesized  in  the  charge.  There 
was  therefore  but  one  question  to  be  decided  by  the  jury, 
and  that  was  whether  plaintiff  had  made  out  a  case  ac- 
cording to  the  hypothesis  of  the  charge.  If  plaintiff  did 
not  make  out  such  a  case,  defendant  was  entitled  to  a 
verdict,  and  this,  nothing  more,  was  the  assertion  of  the 
charge. 

Appellee  indeed  recognizes  that  his  case  is  in  the  pos- 
ture indicated,  acknowledges,  by  passing  the  matter  sub 
silentio,  that  a  statement  by  the  court  to  the  jury  of  the 
substantial  proposition  of  the  charge  was  due  to  de- 
fendant, but  seeks  to  excuse  the  court's  refusal  to  give 
it  on  two  grounds :  ( 1 )  The  charge  was  bad  in  form ; 
(2)  the  charge  was  not  requested  before  the  jury  re- 
tired.    Neither  proposition  can  he  sustained. 

Appellee  cites  a  number  of  cases  in  which  it  was  held 
that  a  charge  predicating  a  verdict  for  defendant  on 
particular  counts  is  bad  in  form,  inapt,  confusing, 
where  there  are  other  counts  upon  which  plaintiff  might 
recover  under  the  evidence. — Kress  v.  Laiorende,  158 
Ala.  652,  47  South.  574,  and  cases  there  cited.  Those 
adjudications  are  not  in  point.  Here  counts  1  and  4 
constituted  the  entire  complaint  as  it  was  at  the  time 
of  its  submission  to  the  jury.  Construed  in  connection 
with  the  evidence,  these  counts  stated  the  same  case. 
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The  substantive  proposition  of  the  charge  was  correct, 
the  charge  in  form  was  free  of  confusing  tendencies, 
and  there  was  reversible  error  in  its  refusal. 

Appellee  argues  that  the  bill  of  exceptions  fails  to 
show  that  the  charge  under  review  was  requested  and 
refused  pending  the  trial  and  before  the  jury  retired. 
The  bill  recites  a  request  in  writing  for  the  charge  at  is- 
sue, its  refusal,  and  that  defendant  duly  excepted.  Bills 
of  exception  are  construed  most  strongly  against  the  ex- 
ceptor, and  in  some  cases  it  has  been  said  that  it  must 
affirmatively  appear  that  charges  under  review  were  re- 
quested before  the  jury  retired.  But  we  apprehend  that 
a  court  seeking  to  review  cases  and  give  judgment  ac- 
cording to  the  substantial  rights  of  the  parties  will  not 
resort  to  a  narrow,  technical,  and  strained  construction 
of  the  record  in  order  to  affirm  or  reverse.  Without  im- 
pugning the  authority  of  those  cases  upon  which  appel- 
lee relies,  we  are  of  the  opinion  that  the  bill  of  excep- 
tions in  this  case,  fairly  construed,  means  that  defend- 
ant requested  its  charge  and  excepted  to  its  refusal  in 
the  proper  manner  and  at  the  proper  time,  that  is,  duly 
— as  the  bill  affirms — otherwise  the  bill  in  its  shape 
would  not  have  been  signed  by  the  presiding  judge. 

I  will  not  go  into  the  facts  of  the  case  further  than 
to  say  that  on  his  own  testimony  plaintiff  showed  hard- 
ly more  than  the  glimmer  of  a  case,  and  that  the  defense 
was  abundantly  sustained  by  witnesses  offered  by  the 
plaintiff  as  well  as  by  those  who  testified  on  behalf  of 
the  defendant.  The  record,  in  my  judgment,  shows  a 
meritorious  case  for  reversal.  In  this  view  Maypibld^ 
J.,  concurs. 
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Birminghain  Ry.  L.  &  P.  Co.  v.  Scisson. 

Injury  to  Passenger. 

(Decided  April  2,  1914.    65  South.  332.) 

1.  Can-iers;  Passengers;  Injury;  Complaint. — ^The  complaint  exam- 
ined and  each  count  held  to  sufficiently  state  a  cause  of  action  by  a 
passenger  against  a  carrier  for  a  failure  to  carry  In  accordance  with 
the  contract 

2.  Same;  Instructions, — ^As  trial  courts  cannot  be  required  to  charge 
that  there  is  or  is  not  evidence  of  a  particular  kind,  or  evidence  of  a 
given  fact,  the  court  will  not  be  put  In  error  for  refusing  to  charge 
that  there  was  no  proof  of  any  wanton,  willful  or  intentional  miscon- 
duct in  this  case. 

3.  Charge  of  Court;  Directing  Verdict, — Where  there  is  ample  evi- 
dence to  support  a  verdict  and  Judgment  for  plaintiff  under  the  com- 
plaint, if  believed  by  the  jury,  the  court  cannot  direct  a  verdict  for 
defendant 

Appeal  from  Birmingham  City  Court. 

Heard  befo^  Hon.  John  H.  Millbr. 

Action  by  Lena  E.  Scisson  against  the  Birmingham 
Railway,  Light  &  Power  Company  for  damages  suffer- 
ed while  a  passenger.  Judgment  for  plaintiff  and  de- 
fendant appeals.    Affirmed. 

The  first  count  alleges  the  relationship  of  passenger 
and  carrier,  and  the  payment  by  plaintiff  of  her  fare 
from  Fourth  avenue  and  Nineteenth  street  to  East  Lake, 
and  that  defendant  negligently  failed  to  carry  plaintiff 
a  great  part  of  the  way,  wherefore  she  suffered  injuries 
and  damages.  The  second  count  alleges  the  same  rela- 
tion, and  that  defendant  was  operating  several  lines  by 
different  routes  which  crossed  each  other  in  a  part  of 
Birmingham,  known  as  Woodlawn,  one  of  said  lines 
going  to  East  Lake,  and  the  other  going  to  Gate  City; 
that  plaintiff  was  in  the  business  portion  of  Birming- 
ham, and,  desiring  to  go  to  East  Lake,  boarded  a  Gate 
City  car,  paid  her  fare  to  defendant's  conductor,  and  re- 


Digiti 


zed  by  Google    • 


18«]  OP  ALABAMA.  71 

[Birmingham  Ry.  L.  &  P.  Co.  v.  Sdeson.] 

quested  at  the  same  time  a  transfer  to  East  Lake^  the 
conductor  agreeing  thereto,  but  when  plaintiff  reached 
the  crossing  point  and  transfer  point,  and  after  she  had 
paid  her  fare,  defendant's  conductor  refused  to  issue  her 
a  transfer  or  check  or  other  evidence,  and  that  plain- 
tiff had  no  more  money  with  her,  and  was  compelled  to 
walk  to  her  destination,  about  13  blocks,  carrying  a 
two  year  old  child,  wherefore  her  injuries. 

Charge  6  is :  No  verdict  by  way  of  punishment  can  be 
returned  against  defendant  in  this  case.  (7)  No  proof 
of  any  wanton,  willful,  or  intentional  misconduct. 

Tillman^  Bsadlbt  &  Morrow^  and  T.  A.  McFar- 
LAND,  for  appellant.  The  court  erred  in  overruling  de- 
fendant's demurrers  to  each  count  of  the  complaint. — 
Kelly  V.  N.  Y.  C.  R.  Co.,  84  N.  E.  569;  77  Pac.  495;  96 
Pac.  520;  25  Am.  Rep.  250.  On  these  authorities,  the 
court  was  in  error  in  refusing  the  charges  requested. 

Harsh^  Bbddow  &  FiTTS^  for  appellee.  There  was  no 
error  in  overruling  demurrers  to  the  first  count. — ^32 
Atl.  685 ;  66  Atl.  60.  The  second  count  is  also  good. — 
74  O.  St  225;  103  Minn.  362;  122  Am.  St  Rep.  631;  So. 
Ry.  V.  Nowlin,  156  Ala.  222;  40  Am.  St  Rep.  308;  Mont. 
T.  Co.  V.  Fitzpatrick,  149  Ala.  511.  On  these  authori- 
ties, it  must  be  held  there  was  no  error  in  the  charges 
refused. 

MAYFIELD,  J. — There  was  no  error  in  overruling 
the  demurrer  to  each  count  of  the  complaint.  Each 
count  stated  a  cause  of  action  by  a  passenger  against 
the  carrier,  for  a  failure  to  carry  in  accordance  with 
contract. 

There  was  ample  evidence  to  support  a  verdict  and 
judgment  for  plaintiff,  if  believed  by  the  jury.    The  gen- 
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eral  affirmative  charge  for  the  defendant  was  therefore 
properly  refused. 

Trial  courts  cannot  be  required  to  charge  that  there 
is,  or  is  not,  evidence  of  a  particular  character  or  evi- 
dence of  a  given  fact.  For  this  reason  there  was  no  er- 
ror in  refusing  charge  7,  requested  by  the  defendant. 

Charge  6  was  calculated  to  mislead  the  jury,  and  was 
properly  refused. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  trial  court  must  be  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  Sombbvillb  and  Gardner,  JJ., 
concur. 


Whaley  v.  Louisville  &  Nashville  R.  R.  Co. 

Injury  to  One  Assisting  Passenger. 

(Decided  April  23,  1914.     65  South.  140.) 

1.  Carriers;  Passengers ;  Persons  Assisting;  Liability. — ^Where  a 
person  enters  a  train  to  assist  a  passenger  to  board  it,  with  knowledge 
of  the  trainmen,  the  carrier  owes  such  person  the  duty  of  exercising 
ordinary  and  reasonable  care  not  to  injure  him,  including  the  obliga- 
tion to  allow  such  person  a  reasonable  opportunity'  to  safely  alight,  if 
his  intention  to  do  so  is  known  to  the  trainmen. 

2.  Same;  Licensee;  Care  Required. — Where  one  enters  a  train  to 
keep  a  passenger  company  until  the  departure  of  the  train,  such  per- 
son is  at  best  but  a  bare  licensee,  to  whom  the  carrier  owes  only  the 
duty  of  using  due  care  to  avoid  injuring  him  when  the  trainmen  dis- 
cover htm  in  a  place  of  peril. 

3.  Same. — Where  there  was  no  evidence  that  the  flagman  saw  the 
licensee,  or  that,  if  the  flagman  saw  him,  there  was  anything  to  sug- 
gest that  such  person  was  in  danger  of  being  injured,  or  that  the 
flagman  had  time  to  signal  the  engineer  to  stop  the  train,  the  train- 
men were  not  guilty  of  willful  or  wanton  misconduct,  and  the  carrier 
was  not  liable 

4.  Same;  Issue;  Proof  and  Variance. — ^Where  the  complaint  was 
founded  on  the  theory  that  the  person  entered  the  train  to  assist  an 
elderly  person  in  boarding  it,  and  that  such  person  was  injured  while 
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on  the  train  for  that  purpose,  and  the  proof  was  that  the  person 
injured  entered  the  train  solely  to  keep  the  passenger  company  until 
the  departure  of  the  train,  there  was  a  fatal  variance  authorizing 
affirmative  instruction  for  defendant. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Action  by  Mary  E.  Whaley  against  the  Louisville  & 
Nashville  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiflf  appeals.    Affirmed. 

The  complaint  charges  that  plaintiff  was  injured 
while  attempting  to  alight  from  defendant's  passenger 
train  at  Cullman,  by  reason  of  the  negligent  conduct  of 
said  train  by  defendant's  servants.  The  relation  of 
plaintiff  to  defendant  at  the  time  of  the  injury  is  declar- 
ed in  the  first  count  as  follows :  "While  said  passenger 
train  was  standing  on  the  side  track  at  the  regular  stop- 
ping place  in  Cullman,  Ala.,  for  the  purpose  of  receiv- 
ing passengers,  the  plaintiff,  by  and  with  the  consent  of 
the  agent  or  servant  of  the  defendant  whose  duty  it  was 
to  permit  persons  to  enter  said  train,  and  while  acting 
within  the  scope  of  his  employment,  allowed  plaintiff 
to  enter  said  train  with  plaintiff's  aunt,  an  elderly  per- 
son, for  the  purpose  of  a^ssisting  her  on  said  train,  and 
securing  a  seat  for  her,  the  said  aunt  then  being  a  pas- 
senger of  defendant;  and  while  plaintiff  was  on  said 
train,  for  said  purpose,"  etc.  The  second  count  is  iden- 
tical with  the  first,  except  that  it  declares  plaintiff  was 
allowed  to  enter  the  train  for  the  purpose  of  rendering 
assistance  to  plaintiff's  aunt,  with  notice  that  plain- 
tiff was  not  a  pasenger,  and  desired  to  disembark  from 
the  train  before  it  left  the  station.  Plaintiff's  testimony 
is  that  her  aunt  was  assisted  on  the  train  by  herself  and 
the  flagman';  that  she  then  held  a  conversation  with  the 
flagman  as  to  how  long  the  train  would  stand  there; 
that  she  then  informed  him  that  she  would  go  into  the 
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car  and  talk  with  her  aunt,  to  which  he  made  no  objec- 
tion; that  she  then,  about  two  minutes  after  her  aunt 
had  entered  the  car,  went  in  herself  and  saw  her  as  she 
was  taking  her  seat.  PlaintiflPs  aunt  testified  that  she 
went  in  the  train  by  herself,  and  took  her  seat  before 
plaintiff  came  in  a  minute  or  two  later.  From  a  direct- 
ed verdict  for  defendant,  plaintiflF  appeals. 

J.  B.  Brown,  and  A.  A.  Griffith,  for  appellant.  In 
the  outset  we  desire  to  call  the  court's  attention  to  the 
case  of  So.  Ry.  v.  Patterson,  148  Ala.  77,  as  being  ex- 
actly in  point  with  the  present  case.  Under  the  facts 
in  this  case  plaintiff  was  not  a  trespasser  nor  a  bare 
licensee,  but  was  on  the  train  at  the  tacit  invitation  of 
defendant  who  was  under  the  duty  to  exercise  ordinary 
care  and  diligence  to  avoid  injuring  her. — ^59  S.  E.  398; 
59  S.  E.  704;  59  S.  E.  1195;  100  S.  W.  290;  119  Ind. 
542;  99  S.  W.  30;  56  Am.  Rep.  609;  47  Am.  Rep.  596; 
15  L.  R.  A.  434.  Under  the  evidence  the  question  of 
negligence  was  one  for  the  jury,  and  the  court  erred  in 
directing  a  verdict  for  defendant. — B,  R.  L.  d  P.  v,  Gold- 
stein, 61  South.  281 ;  Braion  v.  L.  d  N,,  111  Ala.  275 ; 
L.  d  N.  V.  Goss,  137  Ala.  321 ;  R,  d  D,  R.  R.  Co.  v.  Jones, 
92  Ala.  218;  Pwntaze  v.  West,  61  South.  144;  102  U.  S. 
451;  88  Fed.  197;  6  Cyc.  597. 

George  IT.  Parker,  and  Eyster  &  Eystbr,  for  appel- 
lee. Under  the  testimony,  plaintiflF  was  a  bare  licensee, 
and  the  theory  of  the  complaint  being  opposed  to  the 
testimony,  the  court  properly  directed  a  verdict  for  de- 
fendant—(7.  R.  R.  d  B.  Co.  V.  Letcher,  69  Ala.  106; 
McElvane  v.  C.  of  Ga.,  170  Ala.  529.  In  addition  to  this 
the  pleas  of  contributory  negligence  were  fully  proven, 
which  also  entitled  defendant  to  the  aflftrmative  charge. 
—McDonald  v.  Mont.  St.  Ry.,  110  Ala.  161. 
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80MERVILLE,  J.— The  complaint  is  founded  upon 
the  allegation  that  the  palintiff  entered  the  defendant's 
car  for  the  purpose  of  desisting  an  elderly  woman  who 
was  embarking  as  a  passenger,  and  that  she  was  injured 
while  on  the  car  for  that  purpose.  The  complaint  thus 
charges  a  quasi  relationship  between  plaintiff  and  de- 
fendant, which  devolved  upon  defendant  the  duty  of  ex- 
ercising ordinary  and  reasonable  care  not  to  injure 
plaintiff,  including  the  obligation  to  allow  her  a  reason- 
able opportunity  to  safely  alight,  if  her  intention  to  do 
so  was  known  to  defendant's  trainmen. — Southern  Ry, 
Co.  V.  Patterson,  148  Ala.  77,  41  South.  964, 121  Am.  St 
Hep.  30;  L.  R.,  etc.,  Ry.  Co.  v.  Lamton,  55  Ark  428, 18 
S.  W.  543, 15  L.  R.  A.  434,  29  Am.  St.  Rep.  48,  and  note; 
III.  Cent.  R.  R.  Co.  v.  O'Keefe,  168  111.  115,  48  N.  E. 
294,  39  L.  R.  A.  148,  61  Am.  St.  Rep.  97,  and  note;  Wick- 
ert  V.  Wis.  Cent.  R.  Go.,  142  Wis.  375, 125  N.  W.  943,  20 
Ann.  Cas.  452,  and  note;  The  City  of  SeaUle,  150  Fed. 
Cas.  159,  and  note. 

But  the  Evidence  offered  in  support  of  the  complaint 
shows  clearly  and  conclusively  that  plaintiff  did  not 
enter  defendant's  car  for  the  purpose  of  assisting  her 
aunt,  but  only  for  the  purpose  of  talking  to  her  and 
keeping  her  company  until  the  departure  of  the  train. 
In  such  a  case,  although  a  visitor's  presence  be  suffer- 
ed without  objection,  the  carrier  is  under  no  duty  to 
look  out  for  her  safety.  She  is  a  trespasser,  or  at  best 
a  bare  licensee,  and  the  only  obligation  the  law  imposes 
upon  the  carrier  is  to  use  due  care  to  avoid  injuring  her 
when  its  trainmen  discover  that  she  is  in  a  place  of 
peril.  In  short,  the  carrier's  liability  must  be  ground- 
ed on  willful  or  wanton  injury. — McElvane  v.  C.  of  O. 
Ry.  Co.y  170  Ala.  525,  54  South.  489,  34  L.  R.  A.  (N.  S.) 
715;  Arkansas,  etc.,  R.  Co.  v.  Sain,  90  Ark.  278,  119  S. 
W.  659,  22  L.  R.  A.  (N.  S.)  910 ;  Lawrence  v.  Kaul  T/um- 
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het^  Co.,  171  Ala,  300,  55  South.  Ill,  64  A.  &  E.  R.  R. 
Cas.  141 

It  therefore  appears  that  there  is  a  radical  variance 
between  the  case  counted  on  in  the  complaint  and  the 
evidence  offered  in  support  of  it ;  and,  the  rights  and  ob- 
ligations of  the  parties  being  altogether  different  in  the 
two  cases,  the  variance  must  be  regarded  as  material 
and  fatal,  and  the  trial  court  did  not  err  in  instructing 
the  jury  to  find  for  the  defendant — A.  Q.  8.  R.  R,  Co.  v. 
McWhorter,  156  Ala.  269,  47  South.  84;  B.  R.,  L.  &  P. 
Co.  V.  hide,  177  Ala.  400,  58  South.  990 ;  Maxie  v.  8.-8.  8. 
d  I.  Co.,  181  Ala.  548,  61  South.  269. 

It  may  be  added  that,  even  with  an  apt  complaint,  no 
phase  of  the  evidence  could  have  supplied  the  necessary 
inference  of  willful  or  wanton  misconduct  on  the  part  of 
any  of  defendant's  trainmen  with  respect  to  plaintiflPs 
mishap;  for,  had  the  flagman  seen  plaintiflt  in  the  act 
of  alighting  (and  the  evidence  does  not  support  the 
claim  that  he  did),  there  was  nothing  whatever  to  sug- 
gest to  him  that  she  was  in  danger  of  being  hurt ;  and 
even  had  he  apprehended  danger  to  her,  it  does  not  ap- 
pear that  he  had  time  thereafter  to  signal  the  engineer 
and  stop  the  movement  of  the  train. 

Appellant's  argument  and  citations  of  authority  are 
applicable  to  the  case  made  by  the  complaint,  but  have 
no  bearing  upon  the  case  actualy  made  by  the  evidence. 

Affirmed. 

Anderson^  C.  J.,  and  Maypibld  and  Gardner,  JJ., 
concur. 
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Turner  v.  Davis. 

Statutory  Penalty  for  Cutting  Trees. 
(Decided  April  9,  1914.    64  South.  958.) 

1.  Evidence;  Ancient  Papers;  Acknowledgment. — ^Where  the  paper 
offered  was  more  than  thirty-eight  years  old,  the  absence  of  an 
acknowledgment  did  not  prevent  its  admissibility  as  a  deed  without 
proof  of  execution,  or  a  certified  copy  thereof,  since  the  curative 
statutes  makes  such  a  deed  self-proving. 

2.  Same;  Deeds;  Time  of  Recording, — ^As  section  3374,  Code  1907, 
does  not  require  a  deed  to  be  recorded  within  any  particular  time,  a 
deed  was  not  rendered  Inadmissible  In  evidence  because  not  recorded 
within  a  year  after  its  execution. 

3.  Same;  Certified  Copies. — Where  the  certificate  sufficiently  desig- 
nated each  instrument  as  if  It  had  been  made  separately  to  each, 
the  fact  that  the  certificate  to  copies  of  a  deed  and  power  of  attorney 
offered  in  evidence  was  joint  Instead  of  separate,  would  not  authorize 
the  exclusion  of  such  certificate. 

4.  Hushand  and  Wife;  Conveyance  By;  Separate  Acknowledgment. 
— Where  the  property  conveyed  was  not  homestead  property  a  deed 
by  the  husband  and  wife  was  sufficient  to  convey  the  husband*s  title 
whether  the  wife's  separate  acknowledgment  was  sufficient  or  not. 

5.  Appeal  and  Error;  Harmless  Error;  Evidence. — Since  Acts  1911, 
p.  192,  makes  a  patent  prima  fade  evidence  of  the  sale  of  the  land  and 
of  the  payment  of  the  purchase  money,  any  error  in  admitting  evi- 
dence to  prove  payment  of  the  purchase  money  by  the  holder  of  the 
land  certificate  was  harmless. 

6.  Same;  Instructions. — ^Where  plaintiff  was  entitled  to  the  general 
charge  except  as  to  the  claim  for  the  statutory  penalty  of  $10  a 
tree,  and  the  verdict  was  for  only  $122.54,  and  the  uncontro verted 
evidence  showed  that  there  was  not  less  than  80  trees  cut,  It  is 
apparent  that  the  jury  did  not  find  for  the  plaintiff  on  the  penalty, 
and  hence,  the  giving  of  plaintiffs  special  Instructions  and  the  refusal 
of  such  instructions  to  defendant  was  harmless  error. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne.   ^ 

Action  by  Matthew  L.  Davis  against  Honor  R.  Tur- 
ner. From  a  judgment  for  plaintiff,  defendant  appeals. 
AjDBrmed. 

The  plaintiff  offered  in  evidence  a  certified  copy  of 
patent  from  the  United  Stateg  to  the  state  of  Alabama 
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conveying  the  swamp  and  overflow  land,  and  covering 
the  land  in  question.  Plaintiff  next  offered  certified 
copy  of  patent  from  the  state  of  Alabama  to  the  Mobile 
&  Ohio  Railroad  Company,  which  is  objected  to  on  the 
grounds  stated  in  the  opinion,  also  deed  of  trust  from 
Mobile  &  Ohio  Railroad  to  the  Farmers'  Loan  &  Trust 
Company,  power  of  attorney  from  Farmers'  Loan  & 
Trust  Company,  to  E.  L.  Russell  and  Henry  Tacon, 
and  conveyance  under  the  power  to  Frank  Moore.  The 
deed  of  trust  was  attested  by  A.  L.  Willoughby,  secre- 
tary, and  acknowledged  before  Charles  Nettleton,  com- 
missioner of  deeds  for  the  state  of  Alabama,  certifying 
that  William  H.  Hays,  T.  Haskins  Dupuy,  and  William 
Butler  Duncan,  executed  the  same  on  behalf  of  the  rail- 
road and  the  receivers,  and  that  the  same  was  accepted, 
by  the  trust  company.  The  deed  to  Moore  was  execut- 
ed by  Russell  and  Tacon,  as  attorneys  in  fact  for  the 
Farmers'  Loan  &  Trust  Company.  This  deed  was  ex- 
ecuted February  18,  1892,  acknowledged  on  the  28th  of 
February,  and  filed  for  record  May  16,  1893.  The  certifi- 
cate of  the  probate  judge  was  that  the  within  and  fore- 
going pages  contain  a  full,  true,  and  complete  copy  of 
the  following  instruments:  First,  deed  from  state  of 
Alabama,  to  the  Mobile  &  Ohio  Railroad  Company,  as 
the  same  appears  of  record  in  my  office  in  Swamp  and 
Overflow  Book,  p.  125 ;  second,  deed  of  trust  from  Mo- 
bile &  Ohio  Railroad  Company  to  Farmers'  Loan  & 
Trust  Company,  as  the  same  appears  of  record  in  my 
office  in  Mortgage  Book  18  (N.  S.)  p.  346;  third,  deed 
from  Fanners'  Loan  &  Trust  Company  to  Frank  Moore 
as  the  same  appears  of  record  in  my  office  in  Deed  Book 
70  (N.  S.)  pp.  397,  498;  fourth,  powder  of  attorney  from 
Farmers'  Loan  &  Trust  Company  to  E.  L.  Russell,  and 
Henry  Tacon,  as  the  same  appears  of  record  in  my  of- 
fice in  Miscellaneous  Book  L,  p.  696. 
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Hamilton  &  Thornton^  for  appellant.  The  court 
erred  in  admitting  the  paper  writing  purporting  to  be 
a  patent  of  the  state  of  Alabama  to  the  M.  &  O.  Railway- 
Company  .—Sfo.  Ry,  V.  Cleveland,  53  South.  769;  §  135, 
Constitution  1901.  The  court  erred  in  admitting  the 
trust  deed  to  the  Farmers'  Loan  &  Trust  Co. — Ayers  v. 
Roper,  111  Ala.  651;  79  N.  W.  365;  47  S.  E.  312;  Pa/r- 
her  V.  Boutwell,  119  Ala.  3^7.  The  acknowledgment  to 
the  deed  and  power  of  attorney  was  fatally  defective, 
and  the  court  erred  in  admitting  them. — Parker  v.  Bout- 
well,  supra;  Jackson  v.  Kvrksey,  110  Ala.  547 ;  E,  T,  V, 
d  G.  V.  Davis,  91  Ala.  615.  The  Moore  deed  was  not 
properly  acknowledged,  and  was  improperly  admitted 
in  evidence.— §  4161,  Code  1907 ;  Orr  v,  Blackwell,  93 
Ala.  217.  A  deed  from  Brown  to  Davis  was  improperly 
admitted  as  not  self-proving.— §  992,  Code  1896.  The 
court  erred  in  admitting  the  certified  copies  of  the 
ledger  in  the  state  treasurer's  office. — So.  Ry,  v.  Cleve- 
land, supra.  The  court  should  have  given  charges  2, 
5  and  6  requested  by  appellant. — Glenn  v,  Adams,  129 
Ala.  190 ;  Russell  v.  Irby,  13  Ala.  131.  The  court  erred 
in  refusing  charge  7. — Robinson  v.  Bullock,  66  Ala.  548. 
The  court  erred  in  refusing  charges  A  and  B,  C  and  D. 
— 8o.  Ry.  V.  Cleveland,  supra;  Carpenter  v.  Joiner, 
151  Ala.  454. 

Gregory  L.  &  H.  T.  Smith^  for  appellee.  Several  of 
the  objections  made  by  appellant  would  have  been  un- 
questionably good  under  the  authority  of  So.  Ry.  v. 
Cleveland,  169  Ala.  22,  but  for  the  fact  that  since  such 
decision  was  rendered,  the  Legislature  has  passed  Acts 
1911,  p.  192,  making  documents  of  the  character  prima 
facie  evidence  of  the  sale  and  transfer  of  the  land  de- 
scribed, and  of  the  payment  of  the  purchase  money 
therefor.     The  payment  of  the  purchase  money  being 


Digiti 


zed  by  Google 


80  SUPREME  COURT  [Vol. 

[Turner  v.  Davii.] 

thus  established,  this  particular  sale  was  ratified  and 
confirmed  by  Acts  1878-9,  p.  198,  now  §  882,  Code  1907. 
This  evidence  and  these  statutes  constituted  complete 
evidence  of  the  passage  of  the  title  from  the  state  to  the 
M.  &  O.  R.  Co.— Jordam  v.  McLure  L.  Co.,  170  Ala.  289. 
It  is  equally  clear  that  defendant  has  no  title,  as  he  re- 
lied upon  §  879  of  the  Code,  while  §  882  specially  pro- 
vides that  nothing  shall  be  construed  as  to  authorize 
the  trustees  of  the  insane  asylum  to  interfere  with  or 
disturb  the  sale  made  prior  to  the  confirmatory  act  above 
cited.  An  owner  cannot  maintain  conversion  on  account 
of  the  severing  of  trees  from  the  freehold  against  a  par- 
ty in  adverse  possession  until  the  owner  reclaims  posses- 
sion.— Beaty  v.  Brown,  76  Ala.  267;  Cooper  v.  Watson, 
73  Ala.  252.  But  here  the  owner  had  regained  pos- 
session. The  trust  deed  had  been  recorded  more  than 
thirty  years  at  the  time  it  was  sought  to  be  introduced, 
and  any  of  its  defects  were  healed  by  the  curative  stat- 
utes passed  since  that  time.— §  3382,  Code  1907.  This 
is  equally  applicable  to  the  power  of  attorney  and  the 
other  deeds.  The  deed  from  Moore  to  Brown  was  suffi- 
ciently executed  to  carry  a  dower  interest,  and  the  land 
did  not  constitute  a  homestead,  and  hence,  the  deed  was 
sufficient  to  carry  the  husband's  title. — §§  3818,  and 
4161,  Code  1907;  Shelton  v.  Altman,  82  Ala.  317;  Piatt 
V.  Rowan,  45  South.  32 ;  1  Cyc.  534.  The  restriction  as 
to  the  time  of  recording  has  been  removed. — §  3374, 
Code  1907.  The  certified  copies  were  properly  admitted. 
— Jorda/n  v.  McLure  L.  Co.,  supra. 

ANDERSON,  C.  J. — The  complaint  in  this  cause  con- 
tains a  count  for  the  statutory  penalty  for  cutting  trees 
on  the  land  described  therein  as  well  as  counts  in  tres- 
pass and  trover  for  taking  or  converting  the  trees ;  the 
plaintiff  relying  upon  title  to  the  land  and  constructive 
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possession  as  incident  to  said  title,  there  being  no  ad- 
verse possession  shown  by  the  defendant,  as  the  only 
acts  of  possession  were  those  of  cutting  and  removing 
the  timber,  the  defendant  claiming  that  he  and  not  the 
plaintiff  is  the  owner  of  the  land,  and  was  therefore 
the  owner  of  the  trees. 

The  first,  and  perhaps  the  most  important  question 
in  this  case,  is  the  soundness  of  the  ruling  of  the  trial 
court  in  permitting  the  plaintiff  to  trace  title  to  the 
land  by  certain  certificates  and  patents  to  same  pur- 
porting to  be  signed  by  Robert  B.  Lindsey,  then  Govern- 
or of  Alabama,  by  his  secretary,  Chardavoyne,  and  which 
were  not  executed  by  the  Governor  under  the  seal  of  the 
state.  It  is  practically  conceded,  and,  indeed,  has  been 
held  by  this  court,  that  such  patents  did  not  operate  to 
convey  the  state's  title  to  the  patentee,  and  that  Acts  of 
1878-79,  p.  198,  did  not  cure  the  defect  unless  it  was 
shown  that  the  purchase  money  had  been  paid. — So,  R. 
R.  Co,  V,  Cleveland,  163  Ala.  470,  50  South.  122.  On 
the  other  hand,  it  was  held  in  the  case  of  Jordan  v.  Mo 
Clure  Lumber  Co,,  170  Ala.  289,  54  South.  415,  that  said 
act  of  1879  cured  the  defect,  and  that  the  purchaser  ac- 
quired the  title  to  the  land  when  the  proof  showed  the 
payment  of  the  purchase  money.  The  Legislature,  real- 
izing the  justice  of  the  claims  of  many  citizens  who 
held  lands  under  said  patents,  and  further  realizing  the 
great  difficulty  of  showing  the  payment  of  the  purchase 
money  after  the  lapse  of  approximately  40  years,  passed 
Act  of  1911,  p.  192,  authorizing  the  admission  of  such 
documents  in  evidence  and  making  them  prima  facie 
evidence  of  any  sale  or  transfer  of  said  land  therein 
recited,  and  of  the  payment  of  the  purchase  money  there- 
for. This  act  was  not  passed  before  the  trial  of  the  cases 
supra,  and  was  not  therefore  considered  or  referred  to 
in  either  of  said  cases,  but  it  was  a  law  when  this  case 
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was  tried,  and  as  said  act  made  the  documents  and  re- 
citals therein  prima  facie  evidence  of  the  payment  of  the 
purchase  money,  under  the  authority  of  Jordcm  v.  Me- 
dure  Co.,  supra,  the  act  of  1879  operated  to  confirm,  or 
convey,  the  title  of  the  patentee  in  and  to  the  lands  for 
which  the  patent  was  issued  by  said  "Chardavoyne." 

The  only  ground  of  objection  made  to  the  introduc- 
tion of  the  deed  from  the  Mobile  &  Ohio  Railroad  and 
W.  Butler  Duncan,  et  al.,  was  that  it  was  not  properly 
"acknowledged  in  conformity  with  the  statutes  of  Ala- 
bama." It  may  be  that  the  acknowledgment  was  defect- 
ive, but  the  deed  was  attested  by  witness  Willoughby, 
and  the  acknowledgment,  though  defective  as  such,  op- 
erated as  an  attestation  by  Chas.  Nettleton,  who  at- 
tempted to  take  the  acknowledgment.  The  fact  that  the 
acknowledgment  was  defective  did  not  prevent  the  ad- 
missibility of  the  deed,  or  certified  copy  in  evidence, 
without  proof  of  the  execution  of  same  more  than  30 
years  after  the  execution  and  recordation  of  said  deed, 
as  curative  statutes  have  been  passed  by  nearly  every 
Legislature,  making  such  documents  self-proving. 

Nor  was  the  certified  copy  of  the  power  of  attorney 
to  Russell  and  Tacon  and  the  deed  from  the  Farmers' 
Loan  &  Trust  Company  to  Frank  Moore  objectionable 
for  the  reason  that  the  certificate  of  the  probate  judge 
as  to  the  authenticity  of  same  was  joint  instead  of  sep- 
arate. The  certificate  sufficiently  sets  out  and  desig- 
nates each  of  the  instruments,  and  was  as  efficacious  as 
if  a  separate  certificate  was  attached  to  each  instru- 
ment. 

There  was  no  error  in  the  admission  of  the  deed  from 
Frank  Moore  to  Thos.  Brown,  as  it  was  good  to  convey 
the  title  of  said  Brown,  whether  the  separate  acknowl- 
edgment of  the  wife  was  sufficient  or  not,  unless  it  was 
the  homestead,  and  there  was  no  proof  that  it  was  the 
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homestead.  The  deed  was  attested,  which  made  it  valid 
as  to  the  dower  of  the  wife  whether  the  acknowledgment 
as  to  her  was  sufficient  or  not.  Moreover,  unless  the 
land  was  the  homestead,  a  conveyance  by  Moore  alone 
would  carry  the  legal  title  into  Brown,  subject  to  the 
dower  right  of  the  wife  of  Moore. 

The  trial  court  did  not  err  in  admitting  in  evidence 
the  deed  from  Thos.  M.  Brown  to  the  palintiff,  Davis, 
for  the  reason  that  it  was  not  recorded  within  a  year 
after  the  execution  of  same.  It  may  be  that,  under  the 
statute  of  1896  (section  992  of  the  Code  of  1896)  it  waa 
not  self-proving,  unless  recorded  within  12  months,  but 
said  section,  as  brought  forward  as  section  3374  of  the 
Code  of  1907,  omits*  the  time  in  which  it  must  be  record- 
ed. As  to  whether  or  not  the  failure  to  record  same  was- 
prejudicial  to  the  defendant,  this  fact  did  not  appear 
when  the  deed  was  offered,  nor  did  such  a  fact  subse- 
quently appear,  as  the  defendant  made  no  attempt  to 
show  a  purchase  under  Brown.  He  claimed  from  the 
Insane  Asylum,  which  acquired  only  certain  lands  own- 
ed by  the  state,  and  not  disposed  of  under  the  certifi- 
cates and  patents  in  question,  and  he  had  record  evi- 
dence and  constructive  notice  that  the  plaintiffs  gran- 
tor and  his  predecessors  in  title  had  conveyances  to  the 
land  involved. 

The  trial  court  may  have  erred  in  admitting  copies 
of  the  ledger  in  the  treasurer's  office,  as  the  payments 
did  not  show  a  connection  with  the  land  in  question, 
but  this  error  was  without  injury  to  the  appellant,  aa 
this  evidence  was  but  a  mere  attempt  to  show  by  cumu- 
lative evidence  the  payment  of  the  purchase  money  by 
the  holder  of  the  certificates,  and  which  fact  was  shown 
by  the  documents  under  the  act  of  1911,  and  which  was 
not  disputed. 

As  we  view  this  case  the  plaintiff  was  entitled  to  the 
general  charge,  except  perhaps  as  to  the  count  for  the 
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statutory  penalty,  and  we  can  safely  say  that  the  jury 
did  not  find  for  the  plaintiff  under  this  count.  The  ver- 
dict was  for  only  $122.54,  and  this  would  be  for  only 
about  12  trees  at  the  statutory  price  of  $10  per  tree. 
While  there  was  no  proof  as  to  the  exact  number  of 
trees  cut,  there  was  proof  as  to  the  number  of  logs,  and 
the  highest  number  of  logs  to  the  tree  did  not  exceed 
4,  and  the  plaintiff's  evidence  showed  over  400  logs  and 
the  defendant  admitted  getting  320  logs,  which  would 
not  be  less  than  80  trees.  Therefore,  to  hold  that  the 
jury  found  for  the  plaintiff  under  the  count  for  the 
statutory  penalty  would  result  in  convicting  them  either 
of  utterly  disregarding  the  evidence  or  of  imbecility. 
As  the  jury  did  not  find  for  the  plaintiff  under  the  pen- 
alty count,  and  as  the  general  charge  could  have  been 
given  for  the  plaintiff  under  the  other  counts,  the  giving 
of  plaintiff's  special  charges,  or  the  refusal  of  those  re- 
quested by  the  defendant,  if  error,  was  error  without 
injury. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

McClbllan,  Saybe,  and  Somervillb^  JJ.,  concur. 


Parsons  v.  Tenn.  Coal,  Iron  &  R.  R.  Co. 

Da/niage  for  Polluting  Stream. 

(Decided  February  12,  1914.    64  South.  591.) 

1.  Limitation  of  Action;  Trespass  or  Case. — The  statute  of  limita- 
tions of  one  year  Is  applicable  to  an  action  by  a  lower  riparian  owner 
claiming  in  one  count  damages  for  the  pollution  of  a  stream  by  the 
deposit  of  debris  therein  by  the  upper  riparian  owner,  and  in  another 
count,  the  negligence  of  defendant's  servants  or  agents  In  the  prem- 
ises, since  the  action  was  In  case  and  not  In  trespass. 

2.  Water  and  Water  Courses;  Pollution;  TAmitations. — Where  (1)«* 
lower  riparian  owner  suing  In  case  for  the  iwllution  of  the  stream 
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had  not  been  deprived  of  the  use  of  the  water  during  a  period  of 
twelve  months  next  before  the  bringing  of  the  suit,  he  cannot  re- 
cover. 

3.  Same;  Damages, — ^Where  the  lower  riparian  ownor  soes  the 
up[>er  riparian  owner  for  damages  resulting  from  the  poUation  of  a 
stream,  he  is  under  the  duty  to  show  a  substantial  injury  therefrom, 
and  is  not  entitled  to  damages  for  slight  inconveni^ceB  or  annoy- 
ances from  the  discoloration  of  the  water,  or  the  deposit  of  coal  or 
other  debris  therein. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

Action  by  Pinkney  R.  Parsons  against  the  Tennes- 
see Coal,  Iron  &  Railroad  Company  for  damages  to 
stream.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  following  charges  were  given  for  defendant:  "(4) 
The  court  charges  the  jury  that  you  cannot  find  any 
damages  for  the  plaintiff  on  account  of  being  deprived 
of  the  use  of  the  water  for  domestic  purposes,  or  for  the 
use  of  the  stock."  "(6)  Plaintiff,  before  he  can  recover 
anything,  must  reasonably  satisfy  you  from  the  evidence 
that  he  has  received  some  substantial  injury,  and  you 
could  not  give  any  damages  for  slight  inconveniences 
or  annoyances,  or  the  mere  fact  that  the  water  was  col- 
ored, or  some  deposits  of  coal  or  other  debries  were  de- 
posited, but  did  not  substantially  injure  the  plaintiff." 

Scott  &  Aldridge,  for  appellant.  The  two  counts  of 
the  complaint  are  sustained  by  the  case  of  L.  d  N,  v. 
Higginbotha/m,  153  Ala.  334.  The  facts  strongly  sus- 
tain the  circumstances  of  the  complaint. — Ala.  O.  C.  d 
/.  Co.  17.  Yi/nes,  151  Ala,  398.  The  court  is  therefore,  in 
error  in  giving  charge  1.  Charges  2,  3  and  5  were  also 
erroneously  given. — Tut  idler  C.  C.  &  I.  Co.  v.  Nichols^ 
146  Ala.  373. 

Percy,  Bbnnbrs  &  Rt^rr,  for  appellee.  Count  1  in- 
cluded every  claim  for  damage  which  could  have  been 
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i-ecovered  under  count  2,  and  therefore  any  error  in  giv- 
ing the  affirmative  charge  as  to  that  count  was  with 
out  injury. — Empire  L  Co,  v.  Lynch,  62  South.  16.  The 
action  was  in  case  and  the  damages  were  confined  to  a 
period  within  twelve  months  next  before  the  bringing 
of  the  suit,  and  hence,  there  was  no  error  in  giving 
charges  2,  3,  and  5. — Cases  cited  by  appellant. 

SAYRE,  J.— Plaintiff (  appellant)  brought  this  ac- 
tion to  recover  damages  alleged  to  have  resulted  from 
the  pollution  of  a  stream  which  flowed  through  defend- 
ant's property  down  upon  and  through  plaintiff's  free- 
hold. The  averment  of  count  1  is  substantially  that  de- 
fendant, maintaining  a  mining  camp  and  operating  a 
coal  washer  upon  its  superior  estate,  deposited  coal 
washings  and  other  debris  in  the  stream  there,  whence 
they  were  carried  by  the  stream  down  to  plaintiff's  land, 
rendering  the  water  unfit  for  any  use,  filling  up  the  bed 
of  the  stream,  overflowing  his  land,  and  greatly  and  per- 
manently impairing  its  value  by  deposits  thereon.  These 
averments  are  repeated  in  count  2,  where  the  further 
averment  is  made  that  plaintiff's  damages  were  caused 
by  the  negligence  of  defendant's  agents  or  servants  in 
the  premises.  Having  in  view  the  statutes  of  limitation 
of  one  and  six  years,  which  answer  actions  upon  the  case 
and  trespass  respectively,  appellant  contends  that 
count  1  is  a  count  in  trespass.  Whether  a  comjjlaint  is 
in  trespass  or  case  depends,  not  so  much  upon  the  form 
of  allegation  adopted  by  the  pleader,  as  upon  the  facts 
alleged,  and  the  conclusion  which  the  law  draws  from 
those  facts. — Sheppard  v,  Furniss,  19  Ala.  764.  Both 
those  counts  show  an  intervening  agency — that  is,  the 
flow  of  the  stream — between  the  wrongful  act  complain- 
ed of  and  the  damnifying  consequence.  They  both  show 
consequential  injury,  and  are  both  counts  in  case. — 
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Drake  v.  Lady  Ensley  Co.,  102  Ala.  501,  14  South.  749, 
24  L.  R.  A.  64,  48  Am.  St.  Rep.  77;  Tutwiler  Co.  v.  Nich- 
ols, 146  Ala.  364,  39  South.  762,  119  Am.  St.  Rep.  34. 
The  ease  of  L.  d  N.  R.  R.  v.  Uiggmhotham,  153  Ala.  334, 
44  South.  872,  cited  by  appellant,  holds  nothing  to  the 
contrary.  The  count  there  held  to  state  a  cause  of  ac- 
tion in  trespass  will  be  found,  upon  inspection,  to  aver 
damage  as  the  immediate  consequence  of  a  wrongful  in- 
vasion of  plaintiflPs  close,  an  original  and  inherent 
wrong  in  the  structure  and  operation  which  caused 
plaintiff's  injury.  From  this  view  of  the  character  of 
the  complaint,  it  results  that  the  statute  of  limitation  of 
one  year  ran  against  both  counts,  and  that  the  court 
properly  limited  the  recoverable  damages  to  such  as 
plaintiff  had  suffered  within  that  period. 

Charge  6,  given  at  defendant's  request,  correctly  stat- 
ed the  nature  of  the  wrongs  for  which  plaintiff  was  en- 
titled ta  recover.-— r.  C.  /.  Co.  v.  Hamilton,  100  Ala.  260, 
14  South.  167,  46  Am.  St.  Rep.  48. 

Charge  4  was  also  properly  given,  for  the  reason  that 
the  evidence  did  not  tend  to  show  that  plaintiff  had  been 
deprived  of  the  use  of  the  water  for  domestic  purposes, 
or  for  the  use  of  his  live  stock  during  the  12-month  pe- 
riod before  suit  brought. 

We  find  no  reversible  error  in  the  record.  • 

Affirmed. 

Anderson,  C.  J.,  and  Maypield  and  Gardner,  JJ., 
concur. 
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rstrelt  V.  Wilkensoii.  et  al.1 

Streit  V.  Wilkersbn,  et  cd. 

Trespass  Qiiare  Clausum  Fregit, 
(Decided  April  23,  1914.    65  South.  164.) 

1.  Evidence;  Hearsay. — Where  the  action  was  by  the  assignee  of  a 
Jease  against  a  lessor,  statements  made  by  the  assignor  concerning 
the  lease  to  the  assignee  were  hearsay,  and  not  binding  on  the  leesor. 

2.  Landlord  and  Tenant;  Eviction;  Assignee;  Evidence, — ^Where 
the  action  was  trespass  quare  clausum  fregit  by  an  assignee  against 
the  lessor,  the  lessor  was  properly  permitted  to  ask  the  assignee  upon 
cross-examination  from  whom  he  had  previously  rented  the  land,  and 
for  how  long,  and  what  he  paid  for  the  lease,  such  matter  being  rele- 
vant to  the  issues. 

3.  Principal  and  Agent;  Revocation  of  Agency;  Death. — ^Where  the 
lease  was  signed  by  the  lessor  before  her  death,  but  was  not  signed 
by  the  lessee  nor  delivered  in  the  lifetime  of  the  lessor,  being  in  the 
hands  of  her  agent  for  purpose  of  delivery  at  the  time  of  her  death, 
it  could  not  be  delivered  by  the  agent  after  her  death  since  the 
death  revoked  the  agency. 

4.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^The  erroneous 
exclusion  of  evidence  is  rendered  harmless  where  it  was  subsequently 
admitted. 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Action  by  C.  Streit  against  Luvenia  Wilkerson  in 
trespass  guare  clausum  fregit.  Judgment  for  defend- 
ant and  plaintiff  appeals.    Affirmed. 

James  Jackson,  for  appellant.  The  contract  had 
been  altered  by  the  parties  which  they  could  "legally  do, 
and  the  court  erred  in  admitting  the  contract  for  one 
year.— 88  Ala.  367;  99  Ala.  620;  58  Ala.  296;  61  Ala. 
312 ;  54  Ala.  122 ;  66  Ala.  548 ;  146  Ala.  568.  Wilkerson 
is  estopped  to  deny  the  validity  of  the  instrument  be- 
cause not  subscribed  by  the  other  party.— 69  Ala.  354; 
82  Ala.  425 ;  100  Ala.  430.  Appellees  are  in  no  position 
to  set  up  the  statute  of  frauds. — Cooper  v.  Hornsby,  71 
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Ala.  52 ;  Shakespeare  v.  Alba,  76  Ala.  351 ;  Bain  v.  Wells, 
107  Ala.  562. 

Andrews  k  Pbach^  and  Kirk^  Carmichabl  &  Rath- 
er, for  appellee.  What  the  lessee  told  the  sublessee 
concerning  the  lease  was  not  binding  on  the  lessor  and 
was  hearsay. — Brooklyn  L.  I,  Co.  v.  Bedsole,  52  Ala. 
558.  The  measure  of  damages  is  governed  by  the  con- 
dition and  circumstances  of  each  particular  case. — Aber- 
crombie  v.  Windham,  127  Ala.  179.  The  lease  attempt- 
ed to  be  set  up  would  be  absolutely  void  under  subd. 
5,  §  4289,  Code  1907.  The  death  of  the  principal  re- 
vokes the  agency,  and  hence,  the  contract  was  not  prop- 
erly delivered,  and  could  not  be  binding  because  not 
made  or  delivered  until  aftfer  the  death  of  the  lessor. 

MAYFIELD,  J. — The  action  is  trespass  quare  clau- 
sum  fregit,  and  was  instituted  by  appellant  against  ap- 
pellees. The  trial  resulted  in  verdict  and  judgment  for 
appellees.  The  plaintiff  below  (appellant  here)  claims 
right  of  possession  by  virtue  of  a  lease  executed  by  ap- 
pellees' testatrix,  Mrs.  Louise  Wilkerson,  during  her 
lifetime,  to  one  J.  M.  Wharton,  who  assigned  or  sub- 
leased to  plaintiff.  It  was  undisputed  that  testatrix  exe- 
cuted such  a  leiise  to  J.  M.  Wharton  for  one  year,  and 
that  plaintiff  was  put  in  possession  thereunder,  and 
held  for  one  year  and  paid  the  rent  therefor.  Plaintiff 
contended  in  the  court  below,  and  insists  here,  that  de- 
fendants' testatrix  executed  another  lease  to  Wharton, 
of  the  same  land,  for  two  years,  and  that  he  was  in  pos- 
session under  this  lease  when  ejected,  and  that  defend- 
ants therefore  wrongfully  entered. 

The  following  statement  of  facts  will  tend  to  illustrate 
the  case  made  by  the  record:  Louise  Wilkerson,  who 
was  the  mother  of  Ludenia  Wilkerson,  Emma  Bass,  and 
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Eleanor  Parker,  owned  the  tract  of  land  alleged  to  have 
been  trespassed  upon,  during  her  lifetime.  Hartwell  C. 
King  was  agent  for  Mrs.  Louise  Wilkeraon,  and  was 
afterwards  executor  under  her  will.  On  the  13th  day  of 
December,  1910,  Louise  Wilkerson  leased  the  land  in 
question  to  J.  M.  Wharton  for  a  term  of  one  year.  The 
contract  of  lease  was  drawn  up  by  attorneys  for  Mrs. 
Wilkerson,  and  was  in  the  form  of  a  contract  between 
party  of  the  first  part,  lessor,  and  party  of  the  second 
part,  lessee,  each  agreeing  to  certain  stipulations  and 
requirements,  and  the  contract  was  duly  executed  by 
both  parties  and  delivered  to  J.  M.  Wharton.  A  few 
days  afterwards  H.  C.  King  drew  another  lease  for  a 
term  of  two  years,  and  Mrs.  Wilkerson  signed  the  same ; 
but  it  was  never  signed  by  J.  M.  Wharton,  the  party  of 
the  second  part,  and,  from  the  testimony,  was  never  de- 
livered to  him.  After  the  execution  of  this  lease,  Mrs. 
Wilkerson  died.  J.  M.  Wharton  sold,  or  attempted  to 
sell,  his  rights  under  the  lease  to  C.  Streit,  appellant  in 
this  case.  C.  Streit  was  already  in  possession  of  the 
land,  having  leased  it  from  another  lessee  under  Mrs. 
Wilkerson,  who  had  it  for  a  term  of  years  prior  to  the 
year  1911.  Streit  cultivated  the  place  during  the  year 
1911,  and  paid  rent  to  H.  C.  King,  executor  of  the  es- 
tate of  Louise  Wilkerson,  deceased.  In  Januarj^,  1912, 
Taylor  Bass  and  W.  P.  Parker,  two  of  the  appellees, 
husbands  of  two  of  the  heirs  of  Louise  Wilkerson,  de- 
ceased, took  possession  of  the  land  in  question  under 
the  belief  that  the  land  had  been  leased  for  but  one 
year,  and  that  they  had  the  right  to  possession  of  it  as 
heirs  after  the  tennination  of  the  lease.  Streit  contend- 
ed that  he  had  a  tw^o-ye«ar  lease,  and  brought  this  suit 
for  damages  for  trespass  by  the  appellees. 

There  was  no  error  in  the  court's  declining  to  allow 
the  plaintiff  to  testify  as  to  what  J.  M.  Wharton  told 
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him  relative  to  the  making  of  the  lease  in  question.  It 
was  hearsay,  and  was  not  binding  on  the  defendants, 
nor  on  their  testatrix,  the  lessor.  Such  evidence  is  not 
admissible. — Insurance  Co.  v,  Bledsoe,  52  Ala.  538. 

There  was  no  error  in  the  court's  allowing  defend- 
ants' counsel,  on  cross-examination  of  plaintiff,  to  in- 
quire of  him  from  whom  he  had  previously  rented  the 
lands  in  question,  and  for  how  long,  and  what  he  paid 
for  the  lease.  The  questions  objected  to  each  called  for 
testimony  relevant  and  competent  to  the  issue.  Some 
of  such  evidence  tended  to  show  the  amount  of  damages 
recoverable,  if  any;  and  the  defendants  certainly  had 
the  right  to  so  cross-examine  the  plaintiff  who  was  a  wit- 
ness for  himself. 

If  there  was  any  error  in  declining  to  allow  the  plain- 
tiflf  to  prove,  by  the  witness  King,  that  plaintiff  claimed 
to  hold  under  the  two-year  lease,  and  that  he  paid  one 
year's  rent  under  such  contract,  it  was  without  injury, 
because  the  witness  further  testified  to  this  effect,  so 
far  as  the  evidence  was  competent. 

While  the  evidence  shows  that  the  testatrix  did  sign 
the  lease  to  Wharton  for  two  years,  it  w^as  fairly  shown 
that  Wharton  never  signed  it,  that  it  was  never  deliv- 
ered by  the  testatrix  to  Wharton,  or  to  any  one  for  him 
during  the  lifetime  of  testatrix,  and  that  this  two-year 
lease  was  therefore  never  validly  executed.  The  agent, 
King,  was  not  shown  to  have  had  any  authority  to  de- 
liver the  lease  to  Wharton  after  the  death  of  testatrix. 
The  death  of  the  principal  certainly  terminated  the 
agency ;  and  King  was  not  shown  to  have  had  the  pow- 
er or  authority  to  bind  the  devisees  by  a  delivery  after 
the  death  of  testatrix. 

Wharton  did  not,  therefore,  acquire  title  or  right  to 
possession  for  two  years,  by  virtue  of  this  lease ;  and,  of 
course,  he  could  not  transfer  to  plaintiff,  or  to  plain- 
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tifTs  tenants,  that  which  he  did  not  possess,  there  being 
no  question  of  estoppel,  nor  of  bona  fide  purchaser  for 
value  without  notice. 

The  plaintiff  was  not  himself  in  possession  when  de- 
fendants entered  upon  their  own  land.  The  best  tnai 
can  be  said  for  the  plaintiff,  on  this  subject,  was  that 
plaintiff's  tenants  were  caused  to  quit  the  possession  by 
the  defendants.  It  being  shown  that  the  defendants 
were  the  owners  of  the  land,  and  the  plaintiff  showing 
no  right  to  the  possession  at  the  time  the  owners  enter- 
ed he  could  not  recover  in  this  action  of  trespass  quare 
clausum  fregit. 

The  trial  court,  therefoi-e,  properly  gave  the  affirma- 
tive charge  for  the  defendants. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Gardner,  JJ., 
concur. 


Addington  v.  American  Casting  Co. 

Damage  From  Collision, 
(Decided  February  5,  1914.    «4  South.  614.) 

1.  Master  and  Setrant ;  Injury  to  Third  Person;  Liability, — In  de- 
termining the  master's  liability  to  a  third  person  for  acts  of  the 
servant  the  primary  test  is  whether  the  act  was  within  the  line  and 
scope  of  the  servant's  employment. 

2.  Same;  Pleading. — Where  the  complaint  alleged  that  defendant's 
servant  negligently  propelled  defendant's  wagon  and  team  which  was 
lieing  driven  by  him  against  plain tiCTs  buggy,  and  that  plaintiff's 
injury  was  caused  by  reason  of  the  negligence  of  defendant  In  select- 
ing as  a  driver  of  said  wagon  and  team  an  incompetent  servant,  such 
complaint  is  demurrable  for  failure  to  allege  that  such  servant  was 
acting  within  the  line  and  scope  of  his  employment  when  inflicting 
the  Injury. 

Appeal  from  Jeflferson  Circuit  Court. 
Heard  before  Hon.  C.  B.  Smith. 
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Action  by  J.  L.  Addington  against  the  American  Cast- 
ing Company  for  damages  for  injury  received  in  a  colli- 
sion between  defendant's  wagon  and  team  and  plaintiff's 
l>uggy-  Judgment  for  defendant  on  the  pleadings  and 
plaintiff  appeals.     Affirmed. 

Gaston  &  Pbttus,  for  appellant.    The  count  in  ques 
tion  was  good  and  the  demurrers  thereto  should  have 
been  overruled. — Ra/ndolph  v.  Sharp,  42  Ala.  265 ;  First 
Nat  B4mk  v.  Chandler,  144  Ala.  307 ;  26  Ala.  1518,  and 
cases  cited. 

Tillman,  Bradlby  &  Morrow,  for  appellee.  The  pri- 
mary test  in  cases  of  this  kind  is  whether  the  servant 
was  acting  within  the  scope  of  his  employment. — ^26  Cyc. 
1525.  The  complaint  failed  to  allege  that  the  acts  com- 
plained of  were  done  by  the  servant  within  the  line  and 
scope  of  his  employment,  and  hence,  demurrei-s  were 
properly  sustained. — Polos  C,  d  C.  Co.  t;.  Benson,  145 
Ala.  665,  and  cases  cited. 

GARDNER,  J. — Appellant  brought  suit  in  the  cir- 
cuit court  of  Jefferson  county  against  appellee,  for  dam- 
ages, which  resulted  in  verdict  and  judgment  for  the  de- 
fendant. The  appeal  is  on  the  record,  no  bill  of  excep- 
tions appearing,  and  there  is  but  one  assignment  of  er- 
ror, which  is  as  follows :  "The  court  below  erred  to  the 
great  prejudice  and  injury  of  appellant  in  sustaining  ap- 
pellee's demurrer  to  count  3  of  complaint."  This  count 
3  is  copied  in  brief  of  ccmnsel  for  appellant,  together 
with  the  assignment  of  demurrer  thereto,  as  follows: 
"Plaintiff  claims  of  the  defendant  J|pi(),0(K)  as  damages 
for  this :  That  heretofore,  on,  to  wit,  the  15  day  of  June, 
1910,  defendant  was  engaged  in  the  following  business 
ill  Jefferson  (^ounty,  Alabama,  viz.,  the  operation  of  a 
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easting  plant,  and  used  in  eonnection  therewith  a  cer- 
tain wagon  and  team ;  and  plaintiff  avers  that  on,  to  wit, 
the  said  date,  he  was  lawfully  in  a  buggy,  and,  while 
there,  defendant's  servant  or  agent,  operating  its  wagon 
and  team,  negligently  propelled  the  same  upon  or 
against  the  plaintiff's  buggy,  thereby  inflicting  upon  the 
plaintiff  the  wounds  and  injuries  and  damages  set  out 
in  the  first  count  of  this  complaint ;  and  plaintiff  avers 
that  his  said  wounds  and  injuries  and  damage  were 
caused  by  reason  of  the  negligence  of  the  defendant  in 
selecting,  as  a  driver  of  said  wagon  and  team,  a  careless, 
incompetent,  and  unfit  servant.  The  demurrers  inter- 
posed were  as  follows:  (1)  For  that  the  averment  of 
said  count  is  vague,  uncertain,  and  indefinite.  (2) 
For  that  it  does  not  appear  with  sufficient  certainty 
what  duty  the  defendant  owed  to  the  plaintiff.  (3)  For 
that  it  does  not  appear  therefrom,  with  sufficient  cer- 
tainty, wherein  or  how  the  defendant  violated  any  duty 
which  it  owed  to  the  plaintiff.  (4)  It  does  not  show  that 
the  servant  or  agent  was  acting  within  the  line  or  scope 
of  his  employment.  (5)  It  does  not  show  that  defend- 
ant violated  any  duty  it  owed  plaintiff.  (6)  It  does  not 
show  that  defendant  negligently  selected  a  careless,  in- 
competent, and  unfit  servant." 

It  is  thus  seen  that  this  count  seeks  recovery  upon 
common-law  liability  of  the  master  for  the  employment 
of  an  incompetent  and  unfit  servant.  One  of  the  as- 
signments of  demurrer  takes  the  point  that  the  count 
fails  to  show  the  servant  or  agent  was  acting  within  the 
line  or  scope  of  his  employment. 

As  stated  in  26  Cyc.  ( page  1525 )  :  "The  primary  test 
to  determine  the  master's  liability  for  the  act  of  his  serv- 
ant is  whether  the  act  was  within  the  scope  of  his  em- 
ployment." 

Count  3,  unlike  the  other  counts  of  the  complaint, 
fails  to  allege  that  the  servant  was  acting  within  the 
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sccope  of  his  employment  or  was  engaged  in  the  service 
of  the  master  at  the  time  of  the  injury. 

'^The  act  must  be,  not  only  Svithin  the  scope  of  his 
employment,'  but  also  ^committed  in  the  accomplish- 
ment of  objects  within  the  line  of  his  duties,  or  in  and 
about  the  business  or  duties  assigned  to  him  by  his  em- 
ployer."— Polos  Coal  d  Coke  Co.  v.  Benson,  145  Ala. 
664,  39  South.  727.  We  think  it  clear  the  assignment  of 
demurrer  taking  this  point  was  well  taken. — Polos  Cool 
d  Coke  Co.  V.  Benson,  supra;  Mayer  v.  Thompson-Hutch- 
ison Bldg,  Co.,  104  Ala.  611,  16  South.  620,  28  L.  R.  A. 
433,  53  Am.  St.  Rep.  88. 

We  deem  it  unnecessary  to  discuss  other  grounds  of 
demurrer,  as  this  assignment  was  sufficient  to  justify 
the  court  below  in  sustaining  the  demurrer  to  count  3. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed. 

Andbeson,  C.  J.,  and  Mayfibld  and  de  Gbaffbnried^ 
JJ.,  concur. 


Louisville  &  Nashville  R.  R.  Co.  v.  Stanley. 

Setting  Out  Fire. 
(Decided  Aprfl  16,  1914.    65  South.  39.) 

1.  Railroads;  Fires;  Setting  Out;  Action;  Complaint. — A  complaint 
which  avers  that  a  ginning  plant,  the  property  of  plaintiff  was  set  on 
fire  by  sparks  from  a  locomotive  on  the  railroad  company's  track,  and 
that  the  plant  was  negligently  set  on  Are  and  destroyed  by  the  rail- 
road company,  sufficiently  charged  that  the  locomotive  was  owned  or 
opera te<l  by  the  railroad  company. 

2.  Same;  Evidence;  Jury  Question. — ^Where  the  railroad  showed 
that  the  engine,  which  was  alleged  to  have  set  out  the  fire  was  prop- 
erly constructed  and  equipped  and  was  properly  handled,  it  became 
entitled  to  a  verdict,  unless  it  appeared  further  that  the  sparks 
emitted  by  the  locomotive  were  of  unusual  quantity   and   size.   In 


Digiti 


zed  by  Google 


96  SUPREME  COURT  [Vol. 

[Louisville  &  Nashville  R.  R.  Co.  v.  Stanley.] 

which  event  the  question  of  a  defect  in  the  engine,  or  of  its  improper 
handling,  became  one  for  the  decision  of  the  jury. 

3.  Pleading;  Amendment;  Change  of  Parties, — ^Where  the  action 
was  originally  against  two  defendants  seeking  to  recover  damages 
for  a  negligent  act,  the  court  properly  permitted  plaintiff  to  strike 
one  of  the  co-defendants.     (Section  5367,  Code  1907.) 

4.  WUncftses;  Impeachment;  Pauing  Expenses, — ^It  Is  competent 
for  a  part}'  on  cross-examination  of  a  witness  to  show  that  such  wit- 
ness's expenses  at  the  trial  was  being  paid  by  the  adverse  party. 

5.  Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  ac- 
tion was  against  the  railroad  company  for  loss  by  fire  set  out  by 
sparks  from  a  locomotive,  it  was  not  harmful  to  permit  plaintiff  to 
ask  witness  whether  he  had  ever  heard  of  a  locomotive  setting  fire 
to  a  building  110  feet  from  the  track. 

Appeal  from  Chilton  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  J.  J.  Stanley  against  the  Louisville  &  Nash- 
ville Railroad  Company  and  others  for  setting  fire  to 
and  destroying  plaintiflPs  ginning  plant.  Prom  a  judg- 
ment for  plaintiflF,  defendant  named  appeals.    Affirmed. 

The  original  complaint  alleged  that  the  North  & 
South  Alabama  Railway  Company  owned  a  railroad 
which  was  leased  to  the  Louisville  &  Nashville  Railroad 
Company,  and  that  the  Louisville  &  Nashvill  Railroad 
Company  were  operating  trains  of  cars  and  engines  over 
said  railroad  track.  The  complaint  was  afterwards 
amended,  eliminating  the  North  &  South  Alabama  Rail- 
road Company  and  leaving  the  Louisville  &  Nashville 
Railroad  Company,  as  the  sole  defendant.  The  amend- 
ment was  objected  to  by  the  defendant,  but  objection 
was  overruled.  Count  3  is  as  follows :  "Plaintiff  claims 
of  defendant  the  Louisville  &  Nashville  Railroad  Com- 
pany, a  body  corporate,  operating  a  steam  railway  in 
Chilton  county,  Ala.,  $3,000  as  damages,  for  that  on,  to 
wit,  November  19,  1911,  the  ginning  plant  of  plaintiff, 
and  a  large  quantity  of  cotton  stored  there,  in  said  state 
and  county,  was  set  on  fire  and  destroyed  by  sparks  from 
a  locomotive  upon  the  track  of  said  railway.  Plaintiff 
avers  that  said  ginning  plant  and  cotton  were,  at  the 
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time  they  were  destroyed,  the  property  of  the  plaintiflf, 
and  plainti£f  avers  that  defendant  pegligently  set  fire 
to  and  destroyed  said  plant  and  said  cotton,  to  plaintiff's 
damage."  The  demurrers  were  that  the  counts  fail  to 
allege  how  or  in  what  manner  the  negligence  of  defend- 
ant set  fire  to  the  gin  and  cotton  of  plaintiff,  because 
said  count  fails  to  allege  that  the  locomotive  was  the 
property  of  plaintiff,  or  was  being  operated  by  defend- 
ant; it  fails  to  allege  that  the  sparks  which  came  from 
the  engine  on  the  track  of  defendant  were  caused  to 
come  from  said  engine  either  by  the  negligent  operation 
of  said  engine  or  the  imix^rfect  or  negligent  construction 
or  equipment  of  said  engine. 

MuLLiNS,  Smith  &  Gerald,  Powell  &  Hamilton,  and 
George  W.  Jones,  for  appellant.  The  appellant  relies 
on  the  following  propositions.  1st,  there  was  no  testi- 
mony showing  that  appellant,  its  agents  or  servants  de- 
stroyed appellee's  property,  and  that  no  negligence  is 
shown  as  the  testimony  without  conflict  shows  that  the 
engine  was  properly  equipped  and  constructed  and  prop- 
erly handled,  and  hence,  defendant  was  entitled  to  the 
affirmative  charge.  It  is  also  insisted  that  the  court  is 
in  error  in  permitting  the  amendment  to  the  complaint, 
and  in  overruling  demurrers  to  the  ^lended  com- 
plaint. The  following  authorities  are  relied  on  as  sus- 
taining these  propositions. — L,  d  N.  v.  Marhury  L.  Co., 
125  Ala.  257;  Farley  v.  M.  d  O,,  149  Ala.  555;  §  5367, 
Code  1907,  and  authorities  cited. 

MiDDLBTON  &  Reynolds,  and  W.  A.  Dbnson,  for  ap- 
pellee.   No  brief  reached  the  Reporter. 

ANDERSON,  C.  J.— Count  3  of  the  complaint  was 
not  subject  to  the  defendant's  demurrer.    While  it  avers 
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that  the  ginning  plant  waB  set  fire  to  by  sparks  from  a 
locomotive  on  defendant's  track,  and  does  not  aver  that 
the  locomotive  was  owned  or  operated  by  the  defendant, 
the  said  count  further  avers  that  said  plant  was  negli- 
gently set  fire  to  and  destroyed  by  the  defendant,  and 
which,  of  course,  charges  the  defendant  with  responsi- 
bility for  the  instrumentality  causing  the  fire. 

The  suit  was  against,  this  defendant  jointly  with  the 
North  &  South  Railroad,  but  the  said  North  &  South 
Railroad  was  eliminated  by  an  amendment  to  the  com- 
plaint, which  said  amendment  is  set  out  and  numbered 
as  a  part  of  the  pleading,  and  is  definitely  referred  to  in 
the  judgment  entry.  The  amendment  was  authorized 
under  section  5367  of  the  Code  of  1907. 

There  was  proof  from  which  the  jury  could  infer  that 
sparks  from  a  certain  engine  of  the  defendant  set  fire  to 
the  plant,  and,  while  the  defendant's  evidence  showed 
that  the  engine  was  in  proper  condition  as  to  spark  ar- 
rester, etc.,  and  was  properly  handled  at  the  time,  there 
was  evidence  on  the  part  of  the  plaintiff  that  said  en- 
gine when  passing  the  place  of  the  fire,  and,  when  near- 
ly opposite  the  gin,  was  emitting  large  and  unusual 
quantities  of  sparks,  and  this  was  sufficient  to  take  the 
case  to  the  jury.  As  has  been  held  by  this  court,  w^hen 
the  defendant  shows  a  properly  constructed  and  equip- 
ped engine,  and  that  it  was  properly  handled,  it  is  en- 
titled to  the  general  charge,  unless  this  evidence  is  re- 
butted in  some  way  by  evidence  tending  to  show  that 
such  was  not  the  case.  It  has  also  been  held  that  proof 
only  of  the  emission  of  a  large  quantity  of  sparks  is  not 
sufficient  to  carry  the  case  to  the  jury. — Farley  v.  M. 
d  0.  R.  R.,  149  Ala.  557,  42  South.  747;  L.  d  N.  R,  R.  v. 
Marbury,  125  Ala.  237,  28  South.  438,  50  L.  R.  A.  620. 
But,  when  the  proof  shows  that  sparks  of  an  unusual 
quantity  or  of  an  unusual  size  were  emitted,  this  is  some 
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proof  either  of  a  defect  in  the  engine  or  an  improper 
handling  of  same,  and  should  take  the  case  to  the  jury. 
Indeed,  the  distinction  between  a  "great  deal"  of  sparks 
and  sparks  in  unusual  quantities,  or  of  an  unusual  size, 
was  made  in  the  Fwrley  Case^  supra^  wherein  it  was  stat- 
ed: "The  latter  would  aflford  reasonable  inference  of 
defective  equipment  or  of  unskillful  handling  of  an  en- 
gine, while  the  former  would  not."  There  was  no  error 
in  refusing  the  general  charge  requested  by  the  defend- 
ant. 

We  have  examined  each  of  the  defendant's  refused 
charges  as  are  sufficiently  argued  and  discussed  in  brief 
of  counsel,  and  think  that  the  refusal  of  same  was  free 
from  reversible  error. 

There  was  no  error  in  permitting  the  plaintiff  to 
prove,  by  the  witness  Ellis,  that  the  defendant  was  pay- 
ing his  expenses  at  the  trial. — Moore  v.  N.,  C.  &  St.  L. 
R,  R.,  137  Ala.  495,  34  South.  617 ;  A.  O.  8.  R.  R.  v.  John- 
son, 128  Ala.  283,  29  South.  771. 

The  trial  court  committed  no  reversible  error  in  per- 
mitting plaintiflf  to  ask  the  witness  Hitch  if  he  ever 
heard  of  an  engine  setting  fire  to  a  building  110  feet 
from  a  railroad  track. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

McClbllan^  Satbe,  and  Sombbvillb,  JJ.,  concur. 
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Deason  v.  Alabama  Great  Southern  Ry.  Co. 

Setting  Out  Fire. 

(Decided  April  22,  1914.     65  South.  172.) 

1.  Railroads;  Fires;  PritiM  Facie  Case. — ^A  prima  facie  case  of 
negligeiue  hi  setting  out  Are  Is  made  by  showing  that  plalntlff*s 
property  was  burned  by  fire  set  by  sparks  from  a  locomotive  oper- 
ated by  defendant. 

2.  i^ame;  Defenses. — Where  a  prima  facie  case  Is  made  out.  to 
defeat  a  recovery,  the  railroad  must  show  itself  free  from  negligence 
in  the  construction,  equipment  or  operation  of  Its  locomotive,  or  if 
the  fire  started  on  its  right-of-way,  must  show  itself  free  from  negli- 
gence In  the  condition  of  its  right-of-way. 

3.  Same;  Res  Ipsa  Loquitur. — The  mere  fact  that  a  fire  occurred 
on  premises  adjacent  to  a  railroad  track  will  not  of  itself  support 
an  Inference  that  it  was  caused  by  sparks  escaping  from  a  locomotive, 
even  if  the  fire  occurred  just  after  a  train  passed  along. 

4.  Same;  Jury  Question. — Under  the  evidence  in  this  case  It  was  for 
the  jury  to  determine  whether  the  fire  complained  of  was  caused  by 
sparks  emitted  from  defendant's  locomotive. 

5.  Evidence;  Judicial  Notice;  Railroads. — It  is  a  matter  of  com- 
mon knowleilge  that  railroad  locomotives  in  common  use  carry  fire 
and  emit  sparks,  especially  when  pulling  a  heavy  load  up  a  steep 
grade  which  requires  an  extraordinary  working  of  the  steam  exhaust, 
and  that  a  strong  wind  may  carry  such  sparks  to  a  considerable  dis- 
tance, and  that  they  may  readily  set  fire  to  any  dry  and  infiammable 
material  upon  which  they  happen  to  fall. 

it.  WitneftMes;  Contradict imj  ()\rn. — Where  a  witness  testified  that  on 
returning  home  about  11  o'clock  at  night  he  saw  a  heavily  loaded 
freight  train  pass  the  house  which  was  thereafter  discovered 
to  be  on  fire,  and  that  the  locomotive  was  emitting  sparks,  the  ques- 
tion to  him  as  to  what  time  he  left  home  cannot  be  sjild  to  raise  a 
contradiction. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

Action  by  T.  S.  Deason  against  the  Alabama  Great 
Southern  Railroad  for  damages  for  setting  out  fire. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

The  residence  premises  of  plaintiff  was  destroyed  by 
fire  alleged  to  have  been  caused  by  sparks  emitted  from 
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one  of  defendant's  passing  locomotives.  Defendant  in- 
troduced no  evidence,  and  the  evidence  for  plaintiff 
showed  the  following  facts:  Plaintiff's  house  was  sit- 
uated about  125  feet  distant  from  the  defendant's  main 
track.  It  was  a  two-story  frame  house,  with  two  rooms 
above  and  two  below,  with  a  one-story  L.  addition,  em- 
bracing the  dining  room  and  kitchen,  and  a  porch  cov- 
ered with  rotten  shingles  ran  with  the  L  in  the  rear  of 
the  house.  Where  the  porch  joined  the  building,  there 
was  an  accumulation  of  dead  leaves  from  a  nearby  tree, 
which  had  lodged  in  the  valley.  The  house  faced  the 
railroad  on  the  north,  and  the  L  porch  was  on  the  south 
side,  away  from  the  railroad,  and  about  10  feet  lower 
than  the  main  building.  The  first  was  discovered  by  the 
inmates  of  the  house  about  1  a.  m.,  and  all  of  them  tes- 
tified that  the  fire  was  then  burning  on  the  roof  of  the 
back  porch  where  the  leaves  were  accumulated,  and 
that  it  spread  from  this  point.  There  had  been  no  fire 
in  the  house  or  dining  room  or  kitchen  since  11  a.  m.  of 
the  previous  day,  except  the  oil  lamps  lit  by  the  inmates 
for  a  short  time  when  retiring,  and  which  were  all  ex- 
tinguished at  that  time.  The  season  was  October;  the 
weather  w-as  very  warm  and  dry.  Previous  to  the  fire 
at  a  time  of  night  not  estimated,  one  of  the  inmates  was 
awakened  by  a  train  going  north.  Oscar  Prank  testified 
that  he  had  been  possum  hunting  that  night,  and,  re- 
turning, passed  within  about  300  yards  of  plaintiff's 
house.  At  that  time  he  saw  a  train  going  north  pull- 
ing very  hard  and  about  to  stall.  While  passing  along 
in  front  of  the  house,  the  engine  was  emitting  sparks — 
a  whole  lot  of  them — some  as  large  as  the  end  of  one's 
finger,  and  the  train  pulled  in  and  stopped  on  the  side 
track.  He  said  he  had  no  time-piece,  but  that  his  best 
judgment,  as  near  as  he  could  come  at  it,  was  that  this 
was  between  10  and  11  o'clock.  Plaintiff's  counsel  asked 
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this  witness  what  time  of  the  day  he  left  home.  Defend- 
ant objected  to  this  question  as  incompetent  and  imma- 
terial, and  the  objection  was  sustained.  M.  M.  White, 
who  lived  near  the  station,  about  a  quarter  of  a  mile 
from  plaintiflf,  and  about  150  yards  from  the  railroad 
track,  was  awakened  before  the  fire  occurred  about  12 
o'clock,  as  he  estimated  it  without  a  timepiece,  by  a 
passing  train  of  cars  pulling  heavily.  He  went  to  the 
fire,  and  while  there  saw  a  train  standing  on  the  track. 
Other  witnesses  also  saw  a  train  at  that  time,  and 
some  testified  that  it  pulled  away  towards  the  north 
while  the  fire  was  in  progress.  Sid  Quarles,  who  lived 
some  several  hundred  yards  away  from  plaintiff,  and 
near  the  railroad  track,  testified  that  he  had  previous  to 
this  fire  noticed  trains  at  night  moving  upgrade  near 
plaintiff's  house,  with  the  engines  emitting  large  sparks, 
and  that  shortly  before  plaintiff's  fire  he  had  on  sev- 
eral occasions  seen  freight  trains  pulling  up  the  heavy 
grade  there,  emitting  large  sparks,  which  fired  the  grass 
along  there  in  his  orchard.  Several  witnesses  testified 
that  on  the  night  of  the  fire,  or  while  the  fire  was  burn- 
ing, the  wind  was  blowing  from  the  railroad  towards 
the  house ;  plaintiff  testifying  that  it  was  a  strong  wind, 
blowing  hard,  and  blowing  from  the  railroad  towards 
the  house.  At  the  conclusion  of  the  evidence,  the  court 
directed  a  verdict  for  defendant  at  its  request. 

Oliver,  Vebner  &  Rice,  and  James  Rice,  for  appel- 
lant. The  case  made  by  the  evidence -was  a  prima  facie 
case  requiring  the  submission  to  the  jury,  and  cast  upon 
defendant  the  burden  of  showing  proper  equipment  and 
handling  of  the  locomotive. — L.  d  N.  v.  Reese,  85  Ala. 
501 ;  Farley  v.  M.  d  0.,  149  Ala.  559 ;  So.  Ry.  v.  Dickens, 
161  Ala.  141;  A.  G.  8.  v.  Demoville,  167  Ala.  292.  It 
is  res  ipsa  loquitur. — So.  Ry.  v.  Collins,  60  South.  95 ; 
So.  Ry,  V.  Dickens,  supra. 
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A.  G.  &  E.  D.  Smith,  for  appellee.  There  was  no  er- 
ror in  the  rulings  on  the  evidence  as  the  answers  were 
not  relevant,  or  the  questions  did  not  show  on  their  face 
what  purpose  the  answer  would  subserve. — Carlisle  v. 
A.  G.  S.,  166  Ala.  591;  Harris  v.  Basden,  50  South.  321. 
Plaintiflf  entirely  failed  to  carry  the  burden,  and  as  the 
answer  could  not  under  any  circumstances  tend  to  make 
out  the  prima  facie  case,  the  error  was  without  injury. 
— ^Authority  supra.  The  witness  was  plaintiflfs  own 
witness  and  he  could  not  contradict  him  by  showing 
what  time  he  left  home  to  go  possum  hunting.  The 
whole  case  is  one  of  speculation  and  the  court  properly 
directed  a  verdict  for  the  defendant. — L.  &  N.  v.  Ma- 
lone,  109  Ala.  509;  L.  d  N.  v.  Reese,  85  Ala.  501;  Johrir 
son  V.  B.  R.  L.  d  P.,  43  South.  33 ;  So.  Ry.  v.  Oullat,  150 
Ala.  318 ;  8o.  Ry,  v.  Dickens,  161  Ala.  144,  a  careful  an- 
alysis of  which  case  is  invited. 

SOMEEVILLE,  J.— Where  the  plaintiflf  has  shown 
that  his  property  was  burned  by  fire  caused  by  sparks 
from  a  locomotive  operated  by  the  defendant  railroad 
company,  a  prima  facie  case  of  negligence  is  thereby 
established,  and  the  plaintiflf  may  recover,  unless  the  de- 
fendant shows  itself  free  from  negligence  in  the  con- 
struction, equipment,  or  operation  of  its  locomotive,  or 
in  the  condition  of  its  right  of  way,  if  the  Aire  is  first 
started  there.— L.  d  N.  R.  R.  Co,  v,  Reese,  85  Ala.  497, 
5  South.  283,  7  Am.  St.  Rep.  66;  Louisville  d  N,  R.  Co. 
V.  Marbury  Lumber  Co.,  125  Ala.  237,  28  South.  438,  50 
L.  R.  A.  620;  Id.,  132  Ala.  520,  32  South.  745,  90  Am. 
St.  Rep.  917 ;  So,  Ry.  Co,  v.  Darwin,  156  Ala.  311,  47 
South.  314,  130  Am.  St.  Rep.  94;  33  Cyc.  1361. 

In  the  present  case  the  afllrmative  instruction  for  the 
defendant  was  evidently  founded  on  the  trial  court's 
conclusion  that  there  was  nothing  in  the  evidence  to  jus- 
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tify  any  reasonable  inference  that  the  fire  was  in  fact 
caused  by  one  of  defendant's  locomotives. 

The  mere  fact  that  a  fire  occurs  on  premises  adjacent 
to  a  steam  railroad  track,  even  just  after  a  train  has 
passed  along,  would  not  of  itself  support  an  inference 
that  it  was  caused  by  sparks  escaping  from  the  locomo- 
tive.—Ko.  Ky.  Co,  V.  Dwknts^  161  Ala.  144,  149,  49 
South.  766;  ;So.  Ry,  Co.  v,  Collifis,  179  Ala.  335,  60 
South.  95. 

It  is,  however,  a  matter  of  common  knowledge  that  lo- 
comotives carry  fire  and  emit  sparks,  especially  w^hen 
a  heavy  load  and  a  steep  grade  require  an  extraordinary 
working  of  the  steam  exhaust.  It  is  a  matter  of  com- 
mon knowledge,  also,  that  a  strong  wind  may  carry  such 
sparks  to  a  considerable  distance,  and  that  they  may 
readily  set  fire  to  any  dry  and  inflammable  materials 
upon  which  they  happen  to  fall.  If  then,  in  addition 
to  the  passage  of  a  locomotive  at  a  seasonable  hour  pre- 
ceding the  fire,  it  is  made  to  appear  that  a  strong  wind 
was  blowing  from  the  railroad  towards  the  house,  that 
the  weather  was  very  dry,  and  the  roof  of  the  house  at 
any  point  in  a  condition  easy  to  ignite,  that  the  fire 
originated  in  the  roof  at  such  a  point,  and,  further,  that 
there  was  and  had  been  no  fire  within  or  about  the  house 
for  12  hours  or  more,  thus  excluding  any  relational  pos- 
sibility of  the  domestic  origin  of  the  fire,  we  think  that 
the  imputation  of  the  fire  to  sparks  from  the  locomotive 
is  fairly  removed  from  the  realm  of  mere  speculation, 
and  is  brought  fairly  within  the  realm  of  legitimate  and 
permissible  inference. 

It  may  be  urged  that  the  evidence  does  not  show  the 
passage  of  a  locomotive  sufficiently  near  to  the  time  of 
the  discovery  of  the  fire — about  1  o'clock,  a.  m. — to  jus- 
tify the  inference  of  such  an  origin.  One  of  the  wit- 
nesses, returning  from  a  hunt  on  the  night  of  the  fire, 


Digiti 


zed  by  Google 


186.]  OP  ALABAMA.  105 

[Deason  v.  Alabama  Great  Southern  Ry.  Co.] 

saw  an  engine  pulling  a  train  heavily  up  the  grade  to- 
wards the  north,  and  emitting  quantities  of  sparks. 
This  train  stopped  on  the  station  side  track.  He  rough- 
ly estimated  the  hour  as  being  10  or  11  o'clock,  p.  m. 
Another  witness  was  awakened  by  a  train  pulling  heav- 
ily and  going  in  the  same  direction  at  an  hour  thought 
to  be  about  12  o'clock.  An  inmate  of  the  house  was 
awakened  at  some  unknown  hour  before  the  fire  by  a 
train  going  north.  And  several  of  the  witnesses  saw  a 
train  pull  out  to  the  north  while  the  fire  was  burning. 
It  may  well  be  that  all  of  these  were  observing  or  hear- 
ing the  same  train,  and  the  one  that  the  witness  Frank 
saw  emitting  sparks  while  it  was  pulling  heavily  and 
"about  to  stall"  as  it  was  passing  near  the  plaintiff's 
house. 

On  the  whole  evidence  we  are  constrained  to  the  view 
that  whether  or  not  one  of  defendant's  locomotives  com- 
municated sparks  to  plaintiff's  house,  and  caused  its  de- 
struction by  fire,  was  a  question  that  ought  to  have  been 
submitted  to  the  jury,  and  that  there  was  error  in  in- 
structing the  jui'y  to  find  for  the  defendant.  The  fol- 
lowing authorities  illustrate  the  general  question  of  the 
sufficiency  of  circumstantial  evidence  to  show  prima 
facie  that  a  neighboring  fire  was  due  to  sparks  from  a 
passing  locomotive:  Sheldon  v.  Hudson  River  R.  Co,, 
14  X.  Y.  218,  67  Am.  Dec.  155 ;  Minneapolis,  etc.,  Co,  v. 
Great  North.  R.  Co.,  83  Minn.  370,  86  N.  W.  451 ;  Gib^ 
hons  V.  Wis.  Valtey  R.  Co.,  66  Wis.  161,  28  N.  W.  170; 
R.  A.  350,  13  Am.  St.  Rep.  221 ;  Henderso^i  r.  P.  d-  R. 
Ry.  Co.,  144  Pa.  461,  22  Atl.  851,  16  L.  R.  A.  299,  27 
Am.  St.  Rep.  652;  Dunning  v.  Maine  Central  R.  Co.,  91 
Me.  87,  39  Atl.  352,  64  Am.  St.  Rep.  208;  Clark  r.  Grj 
Tr.  West.  Ry.  Co.,  149  Mich.  400,  112  N.  W.  1121,  12 
Ann.  Cas.  559;  Babcock  v.  Can.  North.  Ry.  Co.,  117 
Minn.  434,  136  N.  W.  275,  Ann.  Cas.  1913D,  924. 
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We  think  it  was  permissible  for  plaintiff,  in  order  to 
more  accurately  fix  the  hour  of  the  night  when  the 
witness  Frank  returned  from  hunting  and  saw  the  en- 
gine going  north  and  emitting  sparks,  to  ask  him  as  to 
the  hour  of  his  departure  from  home  on  that  night. 
This  was  in  no  sense  an  attempt  to  contradict  the  wit- 
ness, but  rather  to  supplement  a  confessedly  inexact  es- 
timate with  data  which  might  have  been  of  much  value 
to  the  jury  upon  a  very  important  issue  in  the  case. 

For  the  errofs  noted,  the  judgment  will  be  reversed. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Gardner,  JJ., 
concur. 


Brooks  V.  Ingram,  et  al. 

Conspiracy, 

(Decided  April  23,  1914.    65  South.  138.) 

1.  Conspiracy;  Evidence;  Hearsay. — Where  the  action  was  for 
damages  for  conspiring  wrongfuUy  to  prevent  plaintiff  from  running 
an  excursion  train,  hearsay  evidence  of  the  reason  for  the  refusal 
of  the  railroad  company  to  run  the  train  on  the  day  selected  was  not 
admissible. 

2.  Same. — Where  plaintiff's  claim  was  that  by  conspiring  the  de- 
fendant prevented  him  from  running  an  excursion  train  to  a  point 
near  their  property  and  defendants  set  up  that  not  enough  people 
asseuibletl  to  justify  the  excursion,  it  was  competent  to  show  that 
other  excursions  were  run  on  the  same  day. 

3.  Same;  Proximate  Cause. — Where  an  excursion  planned  by  plain- 
tiff was  called  off  by  the  railroad  company  because  of  the  failure  of 
enough  iiersons  to  go,  the  defendants  were  not  liable  because  they 
conspired  to  prevent  the  excursion  and  made  misrepresentations  to 
those  assembled,  if  they  did  nothing  to  prevent  the  assembling  of 
the  excursion. 

4.  Witnesses;  Cross- Examination. —Where  plaintiff  claimed  that 
defendants  had  conspired  to  prevent  him  from  running  an  excursion 
•train  to  a  point  near  their  property  by  falsely  representing  that  per- 
sons visiting  defendant's  property  would  be  arrested  for  trespassing. 
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it  was  competent  for  defendants  to  show  on  cross-examination  of  one 
of  their  number  whether  the  public  generally  had  a  right  to  visit 
their  premises  without  permission. 

5.  Torts;  Injury  to  Business. — ^A  landowner  lias  a  right  to  keep 
any  and  all  persons  off  of  his  premises  and  is  not  liable  in  damages 
because  he  warns  persons  about  to  go  on  an  excursion  to  a  point  near 
his  property  that  they  will  not  be  permitted  to  trespass  on  his  land. 

6.  Sanitariums;  Duty  of  Proprietor, — ^The  proprietor  of  a  health 
resort  or  sanitarium  has  a  right  to  exclude  any  and  all  persons  from 
his  premises  who  would  have  a  detrimental  effect  upon  guests  there 
seeking  to  regain  their  health. 

Appeal  from  Jeflferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Ceowb. 

Action  by  Nicholas  Brooks  against  Bert  A.  Ingrain 
and  others  for  conspiracy  in  preventing  the  running  of 
an  excursion  planned  and  contracted  for  by  plaintiflf. 
Judgment  for  defendant  and  plaintiflf  appeals.  Af- 
firmed. 

C.  B.  Powell^  for  appellant.  It  is  competent  to  show 
that  the  agent  of  the  railroad  said  that  the  train  was 
canceled  because  Ingram  and  their  crowd  had  broken 
it  up  by  their  conduct  and  their  threats. — Noel  v,  State, 
49  South.  824.  The  evidence  does  not  disclose  a  bona 
flde  effort  to  prevent  people  going  on  their  property, 
but  a  conspiracy  to  injure  plaintiff  in  his  business  for 
which  an  action  will  lie. — 6  A.  &  E.  Enc.  of  Law,  877. 
The  court  erred  in  giving  charges  1,  5  and  7. — 81  Pac. 
1069;  82  Pac.  1079;  176  Mass.  492;  65  N.  J.  E.  91 

Pbrdxtb  &  Cox,  for  appellee.  Hearsay  evidence  is  not 
admissible. — Mclntyre  v.  White,  124  Ala.  177.  It  was 
competent  to  show  by  defendant  that  no  one  had  a  right 
to  go  on  the  property  without  permission. — Mayf.  69. 
The  court  properly  gave  charges  1,  5  and  7. — 38  Cyc.  1 
and  notes ;  13  Cyc.  7  and  notes. 

MAYPIELD,  J. — Appellant  sued  appellee  to  recover 
damages  for  wrongfully  conspiring  to  prevent  plaintiflf 
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from  running  an  excursion  train  from  Birmingham, 
Ala.,  to  Lock  3,  on  the  Coosa  river,  and  to  or  near  the 
vicinity  of  Ingram  Wells. 

The  complaint  is  as  follows :  ^'Plaintiff  claims  of  the 
defendants  $1,000  damages  for  this,  that  the  plaintifiF 
made  a  contract  with  the  Seaboard  Air  Line  Railroad 
Company  whereby  plaintiff  was  permitted  to  operate 
an  excursion  train  on  the  Seaboard  Air  Line  Railroad, 
out  of  Birmingham,  Ala.,  to  Lock  3  on  the  Coosa  river 
on  the  22d  day  of  June,  1911,  for  which  plaintiff  paid 
f  125  to  the  said  railroad  company,  and  expended  in  and 
about  advertising  and  preparing  for  said  excursion  f  150, 
and  plaintiff  avers  that  on  the  22d  day  of  June  he  had 
said  train  at  Birmingham,  ready  to  start,  with  five  pas- 
senger coaches  of  the  capacity  of  about  100  passengers 
each,  and  a  large  crowd  of  about  500  persons  had  as- 
sembled at  the  station  prepared  to  take  said  train,  a 
large  number  of  whom  had  paid  their  fare  of  f  1.25  each, 
and  plaintiff  avers  that,  in  pursuance  to  a  common  de- 
sign and  purpose  on  the  part  of  the  defendant  to  injure 
plaintiff  by  inducing  persons  not  to  go  on  said  excur- 
sion, the  said  defendants  wrongfully  sent  agents  into 
said  crowd,  and  industriously  circulated  among  them 
the  false  information  that  said  train  did  not  run  to  Lock 
3,  and  that  no  person  would  be  allowed  to  go  to  Ingram 
Wells,  a  place  in  the  vicinity  of.  Lock  3,  which  place 
plaintiff  had  advertised  that  said  passengers  on  said  ex- 
cursion would  have  the  opportunity  to  visit,  and  that  any 
of  said  passengers  going  there  would  be  arrested  for 
trespass  by  defendants,  and,  in  pursuance  to  said  com- 
mon design  and  purpose,  the  defendants  procured  the 
advertisements  of  said  excursion  to  be  torn  down  where 
plaintiff  had  posted  them,  and,  as  a  proximate  conse- 
quence of  said  wrongs,  the  plaintiff  was  compelled  to 
abandon  said  excursion,  and  he  thereby  suffered  the  loss 
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of  said  amount  so  paid,  and  lost  great  profits  thereon 
all  to  his  damage  as  aforesaid,  for  which  he  sues." 

Defendants  filed  a  great  number  of  special  pleas ;  but 
demurrers  were  sustained  as  to  eaeh,  and  the  trial  was 
had  on  the  general  issue  as  to  the  count  set  out  above. 
The  trial  resulted  in  verdict  and  judgment  for  defend- 
ants, from  which  judgment  plaintiff  prosecutes  this  ap- 
peal. 

Plaintiff  sought  to  prove  by  hearsay  testimony  the 
reason  for  the  railroad  company's  declining  to  run  the 
excursion  train  on  the  occasion  in  question.  The  trial 
court,  of  course,  properly  declined  to  all^^wsuch  proof. 

There  was  no  error  in  allowing  defendants  to  ask 
Bert  A.  Ingram  if  he  knew  whether  any  one  had  the 
right  to  go  to  Ingram  Wells  without  permission.  The 
defendants  certainly  had  the  right  on  cross-examination 
to  ask  this  question,  and  to  ascertain  if  the  witness  had 
knowledge  of  this  fact,  which  was  material  on  this  trial. 
It  was  a  disputed  question  of  fact  what  caused  the  fail- 
ure of  the  excursion  train  in  question  to  run  on  the  day 
scheduled.  It  was  therefore  proper  for  the  defendants 
to  prove  that  other  excursion  trains  were  running  out 
of  Birmingham  on  the  day  in  question.  Such  proof  had 
some  tendency  to  show  that  not  enough  passengers  ap- 
peare<l  to  justify  the  running  of  the  excursion  train  to 
Lock  3  or  to  Ingram  Wells,  and  that  this  was  the  cause 
of  the  failure  to  run,  and  not  any  wrongful  act  of  the 
defendants,  as  alleged. 

The  trial  court,  at  the  request  of  the  defendants, 
charged  the  jury  as  follows : 

"I  charge  you,  gentlemen  of  the  jury,  that  the  defend- 
ant Ingram  Lithia  Water  Company  had  the  right  to 
keep  any  and  all  persons  off  their  premises,  and,  if  they 
did  no  other  acts  than  that  of  warning  said  persons  off 
their  premises,  then  you  must  find  for  said  defendant." 
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"I  charge  you,  gentlemen  of  the  jury,  that  the  de- 
fendants were  under  a  duty  to  protect  their  premises 
from  any  and  all  persons  whose  presence  would  be  det- 
rimental to  the  health  of  any  guests  that  you  may  find 
from  the  evidence  that  defendants  had  there  for  the  pur- 
pose of  recuperating  their  health,  and  that,  if  an  excur- 
sion of  the  kind  and  character  shown  by  the  evidence 
in  this  cause  would  be  detrimental  to  their  health,  then 
it  was  the  duty  of  the  defendants  to  prevent  said  excur- 
sion from  going  on  the  premises  where  said  guests 
were." 

"I  charge  you,  gentlemen  of  the  jury,  that,  if  you  be- 
lieve from  the  evidence  that  the  said  excursion  was  call- 
ed off  by  the  Seaboard  Air  Line  Railway  Company  be- 
cause enough  persons  did  not  congregate  to  go  on  said 
excursion,  and  that  defendants  did  no  act  to  prevent 
their  so  congregating,  then  you  must  find  for  the  de- 
fendants." 

There  was  no  error  in  the  giving  of  either  of  the  above 
charges.  Each  asserted  a  correct  proposition  of  law 
applicable  to  the  issues  and  the  evidence  in  the  cause. 

These  are  all  the  assignments  that  are  sufficiently  in- 
sisted upon  to  merit  treatment  or  decision  at  our  hands. 
The  others  have  been  examined,  however,  and  we  find  no 
reversible  error. 

Affirmed. 

Andbeson^  C.  J.,  and  Sombbvillb  and  Qardnbr^  JJ., 
concur. 
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liverett  v.  Nashville,  Chattanooga  &  St.  L.  Ry. 

Injury  to  Person  on  Track. 

(Decided  February  12,  1914.    Rehearing  denied- April  23,  1914. 
66  South.  54.) 

1.  Railroads;  Persons  on  Track;  Willful  and  W&nton  Negligence, 
— Knowledge  on  the  part  of  the  trainmen  of  such  conditions  as  ren- 
dered It  likely  that  some  one  would  be  upon  the  track  at  the  point 
described,  and  exposed  to  danger  In  the  absence  of  omitted  precau- 
tions Is  the  essence  of  wanton  or  willful  Injury,  and  a  failure  to  aver 
such  knowledge  renders  a  complaint  deficient. 

2.  S^ame;  Pleading;  Discovered  Peril. — Where  the  complaint  al- 
leged that  the  railway  company  so  negligently  conducted  Its  business 
that  one  of  its  trains  ran  over  plaintiff's  Intestate,  a  plea  that  such 
Intestate  when  injured  was  a  trespasser  on  defendant's  track  Is  not 
defective  for  failing  to  allege  that  defendant  made  no  effort  to  prevent 
the  injury  after  discovering  his  position  of  peril ;  although  the  aver- 
ments of  the  complaint  are  broad  enough  to  cover  subsequent  negli- 
gence on  the  part  of  those  in  charge  of  the  train,  yet  when  it  appears 
both  in  the  complaint  and  the  pleading  that  intestate  was  a  trespasser 
the  burden  is  on  plaintiff  to  allege  a  failure  of  defendant's  servants  to 
use  due  diligence  after  discovering  the  position  of  intestate's  peril. 

3.  Bame. — ^Where  the  complaint  alleged  that  intestate  was  killed 
while  crossing  the  tracks  of  defendant  railway,  or  while  passing 
along  the  highway  at  a  public  crossing,  a  plea  alleging  that  when  he 
was  injured,  he  was  walking  along  the  track,  was  standing  on  it.  or 
Bitting  or  lying  down  thereon,  is  good  as  a  plea  In  the  nature  of  the 
general  issue. 

4.  Same;  Wanton  Negligence. — ^Where  It  did  not  appear  that  any 
considerable  number  of  people  passed  at  the  crossing  or  at  the  little 
trail  200  feet  away  so  that  the  presence  of  persons  on  the  track  could 
be  anticipated,  the  servants  of  the  railroad  company  are  not  guilty 
of  wanton  negligence  for  failure  to  take  precautions. 

5.  Same. — Proof  that  a  train  was  proceeding  at  a  rate  of  from 
30  to  35  miles  per  hour  at  a  place  where  the  presence  of  a  person  on 
the  track  was  not  to  be  anticipated,  is  not  suffliclent  to  show  that 
those  in  charge  of  the  train  were  guilty  of  willful  or  wanton  negli- 
gence in  running  down  the  Intestate. 

0.  Same;  Presumption  of  Negligence. — ^Where  plalntiflTs  Intestate 
was  run  down  by  a  train  while  on  defendant's  railway  track  a  few 
hundred  feet  from  a  crossing,  proof  that  the  engineer  did  not  discover 
his  position  of  peril  at  all,  rebuts  the  prima  facie  presumption  of 
negligence  raised  by  the  provision  of  section  5473,  Code  1907,  and 
defendant  is  not  liable  as  the  only  duty  it  owed  intestate  was  not 
to  injure  him  after  discovering  his  position  of  peril. 

7.  Same;  Crossing  Accident;  Variance, — ^Where  the  complaint  al- 
leged that  plaintiff's  Intestate  was  killed  while  crossing  defendant's 
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track  "at  or  near"  a  certain  public  crossing,  proof  that  he  was 
killed  at  a  point  200  feet  distance  therefrom  constitutes  a  material 
variance,  since  the  phrase  "at  or  near*'  is  used  to  fasten  on  defendant 
duties  owed  only  with  respect  to  that  place. 

8.  Pleadings;  General  Demurrer. — A  plea  that  plaintiff's  intestate 
was  a  trespasser  at  the  time  and  place  when  and  where  he  was 
killed  was  sufficient  as  against  a  general  demurrer,  the  action  being 
for  the  wrongful  death  of  intestate  by  being  run  down  by  a  train 
on  defendant's  track. 

9.  Appeal  and  Error;  Harmless  Error;  Pleading, — ^Where  plaintiff 
had  the  full  benefit  of  the  issues  sought  to  be  presented  under  one 
count  of  the  complaint,  in  other  counts  to  which  no  demurrers  was 
sustained,  she  was  not  prejudiced  by  the  sustaining  of  the  demurrer 
to  the  count  in  question. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  Lola  Liverett  as  administratrix  against  the 
Nashville,  Chattanooga  &  St.  Louis  Railway,  for  dam- 
ages for  the  wrongful  death  of  her  intestate  caused  by 
being  run  down  by  a  train  on  defendant's  railway. 
Judgment  for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

McCoRD  &  Orr,  for  appellant.  The  court  erred  in  sus- 
taining demurrers  to  the  fourth  count  of  the  complaint. 
— M .  J,  &  K.  G,  V,  Smith,  153  Ala.  127 ;  Montg.  St.  Ry,  v. 
Lewis,  148  Ala.  134;  A,  G.  S.  v.  Guest,  144  Ala.  373; 
M,  d'  C,  V,  Martin,  117  Ala.  382.  The  court  erred  in 
oveiTuling  demurrers  to  the  pleas  filed  to  the  counts  in 
simple  negligence. — B,  R,  L,  &  P,  v,  Lee,  153  Ala.  79; 
Tenn.  Co,  v.  Bridges,  144  Ala.  229.  It  was  a  question 
for  the  jury  whether  or  not  under  the  evidence  the  con- 
duct of  the  engineer  was  wanton,  willful  or  intentional. 
Foshe&s  Case,  125  Ala.  199;  Orr's  Case,  121  Ala.  489; 
B,  R.  L.  d  P,  V.  Landrum,  153  Ala.  192,  and  authorities 
supra.  It  is  negligence  per  se  to  run  an  engine  as  the 
evidence  disclosed  this  was  done. — Wes,  Ry,  v,  Mitchell, 
148  Ala.  35;  B.  R,  L,  &  P.  v.  Fox,  167  Ala.  284.  Coun- 
sel discuss  other  assignments  of  error,  but  without  fur- 
ther citation  of  authority. 
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Spragins  &  Spbakb^  and  Street^  Isbell  &  Bradford, 
for  appellee.  The  court  properly  sustained  demurrers 
to  count  4.— L.  d  N,  v.  Banks,  132  Ala.  471 ;  C.  of  Ga. 
V,  Foshee,  125  Ala.  199 ;  So.  Ry,  v.  Bush,  122  Ala.  470 ; 
M.  &  C.  V.  Martin,  117  Ala.  367;  G.  P.  Ry.  Co.  v.  Lee, 
92  Ala.  262.  The  effect  of  the  court's  rulings  on  the 
pleadings  was  to  hold  that  counts  2  and  5  charged  wan- 
tonness, and  hence,  any  error  as  to  count  4  was  without 
injury.  Most  of  the  demurrers  filed  to  the  pleas  were 
general,  and  properly  overruled  on  that  account. — § 
5340,  Code  1907,  and  cases  cited.  The  demurrers  point- 
ing out  defects  to  the  pleas  were  properly  overruled. — 
Foshee's  Ca^e,  supra;  Brown  v,  St.  L.  &  S.  F.  R.  R.  Co., 
171  Ala.  315.  The  objections  to  evidence  were  all  gen- 
eral, and  hence,  properly  overruled. — B.  R.  L.  &  P.  Co. 
V.  Landrum,  153  Ala.  192 ;  L.  d  N.  v.  Bank,  supra.  The 
court  properly  gave  the  affirmative  charge  as  to  the 
wanton  count. — Carlisle  v.  A.  G.  S,,  166  Ala.  591 ;  John- 
son V.  B.  R.  L.  d  P.  Co.,  149  Ala.  529 ;  So.  Ry.  v.  Stewart, 
153  Ala.  133 ;  Ga.  Pac.  v.  Lee,  supra.  The  case  went  to 
the  jury  on  the  simple  negligence  count,  and  the  aver- 
ments of  the  complaint  were  not  proven. — T.  C.  d  I.  v. 
Hansford,  125  Ala.  349.  The  intestate  was  a  trespasser, 
and  the  pleas  filed  to  these  counts  were  fully  proven. — 
Ensley  R.  Co.  v.  Chewnvng,  95  Ala.  24:]  L.  d  N.  v.  Hair- 
st(m,  97  Ala.  352 ;  Stringer  v.  A.  M.  R.  R.  Co.,  99  Ala. 
397.  There  is  no  duty  on  trainmen  to  keep  a  lookout 
for  trespassers  or  for  persons  crossing  the  track  else- 
where than  at  a  public  crossing,  or  in  thickly  settled 
communities. — C.  of  Ga.  v.  Bla^ckmon,  169  Ala.  303; 
Weatherly  V.  N.  C.  d  St.  L.,  166  Ala.  575;  So.  Ry.  v. 
Stewart,  164  Ala.  173 ;  L.  d  N.  v.  Levyis.  141  Ala.  466. 
Defendant  was  entitled  to  the  general  charge  on  the 
whole  case. — ^Authorities  supra. 

8—186 
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SOMERVILLE,  J.— The  fourth  count  of  the  com- 
plaint is  deficient  in  failing  to  aver  knowledge  on  the 
part  of  the  trainmen  of  such  conditions  as  rendered  it 
likely  that  some  one  would  be  upon  the  track  at  the 
point  described,  and  exposed  to  danger  in  the  absence 
of  the  omitted  precautions.  Such  knowledge  is  the  very 
essence  of  wanton  or  willful  injury. — G.  of  (J a,  Ry,  Co. 
V,  Foshee,  125  Ala.  201,  226,  27  South.  1006;  Peters  v. 
Southern  Ry.  Co,,  135  Ala.  533,  33  South.  332;  South- 
em  Ry,  Co,  V.  Stewart,  179  Ala.  304,  60  South.  927. 
Moreover,  plaintiff  had  the  full  l>enefit  of  this  issue  un- 
der other  counts  of  his  complaint.  There  was  neither 
error  nor  prejudice  in  sustaining  the  demurrer  to  this 
count. 

Defendant's  second  plea,  viz.,  that  plaintiff's*  intes- 
tate "was  a  trespasser  on  the  track  at  the  time  and 
place  when  and  where  he  was  killed,"  if  deficient,  was 
impugned  only  by  general  grounds  of  demurrer,  which 
were  properly  overruled. 

The  fourth  plea,  viz.,  that  plaintiff's  intestate,  "when 
injui*ed,  was  walking  along  said  track,  or  standing  on 
it,  or  sitting  or  lying  down  thereon,"  is  attacked  on  the 
ground  that  it  does  not  appear  but  that  defendant  made 
no  effort  to  prevent  the  injury,  or  that  it  wantonly  or 
willfully  killed  the  intestate  because  he  was  on  the 
track.  It  is  true  that  the  averment  of  the  first  count 
that  defendant  "so  negligently  conducted  its  said  busi- 
ness that  one  of  its  locomotives  ran  over  the  plaintiff's 
intestate  is  broad  enough  to  cover  subsequent  negli- 
gence on  the  part  of  the  engineer  {C,  of  Oa.  Ry.  Co.  v. 
Foshee,  125  Ala.  199,  217,  27  South.  1006),  and  so  to 
support  a  recovery  therefor;  nevertheless,  when  it  ap- 
peal's from  the  complaint  alone,  or  from  the  complaint 
and  a  plea  combined  (as  here),  that  the  intestate  was  a 
trespasser  upon  the  defendant's  track  or  right  of  way, 
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this  imposes  upon  the  plaintiff  the  burden  of  further  al- 
leging that  the  defendant's  servant  failed  to  use  due  dil- 
igence to  avoid  the  injury  after  discovering  the  peril. 
It  is  suflScient  to  say  of  this  plea  that  it  is  a  direct  tra- 
verse of  the  material  averments  of  the  complaint  that 
the  intestate  was  killed  while  crossing  the  track,  or 
while  passing  along  the  highway  at  a  public  crossing^ 
and  was  in  effect  a  plea  of  the  general  issue,  and  not 
subject  to  the  demurrer. 

The  trial  court  properly  instructed  the  jury  that  they 
could  not  find  for  plaintiff  on  the  wanton  counts.  There 
was  no  evidence  offered  as  to  the  number  of  the  popu- 
lation of  Boaz,  or  the  vicinity  of  the  crossing,  nor  was 
it  shown  that  i)eople  crossed  even  at  the  public  cross- 
ing— to  say  nothing  of  the  little  trail  where  the  injury 
occurred,  and  which  was  nearly  200  feet  from  the  public 
crossing — in  such  numbers  and  with  such  frequency  as 
to  render  it  probable  that  some  one  would  be  exposed 
to  danger;  and  hence  there  was  no  support  whatever 
for  the  charge  of  wanton  or  willful  injury.  Nor  could 
it  be  supported  in  inference  by  the  mere  fact  that  the 
train  was  running  at  a  speed  of  30  or  35  miles  an  hour. 

The  case  went  to  the  jury  on  the  first,  third,  and  sixth 
counts  of  the  complaint,  charging  simple  negligence. 
The  first  and  sixth  counts  aver  that  the  intestate  was 
killed  while  in  the  act  of  crossing  the  track  "at  or  near" 
to  a  specified  public  crossing  in  the  town  of  Boaz.  The 
undisputed  evidence  shows,  on  the  contrary,  that  he  was 
killed  at  a  point  some  150  or  200  feet  from  that  cross- 
ing. Where  the  phrase  "at  or  near"  is  used  in  plead- 
ing, not  merely  to  identify  the  locus  of  the  injury,  but 
to  fasten  upon  defendant  certain  duties  owed  only  with 
respect  to  the  place  named,  then  proof  of  injury  at  a 
place  150  or  200  feet  distant,  where  defendant's  obliga- 
tions to  the  public  are  of  a  materially  different  char- 


Digiti 


zed  by  Google 


116  SUPREME  COURT  [Vol. 

[lilverett  v.  Nashvlllei  Chattanooga  &  St  L.  Ry.] 

acter,  will  not  support  the  complaint. — B,  R,,  L,  d  P. 
Co.  V.  hide,  177  Ala.  400,  58  South.  990 ;  Pryor  v.  L.  &  N, 
R.  R.  Co.,  90  Ala.  32,  8  South.  55;  Central  of  G.  Ry.  Co. 
V.  Thomm,  1  Ala.  App.  267,  55  South.  443.  We  are 
therefore  of  the  opinion  that  plaintiff  failed  to  make  out 
his  case  under  these  counts. 

The  third  count  avers  that  the  intestate  was  killed 
"while  passing  along  the  highway  at  a  public  crossing 
in  said  town  of  Boaz,  known  as  the  ^Denson  crossing.'  " 
The  variance  between  this  averment  and  the  proof  is 
radical  and  fatal,  for  the  reasons  just  above  stated. 

It  is  of  no  consequence  that  the  first  count  does  not 
designate  Benson's  crossing  as  a  public  crossing,  since 
the  evidence  shows  that  it  was  a  public  crossing  in  fact, 
and  intestate's  rights  and  defendant's  duties  were  not 
the  same  at  the  trail  and  at  the  crossing.  But,  pre- 
termitting the  theory  of  vai'iance,  the  only  duty  owed 
by  defendant  to  intestate  while  crossing  its  track  at 
the  place  where  he  was  in  fact  killed  was  not  to  injure 
him  intentionally,  and  to  use  due  dilligence  to  avoid 
injuring  him  after  discovering  his  peril.  The  testimony 
of  the  engineer  shows  that  intestate's  peril  was  not  dis- 
covered at  all,  and  this  overcomes  the  prima  facie  pre- 
sumption of  negligence,  created  by  the  statute  (Code,  § 
5473),  where  an  injury  is  shown.  In  this  view  of  the 
case  the  court  might,  with  propriety,  have  given  the 
general  affirmative  charge  for  defendant  on  the  entire 
case,  and  it  is  therefore  wholly  unnecessary  to  consid- 
er the  other  rulings  of  the  court  which  are  assigned  as 
error,  since  in  no  aspect  could  they  affect  the  result. 

The  judgment  is  affirmed. 

Anderson,  C.  J.,  and  McClbllan  and  Sayre,  J  J., 
concur. 
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Fuller  V.  Lanett  Bleaching  Co. 

Injury  to  Servwut. 

(Decided  May  1,  1914.    65  South.  61.) 

1.  Statutes;  Foreiffn  Statutes;  Construction, — ^A  constraction  placed 
by  the  court  of  last  resort  of  a  sister  state  on  a  statute  thereof  is  at 
least  persuasive  that  the  legislature  adopting  the  statutes  intended 
it  as  so  construed. 

2.  Attorney  and  Client;  Lien;  Statutory  Provision. — Under  sub- 
division 2,  section  3011,  Ck>de  1907,  an  attorney  for  plaintiff  has  a 
lien  on  the  cause  of  action,  and  may  intervene  to  prosecute  an  appeal 
from  a  judgment  for  defendant,  notwithstanding  the  parties  have 
settled  the  cause  pending  the  appeal. 

(Say re,  J.,  dissents.) 

Appeal  from  Chambers  Circuit  Court. 

Heard  before  Hon.  S.  L.  Brbweb. 

Action  by  J.  K.  Fuller  against  the  Lanett  Bleaching 
Company  for  damages  for  personal  injury.  There  was 
a  judgment  for  defendant,  and  plaintiff  appealed,  and, 
pending  the  appeal,  the  cause  of  action  was  settled  by 
the  parties.  Motion  of  appellee  to  dismiss  the  appeal 
denied,  and  counter  motion  of  appellant's  counsel  to 
intervene  to  prosecute  the  appeal  granted. 

On  reaching  this  court,  the  appeal  was  submitted, 
and  the  appellee  filed  a  motion  to  set  aside  the  submis- 
sion and  dismiss  the  appeal  because  of  the  fact  that, 
after  the  appeal  was  taken,  plaintiff  and  defendant  com- 
promised and  settled  the  claim;  the  defendant  paying 
the  plaintiff  the  sum  of  $200  in  full  accord  and  satisfac- 
tion, releasing  and  forever  discharging  defendant  from 
any  and  all  actions,  causes  or  causes  of  action,  claims 
and  demands  in  consequence  of  the  injuries  suffered. 
This  accord  was  in  writing  and  executed  on  February 
21,  1912.     Attorney  for  appellant  resisted  the  motion, 
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and  asked  to  intervene  for  the  purpose  of  prosecuting 
the  appeal,  setting  up  a  lien  and  an  interest  under  the 
statute  in  the  suit  pending.  In  response  to  these  several 
applications  and  motions,  the  following  opinion  was 
written. 

Carlton  E.  Battle,  and  N.  D.  Dbnson,  for  appellant. 
No  brief  reached  the  Reporter. 

Stbother,  Hines  &  Fuller,  for  appellee.  No  brief 
reached  the  Reporter. 

ANDERSON,  C.  J.— Subdivision  2  of  section  3011  of 
Code  1907,  the  constitutionality  of  which  is  not  assailed 
by  counsel,  reads  as  follows:  "Upon  suits,  judgments, 
and  decrees  for  money,  they  shall  have  a  lien  superior 
to  all  liens  but  tax  liens,  and  no  person  shall  be  at  lib- 
erty to  satisfy  said  suit,  judgment,  or  decree,  until  the 
lien  or  claim  of  the  attorney  for  his  fees  is  fully  sat- 
isfied; and  attorneys  at  law  shall  have  the  same  right 
and  power  over  said  suits,  judgments  and  decrees,  to  en- 
force their  liens,  as  their  clients  had  or  may  have  for 
the  amount  due  thereon  to  them." 

This  is  a  literal  reprocluction  of  a  Georgia  statute 
which,  at  the  time  of  adoption  in  this  state,  had  been 
often  construed  by  the  Supreme  Court  of  Georgia,  and 
which  said  construction  is  at  least  persuasive  that  our 
Legislature  intended  to  adopt  it  as  construed  in  the  ju- 
risdiction from  which  it  was  borrowed. 

"As  attorneys  at  law  have  a  lien  for  their  fees  upon 
all  suits  brought  by  them,  the  defendant  in  a  civil  ac- 
tion cannot  settle  with  the  plaintiff  so  as  to  defeat  the 
lien  of  the  latter's  attorney  or  his  right  to  proceed  with 
the  case  to  recover  the  amount  of  his  fee." — Johnson  v, 
McCurry,  102  Ga.  471,  31  S.  E.  88;  Txoiggs  v,  Cliambers, 
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56  Ga.  279 ;  Coleman  v.  Ryan,  58  Ga.  132 ;  Little  v.  Sex- 
tony  89  Ga.  411,  15  S.  E.  490. 

For  a  full  discussion  of  this  subject,  see  note  in  the 
case  of  Cameron  v,  Boeger,  93  Am.  St.  Rep.  169,  where- 
in the  statutes  are  discussed,  but  none  of  which  seem  to 
be  identical  with  the  Georgia  and  Alabama  statute  as 
above  quoted. 

We  therefore  overrule  the  defendant's  motion  to  dis- 
miss this  appeal,  and  grant  the  motion  of  plaintiff's 
counsel  to  intervene  for  the  purpose  of  prosecuting  said 
appeal. 

McClbllan,  Mayfibld,  Sombrvillb,  db  Gbaffbnribd^ 
and  Gardner,  JJ.,  concur.     Sayrb,  J.,  dissents. 


LfOuisville  &  Nashville  R.  R.  Co.  v.  Loyd. 

Crossing  Accident. 

(Decided  April  16,  1914.    Rehearing  denied  May  14,  1914. 
62  South.  153.) 

1.  Railroads;  Crossings;  Duty  of  Traveler. — A  traveler  must  take 
precaution  to  prevent  injury  to  himself  before  attempting  to  drive 
across  or  otherwise  cross  a  railroad  track  at  a  pubUc  crossing. 

2.  Same;  Reciprocal  Rights  and  Duties. — The  public  and  the  rail- 
roads have  reciprocal  rights  and  owe  to  each  other  reciprocal  duties 
and  ot)Ugatlons  in  the  use  of  highway  crossings. 

3.  Same;  Crossing  Accident;  Contributory  'Negligence;  Jury  Ques- 
tifjn. — I'nder  the  evidence  in  this  case  it  was  a  question  for  the  jury 
whether  plaintiff  was  guilty  of  contributory  negligence  in  not  stop- 
ping a  second  time  and  looking  and  listening  for  an  approaching 
train  before  driving  across  the  track. 

4.  Same. — It  was  a  question  for  the  jury  under  the  evidence  in  this 
case  whether  the  engineer  had  time  before  reaching  the  crossing  at 
which  plaintiff  was  injured  to  materially  decrease  the  speed  of  his 
train,  and  if  he  had  done  so,  whether  plaintiff  would  have  had  time 
to  have  avoided  the  injury. 

5.  Same. — It  was  a  question  for  the  jury  In  this  case  whether  the 
fireman  was  negligent  in  assuming  that  plaintiff  had  stopped  and  was 
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waiting  for  the  train  after  plaintilF  had  disappeared  from  his  range 
of  view. 

6.  Satne;  Last  Clear  Chance. — If  the  ^gineer  discovered  plaintiff's 
dangerous  situation  in  time  to  have  prevented  the  injury,  and  failed 
to  do  so  after  plaintiff  had  driven  upon  the  highway  crossing  so  as 
to  be  In  danger  from  the  approaching  train,  and  had  then  attempted 
to  extricate  himself  from  danger,  plaintiff  could  recover  for  resulting 
injuries  under  a  count  alleging  negligence. 

7.  Same;  Wanton  Injury. — Under  all  the  circumstances  and  facts 
surrounding  the  place  and  time  of  the  injury  to  plaintiff,  it  was  a 
question  for  the  jury  whether  or  not  the  engineer  in  charge  of  the 
train  inflicting  the  injuries  on  plaintiff  was  guilty  of  wanton  negli- 
gence. 

8.  Same;  Failure  to  Oive  Signal. — A  failure  to  give  the  signals 
required  by  section  5473,  Code  1907,  at  the  places  specified  is  simple 
and  not  wanton  negligence. 

9.  Sam^;  Municipal  Regulations. — An  ordinance  prohibiting  the 
running  of  any  locomotive  at  a  greater  rate  of  speed  than  eight  miles 
per  hour  "between  1st  and  7th  streets"  did  not  include  the  territory 
occupied  by  let  and  7th  streets,  but  only  the  territory'  between  them. 

10.  Same;  Ordinance;  Omission. — Under  a  count  charging  wanton 
negligence  in  an  action  for  injuries  at  a  street  crossing  by  being 
struck  by  a  locomotive,  an  ordinance  requiring  the  bell  to  be  rung 
when  crossing  the  street  was  admissible. 

11.  Sam^e;  Reasonableness. — An  ordinance  prohibiting  the  running 
of  a  train  at  a  greater  rate  of  speed  than  eight  miles  per  hour 
between  certain  streets,  and  requiring  the  giving  of  the  usual  signals 
by  ringing  the  bell  and  blowing  the  whistle  is  reasonable  and  en- 
forceable. 

12.  Same;  Instructions. — ^Where  the  action  was  fpr  injuries  by  being 
struck  by  a  locomotive  at  a  highway  crossing,  and  there  was  in  evi- 
dence an  ordinance  prohibiting  an  engine  to  be  run  at  a  greater  rate 
of  speed  than  eight  miles  per  hour  between  certain  streets,  and  re- 
quiring the  giving  of  the  usual  signals,  etc.,  a  charge  asserting  that 
the  ordinance  only  affected  a  part  of  the  territory  covered  by  1st 
and  7th  Streets  between  the  outside  limits  of  both  of  those  streets, 
did  not  constitute  affirmative  error  in  its  giving,  as  the  ordinance 
applied  to  the  whole  town,  except  in  that  part  relating  to  speed, 
though  not  including  the  two  streets  themselves  with  resi>eot  to  the 
speed  limit. 

13.  Sow^.— Where,  under  the  evidence  it  was  a  question  for  the 
jury,  as  to  whether  the  fireman  was  n^ligent  in  assuming  that  plain- 
tiff, when  he  disappeared  behind  certain  obstructions,  had  stopped 
and  was  waiting  for  the  train  to  pass,  it  was  not  error  to  refuse  a 
charge  asserting  that  if  the  fireman  saw  plaintiff  when  the  engine 
was  100  or  more  feet  up  the  track,  and  plalntiiTs  wagon  was  80  or 
40  feet  from  the  main  track,  the  trainmen  were  not  thereby  bound 
to  try  to  stop  the  train  or  prevent  the  injury. 

14.  Trial:  Reception  of  EtH(Jence;  General  Objection. — A  general  ob- 
jection to  the  whole  evidence,  a  part  of  which  is  admissible,  is  not 
good,  and  the  court  will  not  be  put  in  error  for  overruling  it. 
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15.  Same;  Province  of  Court  and  Jury;  Disputed  Facts. — ^It  is  the 
province  and  duty  of  the  jury,  and  not  of  the  court,  to  determine 
disputed  issues  of  fact 

( Mayfield,  J.,  dissents,  and  Anderson,  O.  J.,  and  Sayre,  J.,  'dissent 
in  part) 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Action  by  E.  D.  Loyd  against  the  Louisville  &  Nash- 
ville Railroad  Company  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

The  following  is  charge  2:  "The  court  charges  the 
jury  that,  if  they  believe  from  the  evidence  that  thel 
fireman  on  defendant's  engine  on  said  occasion  did  see 
said  plaintiff  in  his  wagon  when  the  engine  was  some 
100  feet  or  more  up  the  track,  and  the  plaintiff  and  his 
wagon  was  30  or  40  feet  from  the  main  track,  then  these 
facts  did  not  place  any  duty  on  defendant  to  take  any 
preventive  efforts  to  stop  said  train  or  to  prevent  said 
allied  injury." 

Oeorgb  H.  Parker^  and  Eystbr  &  Eystbr^  for  appel- 
lant- Charge  2  should  have  been  given. — B.  R,  d  E.  Co, 
V.  Bowers,  110  Ala.  331;  Burson  v.  L.  &  N,,  116  Ala. 
198;  L.  d  N.  V,  Black,  89  Ala.  313;  Frazef^s  Case,  81 
Ala,  185.  Charge  6  should  have  been  given. — Weather- 
ly  17.  .V.  C.  d  8t  L.  Ry.,  166  Ala.  675.  Charges  12,  14  and 
22  should  have  been  given. — Weatherly's  Ca^e,  supra; 
Chi.  Pac.  V.  Lee,  92  Ala.  262 ;  Merrill  v.  Sheffield  Co., 
169  Ala.  242;  Anmstan  E.  d  O.  Co.  v.  Ro>sen,  159  Ala. 
195 ;  Smith  v.  C.  of  Ga.,  165  Ala.  410.  Charge  20  should 
have  been  given. — Weatherly's  Case,  supra;  So.  Ry.  v. 
Arnold,  114  Ala.  183 ;  McAdory  v.  L.  d  N.,  109  Ala.  696. 
The  duty  to  stop,  look  and  listen  must  be  performed  at 
such  a  time  and  place  with  reference  to  the  particular 
situation  as  will  enable  the  carrier  to  accomplish  the 
purpose  of  the  law  and  conserve  his  own  safety. — C.  of 
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Ga.  V,  Foshee,  125  Ala.  213 ;  Whaley  v,  L,  d  .V.,  in  MSS. ; 
211  Fed.  331.  Mei-e  error  of  judgment  or  omission  to 
act  cannot  rise  to  a  degree  of  wanton  negligence  or  will- 
ful wrong. — H.  A.  ci  B,  v,  Swope^  115  Ala.  306;  Same  v. 
Simpson,  91  Ala.  560;  A.  G,  S.  v.  Burgess,  111  Ala.  587, 
and  authorities  first  cited. 

J.  B.  Hrown  and  A.  A.  Griffith,  for  appellee.  It 
was  a  question  for  the  jury  under  the  evidence  in  this 
case  whether  the  engineer  and  the  fireman  were  guilty 
of  wanton  negligence. — B.  K.  L.  d  P.  Co.  v.  Landrum, 
152  Ala,  192;  Duncan  v,  St.  L.  d  S,  F,,  152  Ala.  126; 
Johnson  v.  B,  R,  L.  d  P.,  119  Ala.  529 ;  A,  G,  S.  i\  Guest, 
HI  Ala.  379;  L.  d  N,  v.  Orr,  121  Ala.  191;  L.  d  N.  v, 
Davener,  162  Ala.  660 ;  C.  of  Ga.  v.  Partridge,  136  Ala. 
587.  It  is  settled  beyond  controversy  that  a  recovery 
may  be  had  for  subsequent,  and  well  as  primary  negli- 
gence under  a  count  charging  simple  negligence  aver- 
red in  general  terms. — L.  d  N.  v,  Calvert,  172  Ala.  597 ; 

A.  G.  S.  V.  McWhorter,  156  Ala.  281 ;  C,  of  Ga.  v.  Foshee, 
125  Ala,  199.  Under  the  evidence  in  this  ca«e  it  was  a 
question  for  the  jury  whether  such  subsequent  negli- 
gence of  the  engineer  was  the  proximate  cause  of  the 
injury. — L.  d  N.  v.  Calvert,  sujyra;  B.  R.  L.  d  P.  v. 
Hayes,  153  Ala,  190;  Sholz  v.  Sloss-Sheffield,  138  Ala. 
339.  On  the  questicm  of  contributory  negligence  coun- 
sel cite  So.  Rtj.  V.  Shelton,  136  Ala.  191;  K.  C.  M.  d  B. 
V.  Weeks,  135  Ala.  620;  L.  cC-  .Y.  v.  Bryant,  111  Ala.  292; 
Ga.  Pae.  v.  Lee,  supra;  C.  of  Ga.  v.  Hyatt,  151  Ala..  363 ; 

B.  R.  L.  d  P.  V.  If  ayes,  supra.  As  vL  defense  to  sulKse^ 
quent  negligence,  it  is  essential  that  plaintilBF  should  be 
guilty  of  negligence  after  discovering  his  peril. — John- 
son V.  B.  R.  L.  d  P.,  supra;  C.  of  Ga.  v.  Blackmon,  169 
Ala.  304;  A.  G.  S.  v.  McWhorter,  supra.  On  these  au- 
thorities, counsel  insist  that  there  was  no  error  in  the 
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rulings  on  the  evidence  or  in  the  charges  given  or  re- 
fused. 

DB  GRAFFEXRIED,  J.— The  plaintiflf,  E.  D.  Loyd, 
while  attempting  to  cross  the  main  track  of  the  Louis- 
ville &  Nashville  Railroad,  where  it  crosses  one  of  the 
avenues  of  the  town  of  Cullman,  was  struck  by  a  pass- 
ing train  of  the  defendant,  and  this  suit  was  brought 
to  recover  compensation  for  the  damages  which  he  suf- 
fered thereby.  The  plaintiff  was  in  a  wagon  which  was 
drawn  by  one  horse.  The  roadbed  of  the  defendant  at 
the  point  of  the  injury  runs  north  and  south,  and,  at 
that  point,  there  were  three  tracks,  two  side  tracks  and 
a  main  track.  The  main  track  is  in  the  middle  of  the 
roadbed  and  has  one  side  track  on  the  east  side  of  it  and 
one  on  the  west  side  of  it.  The  plaintiff  was  injured  by 
a  south-bound  passenger  train  which  was  coming  into 
Cullman  from  the  north  and  which  struck  the  plain- 
tiff's wagon  at  a  point  about  600  feet  north  of  the  pas- 
senger station. 

The  evidence  of  the  plaintiff  tended  to  show  that  the 
avenue  on  which  he  received  his  injuries  was  one  of  the 
principal  thoroughfares  of  Cullman,  which  is  a  town  of 
2,100  inhabitants,  and  that  from  100  to  300  people  cross- 
ed the  avenue  daily  at  the  point  where  the  plaintiff  was 
struck,  and  that  this  situation  had  prevailed  at  that 
point  the  previous  five  years.  The  evidence  of  the  plain- 
tiff further  tended  to  show  that  the  plaintiff,  when  lie 
reached  a  point  about  30  or  40  feet  from  the  western 
side  tracks  of  the  defendant,  stopped  and  looked  and 
listene<l  for  trains,  and  that  he  neither  saw  nor  heard 
the  train.  His  evidence  further  tended  to  show  that 
some  box  cars  were  standing  on  the  western  side  track 
immediately  north  of  the  point  of  the  public  crossing, 
and  that  these  box  cars,  together  with  some  stock  chutes 
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which  were  north  of  the  box  cars,  prevented  him  from 
seeing  the  train  as  it  approached  from  the  north.  His 
evidence  further  tended  to  show  that,  having  stopped, 
looked,  and  listened,  as  above  stated,  he  started  across 
the  defendant's  track ;  that  when  he,  sitting  in  the  wag- 
on, passed  the  box  cars  on  the  side  track,  he  immedi- 
ately looked  north  and  saw  the  approaching  train ;  that 
the  space  between  the  side  track  and  the  main  line  was 
about  nine  feet  in  width;  that,  when  he  saw  the  train, 
the  head  and  probably  the  fore  feet  of  the  horse  were 
on  the  main  line;  that  he  immediately  attempted  to 
turn  the  horse  around;  and  in  doing  so  threw  the  hind 
wheels  of  the  wagon  on  to  or  very  close  to  the  main 
track ;  that  the  locomotive  struck  the  hind  wheels  of  the 
wagon,  demolished  it,  and  threw  the  plaintiff  to  the 
ground,  seriously  injuring  him. 

The  plaintiff,  and  some  of  the  witnesses  for  the  plain- 
tiff, testified  that  neither  the  bell  nor  the  whistle  of  the 
locomotive  was  sounded  before  the  plaintiffs  injury,  or 
that,  if  the  bell  rang  or  if  the  whistle  was  blown,  they* 
did  not  hear  it;  while  some  of  the  other  witnesses  for 
the  plaintiff  testified  that  several  distinct  blasts  of  the 
whistle  of  the  locomotive  were  given  before  the  plain- 
tiff was  struck.  The  plaintifPs  witnesses  also  differed 
in  their  estimates  as  to  the  distance  the  locomotive  was, 
from  the  defendant,  when  his  horse  first  appeared  on 
the  main  line  of  the  defendant.  Some  of  them  placed 
the  distance  at  600  feet.  The  plaintiff  was  of  the  opin- 
ion that  the  distance  was  450  feet.  All  the  testimony 
shows,  however,  that  the  plaintiff  received  his  injuries 
almost  immediately  after  the  horse  reached  the  main 
track.  A  witness  for  the  plaintiff  thus  describes  the  in- 
cident: "As  the  engine  of  No.  1  was  approaching  me, 
I  turned  around,  and  as  the  engine  passed  me  I  turned 
to  keep  the  dust  from  flying  in  my  eyes  when  it  came 
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against  me,  and  I  looked  south  down  the  track.  When 
I  turned  around  I  saw  a  horse  entering  the  track  at 
the  next  crossing  from  me.  When  I  looked  down  there, 
the  horse's  head  was  about  in  the  center  of  the  main 
line,  and  he  just  turned  around  in  the  act  of  going  back 
the  way  he  came.  He  was  hitched  to  a  delivery  wagon. 
When  I  saw  him  he  was  turning  south  from  me,  turn- 
ing from  the  train  back  into  direction  from  which  he 
came.  I  watched  the  train  until  it  got  down  to  that 
crossing.  It  was  just  momentary  until  it  was  there.  It 
hit  the  hind  end  of  the  delivery  wagon.  The  horse  had 
turned  and  exposed  the  back  end  of  the  delivery  wagon, 
and  the  pilot  picked  it  up.  It  went  up  in  the  air.  I 
saw  a  man  on  the  wagon."  The  evidence  for  the  plain- 
tiff further  tended  to  show  that,  at  the  time  he  received 
his  injuries,  the  train  was  traveling  at  the  rate  of  30  or 
35  miles  per  hour. 

The  evidence  of  the  defendant  tended  to  show  that 
there  was  a  street  or  road  which  ran  parallel  with  the 
railroad  and  about  200  feet  therefrom,  and  that  the 
plaintiff,  who  had  sitting  by  him  an  acquaiutaiue  by  the 
name  of  Robertson,  drove  the  horse  in  a  slow  trot  down 
this  road  until  he  reached  First  avenue,  when  he  turn- 
ed into  the  avenue,  and,  without  stopping  to  look  or  lis 
ten,  drove  onto  the  railroad  track  and,  before  he  could 
get  off  it,  was  struck  by  the  train.  On  that  subject  the 
witness  Robertson  testified  as  follows:  "We  went  down 
the  street  until  we  got  to  the  Adkius  crossing  and  turn- 
ed to  the  left  to  cross  the  railroad.  I  never  have  learned 
the  street  we  went  down  onto  Adkins  crossing;  it  is  tli(* 
street  that  goes  by  Steifelmeyer's.  It  is  a  street  that 
runs  parallel  to  the  railroad  on  the  east  side  of  it.  The 
street  looks  to  be  just  reflecting  over  the  main  line;  i^ 
looks  to  be  nearly  a  hundred  yards  or  a  couple  of  hun 
dred  feet,  or  something  like  that.     I  think  we  traveh^l 
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two  blocks  along  that  street  parallel  with  the  railroad 
until  we  got  to  the  Adkins  crossing.  I  don't  know  what 
the  distance  is,  not  measuring  or  knowing  anything 
about  how  wide  the  streets  and  the  blocks  are.  Thei-e 
were  two  bl(K-ks  and  two  streets  when  I  got  to  this 
other  street  that  runs  at  right  angles  to  the  street  I  was 
traveling  on,  what  is  called  Adkins  crossing,  and  that 
is  the  crossing  where  Mr.  Loyd  was  hurt.  When  we  got 
there,  we  turned  down  that  street  to  the  left,  and  start- 
ed in  the  direction  of  the  railroad.  Mr.  Loyd  was  doing 
the  driving  at  that  time.  The  horse  was  going  in  a  slow 
trot  at  that  time.  After  we  turned  off  that  street  that 
runs  parallel  with  the  railroad  and  traveled  across  Ad- 
kins crossing,  we  never  came  to  a  stop  that  I  remember 
anything  of.  We  turned  to  the  left  down  that  little 
slant  in  a  little  slow  trot,  as  we  were  from  the  store  on, 
we  continued  on  and  approached  the  railroad,  and  I  was 
looking  down  towards  the  depot,  and  in  a  moment  Mr. 
Loyd  said,  *Look  yonder!'  and  then  I  threw  my  head 
around  and  spied  the  train,  and  1  jumped  out  of  the 
wagon.  That  was  the  only  time  that  I  remember  of  the 
horse  coming  to  a  standstill.  At  the  time  the  horse 
came  to  a  stop  the  head  of  the  horse  was  across  the  first 
rail  of  tJie  main  line ;  he  had  crossed  the  east  rail.  The 
best  I  can  recollect,  when  we  turned  oflf  the  street  that 
runs  parallel  with  the  railroad  into  the  street  that 
runs  at  right  angles,  or  the  Adkins  crossing,  we  could 
not  see  a  train,  if  we  had  stopped  and  looked  for  some 
obstacles  that  were  in  the  waj^  lumber  or  cars  or  some- 
thing, until  we  were  pretty  close  to  the  track  at  that 
time.  When  we  got  close  to  the  track,  we  could  have 
seen  it  some  little  distance.  The  horse  would  have  to 
get  on  the  track  before  we  could  see  a  train,  the  best  I 
remember.  I  did  not  see  the  train  but  a  minute,  and  I 
sailed  out  on  the  other  side.     It  st^ems  that  just  as  I 
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looked  at  the  train  it  made  two  little  blows  of  the  whis- 
tle. I  do  not  know  how  close  the  train  was  to  me  at 
that  time;  it  looked  to  me  like  it  was  right  on  us;  it 
seemed  to  me  after  viewing  the  grounds  everywhere 
like  the  train  was  about  150  or  200  feet  from  us  prob- 
ably. I  have  no  idea  at  what  speed  the  train  was  going, 
but  we  were  going  in  a  slow  trot ;  wasn't  no  fast  travel- 
ing; I  reckon  we  were  making  about  four  miles  an  hour 
when  we  came  to  a  standstill." 

The  evidence  for  the  defendant  further  tended  to  show 
that,  at  the  time  referred  to,  the  train  was  running  at 
about  15  to  17  miles  per  hour;  that  all  proper  blasts 
from  the  locomotive  signaling  the  approach  of  the  train 
had  been  given;  that  the  bell  was  being  rung;  and  that 
the  horse  and  wagon  appeared  so  suddenly  and  unex- 
pectedly upon  the  track,  and  in  such  close  proximity  to 
the  train,  that  the  servants  of  defendant  in  charge  of 
the  train,  by  the  use  of  all  modern  appliances,  could  not 
have  prevented  the  injury.  The  evidence  of  the  defend- 
ant further  tended  to  show  that  the  train,  at  the  time  of 
the  injury,  was  properly  equipped  and  properly  hand- 
led, and  was  not  being  run  at  a  rate  of  speed  greater 
than  was  usual  and  customary  at  that  point,  viz.,  about 
15  to  17  miles  per  hour.  The  engineer  of  the  defend- 
ant testified  that,. when  the  hoi*se  first  appeared,  the  lo- 
comotive was  so  close  upon  him  that  he  could  do  noth- 
ing to  avoid  the  injury  and  that  he  did  not  attempt  to 
check  the  spee<l  of  the  train  for  lack  of  time.  The  fire- 
man testified  that  he  saw  the  plaintiff's  wagon  ^^approch- 
ing  when  it  was  about  40  feet  irom  the  track  and  the 
horse  was  in  a  trot,  going  right  in  the  direc^tion  of  the 
track.  I  did  not  do  anything  then  but  ring  the  bell.  I 
just  sat  there  and  rang  the  bell.  This  horse  and  wagon 
trotted  in  behind  some  obstructions  from  me,  cars  and 
lumber  and  stuflf  that  was  piled  there,  and  trotted  out 
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on  the  track  in  front  of  the  engine.  Not  until  then  did 
I  open  my  mouth  to  tell  the  engineer  anything  about  it. 
After  the  accident  was  the  first  time  I  said  anything  to 
the  engineer  on  the  other  side,  who  had  hold  of  and  con- 
trolling this  engine,  about  this  man  approaching  the 
track.    I  told  him  after  the  accident." 

All  of  the  evidence  showed  that  the  injury  occurred 
about  7  o'clock  a.  m.,  on  a  bright  day  in  June.  The  evi- 
dence further  showed  that  the  plaintiff  was  acquainted 
with  the  schedule  of  the  train  in  question  and  that  the 
train  was  probably  ten  minutes  late  that  morning. 

1.  There  were  two  counts  to  the  complaint.  In  the 
first  count,  the  plaintiff  alleged  that  his  injuries  were 
due  to  the  negligence,  and,  in  the  second  count,  to  the 
wantonness  of  the  servants  of  the  defendant,  who,  at 
the  time  of  the  injury,  were  in  charge  of  the  locomotive 
which  caused  his  injuries.  Both  counts  were  sufficient 
and  were  not  subject  to  the  defendant's  demurrer. 

2.  The  defendant  pleaded  the  general  issue  to  both 
counts  of  the  complaint,  and  four  special  pleas,  viz., 
the  second,  third,  fourth,  and  fifth  pleas,  to  the  first 
count  of  the  complaint. 

3.  In  plea  2,  which  set  up  contributory  negligence, 
the  defendant  assumed  a  burden  which  the  law  did  not 
require  of  it,  viz.,  that  the  train  was  "open  to  ordinary 
observation"  when  the  plaintiff  drove  his  wagon  into 
a  place  of  danger.  Before  a  person  attempts  to  drive 
a  vehicle  across  a  railway  track  at  a  public  road  cross- 
ing, he  must  take  precautionary  steps  to  see  that  in  so 
doing  he  will  not  likely  receive  an  injury.  The  trial 
judge,  on  this  subject,  well  stated  the  law  as  applicable 
to  the  evidence  in  this  case,  to  the  jury  as  follows:  "As 
I  have  said,  it  was  not  only  the  duty  of  the  plaintifiF  to 
stop,  look,  and  listen,  but  it  was  his  duty,  gentlemen,  to 
keep  this  up.     It  would  not  be  a  compliance  with  the 
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law  if  at  some  ill-advised  place,  or  at  some  place  where 
he  could  not  probably  hear  an  approaching  train,  to 
stop  and  to  look  and  to  listen,  and  then  not  to  repeat 
this  precaution  again.  It  was  his  duty  to  make  this  a 
continuous  act  on  his  part  until  he  got  to  that  point 
where  he  was  reasonably  satisfied,  as  an  ordinarily  pru- 
dent man  would  have  been,  that  there  was  no  danger 
of  an  approaching  train.  He  must  not  only  stop,  but 
he  must  listen  and  look ;  he  must  not  only  listen,  but  he 
must  stop  and  look ;  he  must  not  only  look,  but  he  must 
stop  and  listen." 

The  plaintiff,  as  already  stated,  claimed  that  he  stop- 
ped and  looked  and  listened  for  the  train  when  he  was 
about  30  feet  from  the  track.  He  knew  when  he  drove 
on  the  track  that  it  was  then  about  "train  time,"  as  he 
testified  that  he  knew  the  schedule  of  this  train.  It  was 
therefore  plainly  for  the  jury  to  say,  if  the  plaintiflf  did 
stop  and  look  and  listen,  as  he  claims  to  have  done, 
whether  he  was  not  guilty  of  contributory  negligence 
in  not  again  stopping  and  looking,  and — if  he  could  not 
see  the  train  because  of  obstructions — listening  for  the 
train  then  due,  before  allowing  his  horse  to  go  upon  the 
track. 

The  rules  of  law  governing  those  who  are  in  control 
of  locomotives,  with  reference  to  the  manner  in  which 
they  shall  operate  and  control  such  locomotives  when 
approaching  public  crossings  and  in  passing  through 
densely  populated  portions  of  cities  and  towns,  and  the 
rules  of  law  governing  individuals  who  use  such  cross- 
ings and  who  go  upon  the  tracks  of  railroads  at  such 
places,  are  not  only  rules  of  liability,  but  are  rules  in 
the  interest  of  human  life,  and  railroad  companies  and 
individuals  are  equally  bound  to  observe  those  laws. 
Every  member  of  the  public  and  railroads  have  mutual 
rights  and  owe  to  each  other  mutual  obligations  in  the 
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use  of  public  crossings. — Memphis  d-  Charleston  Rail- 
road Co.  V,  Martin,  Adm'r,  117  Ala.  367,  23  South.  231; 
Weatherly  v.  Na^shville,  C.  d-  St.  L.  Railway,  166  Ala. 
575,  51  South.  959;  Bason  v.  Alabama  Great  Southern 
Railroad  Co.,  179  .Via.  299,  60  South.  922. 

4.  There  was  i  \  idence  on  the  part  of  the  plain tiif 
tending  to  show  tluit,  when  the  plaintiff's  horse  appear- 
ed upon  the  tra<*k,  ihe  locomotive  was  from  300  feet  to 
600  feet  frciu  First  avenue.  The  evidence  on  the  part 
of  the  defendant  tended  to  rebut  this  evidence  on  the 
part  of  the  plaintiff,  and  this  question  of  distance  was 
therefiire  one  for  the  jury.  There  was  evidence  tending 
to  show  that  the  engineer,  after  he  discovered  the  plain- 
tiff's peril,  (lid  nothing  to  stop  the  speed  of  the  train. 
The  evidence  of  the  plaintiff  tended  to  show  that,  so 
soon  as  he  discovered  his  peril,  he  attempted  to  extricate 
himself  by  turning  his  horse  around  and  getting  away 
from  the  track ;  that  he  had  reversed  his  wagon  and  was 
in  the  act  of  getting  into  a  place  of  safety  when  the  hind 
wheels  of  the  wagon  were  struck  by  the  passing  locomo- 
tive. The  theory  of  the  plaintiff  is  that  while  the  en- 
gineer, when  the  horse  first  came  in  sight  of  the  en- 
gine, might  not  have  had  time,  by  quick  action,  to  com- 
pletely stop  the  engine  before  reaching  the  avenue 
where  the  injury  occurred,  nevertheless  he  did  have 
time  within  which  to  materially  diminish  the  speed  of 
his  train  before  reaching  First  avenue,  and  that,  if  he 
had  done  so,  the  plaintiff  would  have  had  time  to  get 
away  from  the  point  of  danger. 

We  are  of  the  opinion  that  this  phase  of  the  case  also 
presented  a  question  of  fact  for  the  determination  of  the 
jury.  If  the  plaintiff  negligently  drove  upon  the  track 
without  looking  and  listening  as  required  by  the  law, 
and  by  this  act  of  negligence  found  himself  in  a  place 
of  danger,  and  then  undertook  to  extricate  himself — 
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and  all  the  evidence  tends  to  show  that  the  plaintiff  did, 
upon  the  discovery  of  his  peril,  attempt  to  extricate  him- 
self— and  if  the  engineer  of  the  defendant  discovered 
this  situation  of  the  plaintiff  in  time,  by  the  prompt  use^ 
of  proper  appliances,  to  prevent  the  injury,  and  failed 
to  do  so,  then  the  plaintiff  was  entitled  to  recover  under- 
the  first  count  of  the  complaint. — L.  &  N.  R.  R,  Co.  v. 
Calvert,  Adrn^r,  172  Ala.  597,  55  South.  812. 

"If  a  person  voluntarily  places  himself  in  an  obvious- 
ly dangerous  position  on  a  railroad  track,  or  so  near 
thereto  as  to  be  struck  by  passing  trains,  ♦  ♦  ♦ 
but  if,  after  discovering  his  peril,  the  result  of  his  con- 
tributory negligence,  he  attempts  to  avoid  the  injury, 
and  the  railroad  company  is  thereafter  guilty  of  any 
negligence,  simple  or  wanton,  which  proximately  con- 
tributes to  his  injury,  the  railroad  company  is  liable." 
— Weatherly  v.  Nnshville,  C.  d  St,  L.  Railway,  supra. 

5.  There  was,  as  we  have  already  said,  evidence  on 
the  part  of  the  fireman  that  he  saw  the  plaintiff  when 
30  or  40  feet  from  the  track,  driving  the  wagon  in  a 
slow  trot  in  the  direction  of  the  track ;  that  the  wagon 
di8api)eared  from  view,  and  then  suddenly  reappeared. 
The  fireman  testified  that  he  was  then  ringing  his  bell 
and  that  he  did  not  notify  the  engineer  of  the  fact  that 
he  saw  the  plaintiff  until  after  the  injury.  It  was,  un- 
der all  the  evidence,  for  the  jury  to  say  whether,  if  the 
fireman  saw  the  palintiff  as  he  claims  to  have  done,  he 
had  the  right  to  presume  that  the  plaintiff  had  also  seen 
the  train,  and  that,  when  the  plaintiff  disappeared  from 
the  fireman's  view — if  that  was  a  fact — then  whether 
the  fireman  did  not  have  the  right  to  presume  that  the 
plaintiff  had  stopped  and  was  waiting  for  the  train  to 
pass.  In  other  words,  it  was  for  the  jury  to  say,  under 
all  the  evidence,  whether  the  failure  of  the  fireman  to 
notify  the  engineer  of  the  plaintiff's  presence  was  or  was 
not  an  act  of  negligence  on  the  part  of  the  fireman. 
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6.  If  it  was  true,  as  claimed  by  the  plaintifif,  that  the 
point  at  which  he  was  struck  was  an  unguarded  cross- 
ing over  one  of  the  principal  avenues  in  a  populous  dis- 
trict of  the  town  of  Cullman ;  that  from  200  to  300  peo- 
ple were  accustomed  to  cross  there  daily ;  that  the  wes- 
tern side  track  had  so  many  box  cars  stored  upon  it  as 
to  obstruct  the  view  of  those  who  desired  to  cross  that 
avenue  at  the  named  point  from  the  western  side  to  the 
eastern  side  of  the  avenue;  that,  without  signaling  his 
approach  by  blowing  the  whistle  or  ringing  the  bell,  the 
engineer  ran  his  locomotive  across  that  point  at  a  rate 
of  speed  of  from  30  to  35  miles  an  hour — then,  if  the 
engineer  knew  of  the  conditions  and  above-mentioned 
surroundings  of  said  crossing,  the  question  as  to  wheth- 
er, in  this  case,  the  engineer,  on  the  named  occasion,  was 
guilty  of  that  degree  of  reckless  indifference  to  conse- 
quences as  amounted  to  an  act  of  wantonness  was  a 
question  for  the  jury. 

"To  run  a  train  at  a  high  rate  of  speed  and  without 
signals  of  approach  at  a  point  where  the  trainmen  have 
reason  to  believe  there  are  persons  in  exposed  positions 
on  the  track,  as  over  an  unguarded  crossing  in  a  popu- 
lous district  of  a  city,  or  where  the  public  are  wont  to 
pass  on  the  track  with  such  frequency  and  in  such  num- 
bers, facts  known  to  those  in  charge  of  the  train,  as  that 
they  will  be  held  to  a  knowledge  of  the  probable  conse- 
quence of  maintaining  great  speed  without  warning,  so 
as  to  impute  to  them  reckless  indifference  in  respect 
thereto,  would  render  their  employer  liable  for  injuries 
resulting  therefrom  notwithstanding  there  was  negli- 
gence on  the  part  of  those  injured,  and  no  fault  on  the 
part  of  the  servants  after  seeing  the  danger." — Weath- 
erhj  V.  Na^shville,  C,  <(•  St.  L.  Railway,  ftupra. 

In  the  instant  case  the  engineer  testified  to  the  facts 
from  which  the  jury  were  authorized  to  infer  that  the 
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engineer  in  charge  of  the  looomotive  knew  of  all  the  sur- 
roundings at  the  point  of  the  injury. 

(6)  Section  5473  of  the  Code  of  1907  provides,  among 
other  things,  that  an  engineer  or  other  person  in  con- 
trol of  a  locomotive  on  any  railroad  must  blow  the 
whistle  or  ring  the  bell  at  least  one-fourth  of  a  mile  be- 
fore reaching  any  public  road  crossing  or  any  regular 
station  or  stopping  place  and  continue  to  blow  the  whis- 
tle or  ring  the  bell,  at  short  intervals  until  such  crossing 
has  been  passed  or  station  reached.  It  also  provides 
that  he  must  blow  the  whistle  or  ring  the  bell,  at  short 
intervals,  on  entering  into,  or  while  moving  within  or 
passing  through  any  village,  town,  or  city. 

This  court  has  held  that  a  negligent  failure  of  the 
engineer  to  observe  the  above  statutory  requirements  is 
an  act  of  simple,  but  not  of  wanton,  negligence. — Ceiu 
tral  of  Georgia  Railway  Co,  v.  Freeman,  134  Ala.  354, 
32  South.  778. 

The  town  of  Cullman,  at  the  time  of  the  plaintifTs 
injuries,  had  in  operation  the  following  ordinance: 
"Section  191.  Any  person  who  causes,  permits  or  suf- 
fers locomotive  engine  to  run  at  a  greater  rate  of  speed 
than  eight  miles  an  hour,  when  running  forward,  and 
four  miles  per  hour,  when  running  backward,  between 
First  street  and  Seventh  street  in  said  town,  or  who 
causes,  permits  or  suffers  any  locomotive,  engine  or 
train  to  run  or  move  in  the  nighttime  without  having  a 
headlight,  or  who  shall  suffer  any  locomotive  or  train 
to  run  at  any  time  without  causing  the  usual  signals  to 
be  given  continuously  by  ringing  the  bell,  must  on  con- 
viction be  fined  not  less  than  five  nor  more  than  fifty 
dollars." 

In  so  far  as  the  speed  of  a  train  is  concerned,  the 
above  ordinance  has  no  operation  beyond  the  limits  em- 
braced within  the  description  "between  First  street  and 
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Seventh  street  in  said  town."  The  description  does  not 
embrace  the  territorj^  occupied  by  "First"  and  "Sev- 
enth" streets,  but  only  the  territory  between  those 
streets.  "The  word  'between'  has  diflferent  meanings, 
according  to  the  use  to  which  it  is  applied.  In  measur- 
ing streets  it  excludes  the  objects  which  bound  it.  Web- 
ster describes  it  as  'the  immediate  space  intervening, 
without  regard  to  distance,'  and  gives  as  an  instance 
the  phrase  'New  York  is  between  Boston  and  Philadel- 
phia'; also,  'Pennsylvania  is  between  New  Jersey  and 
Ohio,'  and  'the  Delaware  river  is  between  Pennsylva- 
nia and  New  Jersey,  but  neither  is  a  part  of  the  other.' 
A  street  railway  company,  authorized  by  its  charter  to 
lay  its  track  on  two  streets,  with  a  right  to  lay  a  con- 
necting track  on  any  street  between  two  intersecting 
streets  which  are  known  as  the  termini  of  its  tracks, 
does  not  thereby  acquire  a  right  to  lay  a  connecting 
track  cm  either  of  the  intersecting  streets  known  as  the 
termini.  The  word  'between'  excludes  the  termini. — 
Philadelphia  v.  Citizens'  Pass,  Ry.  Co,,  10  Pa.  Co.  Ct 
R.,  16,  20."     1  Words  &  Phrases,  p.  768. 

In  so  far  as  the  above-quoted  ordinance  provides  a 
penalty,  however,  for  one  who  suffers  "a  locomotive  or 
train  to  run  at  any  time  without  causing  the  usual  sig- 
nals to  be  given  continuously  by  ringing  the  bell,"  the 
ordinance  covers  the  entire  town  of  Cullman. 

We  are  inclined  to  think  that  the  plaintiff,  when  he 
introduced  the  ordinance,  did  so  wMth  the  idea  that 
every  provision  in  the  ordinance  applied  to  First  ave- 
nue. He  introduced  it  as  a  whole,  and  the  only  ob- 
jection which  the  defendant  interposed  to  its  introduc*- 
tion  was  that  "the  accident  happened  on  First  avenue 
and  the  ordinance  offered  applies  only  between  First 
and  Seventh  avenues."  This  objection,  going  to  the  in- 
troduction of  the  ordinance  as  a  whole,  was  not  well 
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taken.  The  ordinance  applies  to  all  the  territory  em- 
braced in  the  corporate  limits  of  the  town  of  Cullman, 
and,  while  not  set  up  in  the  count  charging  simple  neg- 
ligence and  therefore  admissible  for  no  purpose  under 
that  count,  it  was,  in  so  far  as  it  related  to  "ringing  the 
bell,"  admissible  as  evidence  in  support  of  the  count 
charging  wantonness. — Yarbrough  v.  Carter,  179  Ala. 
356,  60  South.  833. 

While  one  of  the  provisions  of  the  ordinance — the 
provision  relating  to  the  speed  of  trains — applies  only 
to  a  limited  portion  of  the  town,  it  is  a  familiar  prop- 
osition that,  when  a  general  objection  is  taken  to  the 
introduction  of  evidence  as  a  whole,  a  part  of  which  is 
admissible,  the  objection  falls.  The  entire  ordinance 
was  not  subject  to  the  particular  objection  which  the 
defendant  interposed  to  its  introduction,  and  the  trial 
court  cannot  be  put  in  error  for  admitting  it. 

7.  That  part  of  the  ordinance  which  related  to  the 
speed  of  the  train  had,  as  we  have  already  said,  nothing 
to  do  with  the  speed  of  the  train  until  after  it  had  cross- 
ed First  avenue,  the  point  where  the  plaintiff  received 
his  injuries.  The  trial  court,  in  his  charge  to  the  jury, 
indicated  that  the  entire  ordinance  covered  the  space 
occupied  by  First  avenue.  This  portion  of  the  charge 
of  the  court  to  the  jury  is  not  so  presented  to  us  that 
we  can  review  it. 

We  find,  among  other  excepticms  which  the  defend- 
ant reserved  to  the  oral  charge  of  the  court,  the  follow- 
ing which  we  quote  from  the  record :  "At  the  conclu- 
sion of  the  oral  charge  of  the  court,  the  defendants  then 
and  there,  in  open  court,  and  in  the  presence  of  the  jury 
and  before  it  retired,  excepted  to  the  following  part  of 
the  oral  charge  of  the  court,  ^Outside  limits  of  both  of 
those  streets.' " 

It  appears  from  the  record  that,  after  the  trial  court 
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had  concluded  its  oral  charge  to  the  jury,  the  court 
made  to  the  jury  the  following  statement :  "Gentlemen 
of  the  jury,  I  charged  you  with  reference  to  the  ordi- 
nance in  this  town.  At  the  suggestion  of  the  attorneys, 
it  is  possible  that  the  corporate  limits  of  the  city  may 
extend  beyond  First  and  Seventh  streets.  Whether  it 
does  or  not,  this  ordinance  only  affects  the  portion  of 
the  territory  covered  by  First  and  Seventh  streets  be- 
tween the  outside  limits  of  both  of  those  streets  going 
north  and  south." 

We.  presume  that  the  expression,  "outside  limits  of 
both  of  those  streets,"  excepted  to  as  above  stated,  re- . 
ferred  to  that  expression  which  appears  in  the  above 
quoted  excerpt. 

In  one  aspect  of  this  case  the  above-quoted  excerpt 
was  more  favorable  to  the  defendant  than  it  should  have 
been.  The  ordinance — except  that  part  of  it  which  re- 
lates to  the  speed  of  trains — applies  to  the  whole  of  the 
town  of  Cullman.  In  so  far  as  the  speed  of  the  trains 
is  concerned,  the  ordinance  covers  the  territory  between 
First  and  Seventh  avenues,  and  not  the  avenues  them- 
selves. As  the  ordinance — except  as  to  one  of  its  provi- 
sions— covers  the  whole  tow^n  of  Cullman,  it  cannot  be 
truthfully  affirmed  that  the  court  misstated  the  law  in 
the  above-quoted  excerpt  from  the  oral  charge,  and  the 
trial  court  cannot  be  put  in  error  on  that  account  For 
this  identical  reason,  the  court  cannot  be  put  in  error 
for  refusing  to  give  to  the  jury  the  following  written 
charge  which  the  defendant  in  writing  requested  it  to 
give  to  the  jury :  "I  charge  you,  gentlemen,  that  the  mu- 
nicipal ordinance  introduced  in  evidence  has  no  bearing 
on  the  facts  of  this  case."  If  the  defendant  had  request- 
ed the  trial  court  to  charge  the  jury  that  so  much  of  the 
ordinance  as  related  to  the  speed  of  trains  had  no  bear- 
ing upon  the  facts  of  the  case,  a  different  question 
would  have  been  presented  by  the  exception. 
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It  must  be  remembered  that  the  provision  in  the  or- 
dinance requiring,  under  a  penalty,  that  moving  loco- 
motives should,  while  in  the  town  of  Cullman,  give  the 
usual  signals  by  "continuously  ringing  the  bell,"  was 
not  without  its  importance  in  this  case,  on  the  subject 
of  wantonness.  Our  statutes — section  5473  of  the  Code 
— does  not  require  the  bell  or  the  whistle,  at  the  places 
named  in  the  statute,  to  be  "continuously"  rung  or 
blown,  but  only  "at  short  intervals."  The  ordinance  re- 
quires the  bell  to  be  "continuously  rung"  by  a  locomo- 
tive while  in  the  town  of  Cullman.  We  see  nothing  in 
the  ordinance  which  is  unreasonable,  nor  why  it  should 
not  be  enforced.  In  the  instant  case  it  was  the  high  rate 
of  speed  coupled  with  the  absence  of  signals  of  approach 
which  constituted  the  claimed  wantonness  on  the  part 
of  the  engineer. 

The  ordinance  was  admissible  for  the  purpose  indi- 
cated. If  the  trial  court  had,  in  an  appropriate  way 
been  called  upon  by  the  defendant  to  limit  the  ordinance 
to  the  purpose  indicated  and  had  refused  to  do  so,  or  if, 
by  an  appropriate  exception,  that  part  of  the  oral 
charge  of  the  trial  court  which  permitted  the  jury  to 
consider  the  ordinance  in  conection  with  the  rate  of 
speed  of  the  locomotive  at  the  place  of  the  injury  had 
been  brought  before  us,  we  could  then,  appropriately, 
consider  whether,  under  all  the  circumstances  surround- 
ing this  case,  a  reversible  error  was,  as  to  this  matter, 
committed  on  the  trial. 

8.  All  of  the  members  of  this  court  have  devoted  to 
this  case  much  time  and  given  to  it  much  consideration. 
There  was  some  evidence  in  the  case  from  which  the 
jury  had  the  right  to  infer  that  on  the  named  occasion 
the  plaintiff  suffered  from  what,  in  law,  amounted  to 
wantonness  on  the  part  of  the  defendant's  servants,  and 
there  was  some  evidence  in  the  case  which  challenged 
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the  truth  of  the  issues  presented  by  each  of  defendant's 
pleas.  When  there  are  disputed  issues  of  fact,  it  be- 
comes the- duty  of  the  jury  to  ascertain  the  truth  and, 
having  done  that,  to  settle  the  issues  in  dispute. 

We  find  no  reason  why,  upon  the  assignments  of  er- 
ror presented  by  this  record,  the  judgment  of  the  cir- 
cuit court  should  be  disturbed.  The  judgment  of  the 
court  below  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Mayfibld, 
J.,  who  dissents. 

ON  APPLICATION  FOR  REHEARING. 

• 

In  this  case  Mr.  Justice  Mayfield  is  of  the  opinion 
that  there  was  no  evidence  from  which  the  jury  had  a 
right  to  infer  wantonness  on  the  part  of  the  servants  or 
agents  of  the  defendant.  He  is  also  of  the  opinion  that 
the  injury  of  the  plaintiff  was  due  to  his  own  negligence 
and  that  the  evidence  all  shows  that,  after  the  agents  or 
servants  of  the  defendant  discovered  the  plaintiff's  peril, 
it  was  too  late  for  them  to  do  anything  to  prevent  the 
injury.  He  is  therefore  of  the  opinion  that  the  defend- 
ant was  entitled  to  affirmative  instructions  in  its  behalf 
as  to  both  counts  of  the  complaint. 

2.  On  reconsideration  of  the  case,  Anderson^  C.  J., 
and  Hayre,  J.,  are  of  the  opinion  that  the  refusal  of  de- 
fendant's requested  charge  2  was  reveraible  error  under 
the  authority  of  Basmi  v.  A.  G,  8.  R,  R.  Co.,  179  Ala. 
299,  GO  South.  922. 

3.  McClbllan,  Somerville,  db  Graffenribd^  and 
Gardner,  JJ.,  are  of  the  opinion  that  the  trial  court 
should  not  be  put  in  error  by  this  court  for  refusing  to 
give  said  charge  2  to  the  jury.  All  of  the  evidence  for 
the  defendant  tended  to  show  that,  at  no  time,  did  the 
plaintiff  stop,  l(K)k,  or  listen  for  the  approach  of  the 
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train.  On  the  contrary,  the  evidence  of  the  defendant 
tended  to  show  that  from  the  time  the  plaintiff  drove 
into  the  avenue  upon  which  the  injury  occurred,  until 
his  horse  was  upon  the  main  line  of  the  defendant,  the 
plaintiff  traveled  in  a  trot  in  the  direction  of  the  track 
and  in  disregard  of  the  approach  of  the  train.  On  that 
subject  the  fireman  said :  "I  saw  this  wagon  approach- 
ing when  it  was  about  40  feet  from  the  track  (in  an- 
other place  he  says  30  or  40  feet  from  the  track),  and 
the  horse  was  in  a  trot,  going  right  in  the  direction  of 
the  track.  I  did  not  do  anything  then  but  ring  the  bell. 
I  just  sat  there  and  rang  the  bell.  This  horse  and  wag- 
on trotted  in  behind  some  obstructions  from  me,  cars 
and  lumber  and  stuff  that  was  piled  there,  and  trotted 
out  on  the  track  in  front  of  the  engine.  Not  until  then 
did  I  open  my  mouth  to  tell  the  engineer  anything  about 
it.  The  evidence  shows  that  the  "cars  and  lumber  and 
stuff''  w^hich  the  plaintiff  "trotted  in  behind"  were  cars 
and  lumber  and  stuff  on  a  side  track  of  the  defendant, 
parallel  with  the  main  line,  and  according  to  the  evi- 
dence only  a  few  feet  from  the  main  line.  If  the  fire- 
man had  given  the  engineer  notice  of  the  approach  "in 
a  trot"  of  the  plaintiff  to  the  crossing,  a  blast  of  the 
whistle  might  have  called  the  plaintiff's  attention  to  the 
approaching  train,  and  as  all  of  the  evidence,  both  for 
the  plaintiff  and  the  defendant,  showed  that  the  plain- 
tiff was  not  aware  of  the  train's  approach  until  the 
horee  was  on  the  track,  such  a  blast  might  have  pre- 
vented the  injury.  They  think  that  there  was  some  evi- 
dence from  which  the  jury  had  the  right  to  infer  that 
the  fact  that  the  plaintiff  was  about  to  attempt  to  cross 
the  track  of  the  defendant  in  ignorance  or  in  disregard 
of  the  approach  of  the  train,  was  open  to  the  observa- 
tion of  the  fireman,  and  that  therefore  the  case  of  liaison 
V.  A.  Q,  8.  R.  R.  Co.,  supra,  does  not  apply  to  the  facts 
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of  this  case.  In  other  words,  McClellan^  Somerville, 
DE  Graffenribd,  and  Gardner,  J  J*.,  are  not  able  to  af- 
firm, as  matter  of  law,  that,  under  all  of  the  facts  of  this 
case,  the  fireman  had  the  right  to  assume  that  the  plain- 
tiff had  stopped  when  he  disappeared  behind  the  "box 
cars  and  lumber  and  stuflf"  on  the  side  track.  They 
think  that,  under  all  the  evidence  in  this  case,  the  ques- 
tion as  to  whether  the  fireman  had  the  right  to  so  as- 
sume was  a  question  of  fact  for  the  jury  and  not  a  ques- 
tion of  law  for  the  court. 


Carter  v.  Walker. 

Injury  from  Obstruction  of  Highway. 

(Decided  AprU  23,  1914.    (^  South.  170.) 

1.  Adverse  Possession;  Prescription;  Rights  of  Government. — A 
grant  by  the  United  States  will  lie  presumed  on  proof  of  adverse, 
exclusive  and  uninterrupted  possession  by  another,  whenever  by 
possibility  a  right  might  be  acquired  In  any  manner  known  to  the 
law,  notwithstanding  neither  limitation  nor  prescription  runs  against 
the  United  States  to  the  Impairment  of  its  title  to  property.  Such 
presumption,  however,  is  rebuttable  In  favor  of  the  government  or  Its 
grantees. 

2.  Property;  Title  -in  Oovernment ;  Presumption, — As  against  the 
occupant  of  land,  there  is  no  presumption  that  the  title  remains  In 
the  government,  and,  where  that  fact  is  material,  the  burden  of  show- 
ing it  is  on  him  who  affirms  it. 

3.  Same;  Termination  ;  Evidence. — Where  the  land  In  question  com- 
prises but  a  small  strip  within  or  near  to  an  old  and  populous  com- 
munity, the  land  Itself  and  the  adjacent  land  being  occupied  and  in 
use,  such  facts  are  sufficient  prima  fade  to  show  that  the  title  to 
the  land  has  passed  out  of  the  government,  and  become  a  subject  of 
private  ownership. 

4.  Highways;  Establishment;  Adverse  Possession, — Although  the 
public  use  of  a  roadway  under  a  claim  of  right  cannot  be  technically 
said  to  be  an  adverse  i>ossession  of  the  way.  it  Is  an  adverse  posses- 
sion of  an  easement  therein,  and  so  far  as  It  concerns  the  raising 
of  a  presumption  that  title  has  passed  from  the  government  it  Is 
the  equivalent  of  actual  possession  of  the  land. 

5.  Same;  Prescription. — If  unexplained,  the  general  use  of  the 
roadway  by  the  public  for  twenty  years  raises  a  presumption  of  the 
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existence  of  all  the  other  elements  and  conditions  necessary  to  create 
a  highway  by  prescription. 

(5.  Same. — ^The  establishment  of  a  highway  by  prescription  de- 
pends on  its  continuous,  adverse  use  by  the  general  public;  specific 
recognition  and  care  of  the  road  by  a  county  or  by  the  municipal 
authorities  is  not  essential  to  its  status,  although  such  recognition  is 
strong  evidence  thereof. 

7.  Same. — Where  the  public  have  used  a  highway  for  the  prescrip- 
tive period  without  disturbance  from  one  lawfully  claiming  the  land, 
or  such  one's  grantee,  the  presumption  in  favor  of  the  public  right 
would  relate  to  the  beginning  of  the  prescriptive  period  and  interven- 
ing unasserted  claims,  including  a  claim  for  taxes,  would  be  ex- 
cluded. 

8.  Same;  Deeds;  Evidence. — On  the  issue  as  to  the  establishment 
of  the  highway  by  prescription,  a  deed  to  adjoining  land  reserving  30 
feet  along  the  west  line  of  a  described  section,  which  was  the  land 
used  as  a  highway,  did  not  show  a  public  right  in  the  highway  by 
dedication,  but  as  It  was  executed  in  1883,  it  was  competent  evidence 
as  color  of  right  In  the  public,  In  connection,  with  actual  public  use 
shown  to  have  been  begun  about  that  time,  although  It'  did  not  ap- 
pear that  either  the  grantor  or  the  grantee  ever  had  possession  of  the 
roadway  or  the  adjoining  land. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowe. 

Action  by  Mittie  Carter  against  James  Walker  for 
damages  for  personal  injury  caused  by  an  obstruction 
across  an  alleged  public  highway.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Reversed  and  remanded. 

Samuel  R.  Sibrn^  for  appellant.  The  first  inquiry 
is  what  is  a  public  road  and  how  is  a  public  road  estab- 
lished. The  question  is  answered  by  the  following  au- 
thorities.— ^37  Cyc.  17,  18  and  21;  Rosser  v.  Bunn,  66 
Ala.  89 ;  Jesse  F.  Co.  v.  Forbes,  29  South.  683 ;  Cochran 
V.  Percy,  152  Ala.  354 ;  Wes.  Ry.  v.  Ala.  G.  T.  Co.,  96  Ala. 
272,  and  authorities  cited.  Under  these  authorities,  and 
under  the  evidence  the  road  had  become  a  public  road 
by  prescription  and  user.  The  road  was  dedicated  to 
the  use  of  the  public. — 13  Cyc.  454 ;  464 ;  Noojin  v.  Car- 
son, 27  South.  490;  Quinn  v.  State,  49  Ala.  353;  Steele 
V.  8uUiva4i,  70  Ala.  592.  The  court  erred  in  giving  the 
general  charge  for  defendant. — Dodge  v.  Irvington  L. 
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Co.,  158  Ala.  91 ;  2  Smith's  Leading  Cases,  1396 ;  22  N. 
Y.  44;  40  Mich.  567;  L.  d:  xV.  v.  Lancaster,  121  Ala.  471; 
McCormick  Co.  v.  Lowe,  151  Ala.  313. 

W.  K.  Terry^  for  appellee.  The  complaint  alleged 
that  the  road  was  a  public  highway,  and  the  evidence 
failed  to  show  that  the  title  to  the  road  had  ever  pass- 
ed out  of  the  federal  government,  and  failed  to  show 
that  it  was  a  public  highway  or  other  highway. — Jones 
V.  Bright,  140  Ala.  271;  Miles  v.  State,  20  Ala.  86;  Mc- 
Dade  v.  State,  95  Ala.  30 ;  Cross  v.  State,  147  Ala.  125. 
The  affirmative  charge  was  therefore  properly  given. 

SOMERVILLE,  J. — The  plaintiflf  sues  on  account  of 
personal  injuries  caused  by  a  wire  which  defendant 
stretched  across  a  certain  alleged  public  highway. 

There  was  abundant  evidence  to  show  that  the  way  in 
question  had  been  used  by  the  general  public  continu- 
ously and  under  claim  of  right  for  more  than  20  years, 
and  the  evidence  to  this  effect  would  have  been  suffi- 
cient to  support  a  finding  by  the  jury  that  the  way  had 
become  a  public  highway  by  prescription,  as  against  the 
owner  of  the  land*. — Rosser  v.  Bunn,  66  Ala.  89 ;  West. 
Ry.  of  Ala.  v.  A.  G.  T.  R.  R.  Co.,  96  Ala.  272,  11  South. 
483,  17  L.  R.  A.  474 ;  Cochran  v.  Purser,  152  Ala.  354, 
44  South.  579. 

There  was,  however,  no  direct  evidence  that  the  title 
to  the  roadway  had  ever  passed  out  of  the  United  States 
government;  and,  upon  the  theory  that  prescription 
does  not  run  against  the  government,  the  trial  court 
held  that  the  public  use  for  the  prescriptive  period  was 
no  evidencce  of  public  right,  and  hence  that  the  road- 
way was  not  a  public  highway.  In  accordance  with  this 
view,  the  jury  were  instructed  to  find  for  the  defendant. 

Although   neither   limitation   nor'  prescription   runs 
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against  the  United  States  government  to  the  impair- 
ment of  its  title  to  property,  yet  ^'a  grant  will  be  pre- 
sumed upon  proof  of  an  adverse,  exclusive  and  uninter- 
rupted possession  for  20  years,  and  that  such  rule  will 
be  applied  as  a  presumptio  juris  et  de  jure,  whenever 
by  possibility  a  right  may  be  acquired  in  any  manner 
known  to  the  law." — United  States  v.  Chavez,  175  U.  S. 
509,  522,  20  Sup.  Ct.  159,  163  (44  L.  Ed..  255).  Of 
course,  this  presumption  is  rebuttable  in  favor  of  the 
government  or  its  grantees. 

In  this  state  there  is  no  presumption  as  against  the 
occupant  of  land  that  the  title  remains  in  the  govc  ru- 
ment;  and,  where  that  fact  is  material,  the  burden  of 
showing  it  is  upon  him  who  affirms  it. — Dodije  v.  Irving- 
ton  Land  Co.,  158  Ala.  91,  48  South.  383,  22  L.  R.  A. 
(N.  S.)  1100;  People  v.  Rector  of  Tnnity  Church,  22  N, 
Y.  44. 

Indeed,  where  the  land  in  question  is  but  a  small  tract 
or  strip,  within  or  adjacent  to  an  old  and  populous  com- 
munity, itself  and  the  adjacent  lands  being  occupied  or 
in  use,  this  may  be  sufficient  evidence  prima  facie,  that 
the  title  to  such  tract  has  passed  out  of  the  government 
and  become  a  subject  of  private  ownership. 

While  the  public  use  of  a  roadway  under  claim  of 
right  is  not  technically  an  adverse  possession  of  the  way, 
it  is  an  adverse  possesion  of  the  easement  therein ;  and, 
so  far  as  concerns  the  generation  of  the  protective  pre- 
sumptions above  stated,  it  must  be  regarded  as  the  sub- 
stantial equivalent  of  an  actual  possession  of  the  land. 
Certainly  there  can  be  no  logical  distinction  between 
them.— Elliott  on  Roads  and  Streets,  §  180,  j).  193. 

And  it  has  been  held,  correctly,  we  think,  that  the 
general  use  of  a  roadway  by  the  public  for  20  years  will, 
if  unexplained,  raise  a  presumption  of  the  existence  of 
all  other  elements  and  conditions  necessary  to  create  a 
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highway  by  prescription. — Toof  v.  City  of  Decatur,  19 
111.  App.  207  (cited  with  approval  in  Chicago  v.  Chicdgo, 
etc.,  R.  Co.,  152  111.  561,  38  N.  E.  768,  733). 

The  principles  we  have  stated  are  not  at  all  in  conflict 
with  any  of  the  former  decisions  of  this  court,  which 
simply  hold,  in  effect,  that,  where  title  api^ears  to  have 
been  in  the  government  during  the  period  of  prescrip- 
tion, the  prescription  does  not  run,  and  is,  of  course,  not 
effective  against  one  who  claims  the  land  through  gov- 
ernment grant. — Cross  v.  State,  147  Ala.  125,  41  South, 
875;  Tuttciler  v,  Koidall,  21  South.  332. 

The  establishment  of  a  highway  by  prescription  de- 
pends upon  its  continuous  adverse  use  by  the  general 
public  who  have  occasion  to  use  it;  and  specific  recogni- 
tion and  care  of  such  a  road  by  county  or  municipal 
authorities  is  not  essential  to  its  public  character  and 
status,  although  such  official  recognition  and  care  would 
of  course  be  strong  evidence  thereof. — 37  Cyc.  29  (III), 
and  the  numerous  authorities  cited.  See,  also,  for  gen- 
eral definition,  Harper  v.  State,  109  Ala.  66,  19  South. 
901 ;  Letoman  v,  Andrews,  129  Ala.  170,  29  South.  692 ; 
Dunn  V.  Gunn,  149  Ala.  583,  42  South.  686. 

If  the  prescriptive  period  was  completed  without  dis- 
turbance by  an  owner  lawfully  claiming,  or  by  his 
alienee,  the  presumption  in  favor  of  the  public  right 
would  relate  back  to  the  beginning  of  the  prescriptive 
period,  with  the  result  that  intervening  unasserted 
claims,  including  a  claim  for  taxes,  would  be  wholly  ex- 
cluded. 

While  it  does  not  appear  that  either  Hiram  McDaniel 
or  his  grantee,  Elizabeth  Miles,  ever  had  possession  of 
this  roadway  or  the  adjoining  land,  and  hence  his  deed 
to  her  with  a  reservation  of  30  feet  along  the  west  line  of 
section  35  cannot  show  a  public  right  by  dedication,  yet, 
as  it  was  executed  in  1883,  and  covered  the  part  of  the 
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section  in  question^  it  was  competent  evidence  as  color 
of  right  in  the  public,  in  connection  with  an  actual  user 
shown  to  have  begun  about  that  time. 

It  was,  perhaps,  not  admissible  as  a  yehicle  of  reputa- 
tion concerning  a  matter  of  public  interest,  unless  it  ap- 
peared that  the  parties  were  dead.  See  2  Wigmore  on 
Ev.  §  1592,  citing  Weld  v.  Brooks,  152  Mass.  297,  305, 
25  N.  E.  719 ;  also  Bagley  v,  N.  Y.,  etc.,  R.  Co.,  165  Mass. 
160,  42  N.  E.  571. 

It  results,  from  the  foregoing  views,  that  the  trial 
court  erred  in  not  submitting  the  cause  to  the  jury  with- 
out peremptory  instructions,  and  the  judgment  must  be 
reversed. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClbllan  and  Sayrb,  JJ., 
concur. 


Garth  v.  Nashville,  Qiattanooga  &  St.  Liouis  Ry. 

Injury  to  Anhnals  on  Track. 
(Decided  April  23,  1914.    65  South.  166.) 

1.  Railroads;  Animals  on  Track;  Injury;  lAahility, — As  a  general 
rule  railroads  are  not  liable  for  injuries  to  animals  from  fright 
caused  by  the  operation  of  its  train,  unless  the  acts  of  its  servants 
or  agents  are  wanton  or  malicious ;  but,  after  the  animals  are  on  the 
track,  frightened  and  running  under  conditions  that  indicate  that 
the  animals  will  run  into  a  trestle  and  be  injured  unless  the  train 
be  stopped,  and  that  the  danger  may  be  averted  by  stopping  the  train. 
the  engineer  is  bound  to  do  so. 

2.  Same. — ^Where,  through  no  neglect  of  the  company,  horses  are 
on  the  track,  and  becoming  frightened,  run  along  the  track  and  into 
a  trestle,  and  are  injured,  the  railroad  is  not  liable  where  the  train 
is  stopped  before  striking  them,  in  the  absence  of  wanton  wrong  or 
willful  injury  upon  the  part  of  the  servants  of  the  railway. 

3.  Same;  Killing  Stock;  Statutes.— Section  5476,  Code  1907,  ap- 
plies only  to  stock  killed  or  injured  in  collision  with  the  engine  or 
cars  and  not  the  stock  killed  or  injured  by  negligence  in  frightening 
them. 

10— IM 
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Appeal  from  Madison  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Action  by  Winston  F.  Garth  against  the  Nashville, 
Chattanooga  &  St.  Louis  Railway,  for  damages  for  the 
injury  and  death  of  certain  horses  alleged  to  have  been 
caused  by  negligent  operation  of  defendant's  train  in 
frightening  said  animals  and  pausing  them  to  run  on  a 
trestle.  Judgment  for  defendant  and  plaintijBf  appeals. 
Affirmed, 

Spragins  &  Spbakh^  for  appellant.  For  the  former 
appeals  in  this  case,  see  155  Ala.  311,  and  57  South.  640. 
In  the  last  appeal  the  court  held  that  defendant  was  en- 
titled to  the  affirmative  charge.  Our  contention  is  that 
§  5473  applies  to  cases  where  animals  are  frightened  ^ 
and  negligently  run  into  a  trestle  without  being  actual- 
ly touched  by  the  train,  as  well  as  an  animal  struck  and 
killed  by  a  train. — S.  &  N.  R.  R,  Co,  v.  Jones^  56  Ala. 
607;  A.  G.  8.  v.  Powers,  73  Ala.  244;  E,  T.  F.  &  O.  v, 
Bailey,  77  Ala.  429 ;  Wes.  Ry.  of  Ala.  v.  Sistrunk,  85  Ala. 
358;  K.  C.  M.  d  B.  v.  Watson,  91  Ala.  486;  Chattanooga 
Southern  v.  Daniels,  122  Ala.  366;  So.  Ry.  v.  Shirley, 
128  Ala.  595;  So.  Ry.  v.  Reaves,  129  Ala.  457;  C.  of  Oa. 
V.  Dumas,  131  Ala.  172.  The  court  erred  in  giving  the 
affirmative  charge  as  to  the  fourth  and  seventh  counts. 
—M.  &  0.  V.  George,  94  Ala.  199;  Dorsey  v.  State,  134 
Ala.  553 ;  So.  Ry.  v.  Shelton,  136  Ala.  214 ;  City  of  Bir- 
mingham V.  Poole,  169  Ala.  177 ;  So.  Ry.  v.  Crawford, 
164  Ala.  178.  Counsel  discuss  other  charges  given  and 
refused  in  the  light  of  these  authorities  with  the  insist- 
ence that  the  court's  action  was  infected  with  error. 

CooPBB  &  Cooper,  for  appellee.  Most  of  the  ques- 
tions presented  have  been  decided  adversely  to  appel- 
lant on  the  former  appeals  in  this  case. — 155  Ala.  311, 
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and  59  South.  640.  Sections  5473  and  5476,  Code  1907, 
have  application  only  to  stock  struck  by  a  train  and  not 
to  conditions  arising  where  stock  are  merely  frighten- 
ed at  a  train,  and  injure  themselves. — So,  Ry,  v.  Smith, 
163  Ala.  174;  Ex  parte  So.  Ry.,  61  South.  88.  These 
sections  should  be  construed  as  in  pari  materia. — ^.V.  C. 
d  St.  L.  V.  Wallace,  164  Ala.  209.  The  fallacy  of  appel- 
lant's whole  argument  is  demonstrated  by  the  following 
cases. — Ta/nner  v.  L.  d  N.,  60  Ala.  621 ;  A.  G.  S.  v.  Lynn, 
103  Ala.  139;  Bir.  So.  v.  Kendincks,  155  Ala.  353.  The 
conduct  of  the  engineer  comes  up  to  the  full  measures 
of  the  rule  announced  in  A.  G.  S.  v.  Moody,  90  Ala.  46. 

MAYPIELD,  J. — Appellant  seeks  to  recover  damages 
for  injuries  to  some  colts  which  ran  into  a  trestle  on 
appellee's  railroad.  This  is  the  third  appeal.  See  for- 
mer reports  of  same  case. — 155  Ala.  311,  46  South.  583 ; 
179  Ala.  162,  59  South.  640,  46  L.  R.  A.  (N.  S.)  430,  and 
extended  note.  The  issues  and  the  facts  are  fully  set 
forth  in  these  reports  of  the  former  appeals. 

It  was  ruled  on  former  appeals,  after  a  full  and  fair 
consideration  of  all  of  the  evidence,  that  the  general 
affirmative  charge  should  have  given  for  the  defend- 
ant. 

The  original  counts  proceeded  upon  the  theory  that 
the  colts  were  stricken  by  the  train ;  the  amended  counts 
upon  the  theory  of  negligence  in  frightening  the  colts 
and  thereby  running  them  into  the  trestle.  It  is  con- 
ceded that  the  colts  were  not  stricken  by  the  train,  but 
were  frightened  by  the  approaching  train,  and  ran  into 
the  trestle  and  were  thereby  injured;  some  of  them  be- 
ing killed  outright.  So  the  only  contention  or  dispute 
on  any  of  the  trials  was  whether  or  not  the  engineer  or 
the  fireman  was  guilty  of  any  actionable  negligence  in 
frightening  the  animals,  and  whether  or  not  the  statute 
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as  to  blowing  whistles,  ringing  bells,  etc.,  or  the  statute 
as  to  the  burden  of  proof  when  stock  is  killed  or  injured 
by  locomotives  or  cars,  etc.,  applied  to  the  cause.  Both 
of  these  questions,  the  one  of  fact  and  the  other  of  law, 
were  decided  in  favor  of  the  railroad  company  on  the 
last  appeal,  and  it  is  earnestly  insisted  on  this  apjiral 
that  we  were  in  error  on  the  former  appeal,  and  should 
recede  from  that  position.  The  insistence  is  not  this 
in  terms ;  but  such  is  the  substance  and  eflfect  of  the  ar- 
gument. 

It  is  true  there  is  some  new  evidence  on  this  appeal, 
evidence  which  was  not  before  the  court  on  the  former 
appeals ;  but  we  do  not  think  that  it  in  any  way  aflfects 
the  result,  or  should  change  the  ruling  as  to  whether  or 
not  the  affirmative  charge  should  have  been  given. 

The  following  is  a  correct  synopsis  of  the  testimony, 
and  is  taken  from  the  brief  of  appellant : 

"The  accident  occurred  shortly  before  Christmas, 
1902,  at  a  point  on  defendant's  road  3  or  4  miles  south 
of  Huntsville,  where  it  passes  through  plaintiff's  farm, 
near  a  private  crossing  used  by  appellant  and  his  ten- 
ants and  stock  in  passing  from  one  part  of  the  farm 
across  the  track  to  another  part.  There  is  a  fence  on 
each  side  of  the  right  of  way,  and  a  gate  on  either  side 
of  the  crossing.  The  right  of  way  at  that  point  is  100 
feet  in  width.  The  track  is  on  a  fill,  several  feet  high, 
from  the  crossing  north  to  the  trestle,  a  distance  of 
about  240  feet,  and  by  the  side  of  the  fill,  on  either  side, 
there  was  water  and  ice.  (Witnesses  differed  as  to 
whether  there  was  any  ice.)  The  accident  occurred 
about  1  o'clock  in  the  daytime,  and  the  track  for  several 
miles  south  of  the  crossing  and  for  some  distance  north 
of  it  was  straight.  The  horses  came  on  the  track  at  the 
crossing  and  turned  north  along  the  track,  and  several 
of  them  were  caught  in  the  trestle,  and  others  injured 
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bj'  the  side  of  the  trestle.  The  train  stopped  before 
striking  any  of  them.  The  front  end  of  the  engine,  when 
it  stopped,  was  from  25  to  50  feet  south  of  the  animals. 
From  the  crossing  to  the  trestle,  on  both  sides  of  the 
track,  there  was  water,  except  immediately  at  the  ends 
of  the  cross-ties,  where  there  was  a  narrow  space  or 
track  on  the  roadbed. 

"According  to  the  witness  Ridgeway,  the  stock  alarm 
was  first  sounded  when  the  train  was  about  200  yards 
from  the  trestle,  or  from  the  place  where  the  engine 
finally  stopped ;  that  the  train  continued  to  go  after  the 
alarm  signal  was  given  a  short  distance  at  its  usual 
speed,  and  then  began  to  slacken  up. 

"Harrison  Flint,  who  was  not  examined  at  either  of 
the  former  trials,  testified  that  he,  with  other  section 
hands,  was  at  work  north  of  the  trestle;  that,  when  he 
first  saw  the  colts,  they  were  on  the  track  aJt  the  cross- 
ing; that  about  the  same  time  he  saw  the  train  on  the 
hill  known  as  Harris  hill,  which  other  evidence  showed 
was  2  miles  south  of  the  crossing,  the  track  being 
straight  for  that  distance;  that,  after  going  over  Har- 
ris' hill,  the  track  went  down  in  a  ^swag,'  but  that  the 
engineer  could  have  seen  the  colts  on  the  track  there  for 
half  a  mile ;  that,  when  the  train  was  near  the  stock  gap 
south  of  the  crossing,  it  commenced  blowing;  that  the 
colts  stood  there  and  looked  a  while  after  the  engineer 
began  blowing,  and  when  he  got  closer  to  them  they 
whirled  up  the  track,  running  north. 

"Roger  Flint  corroborated  Harris,  but  stated  further 
that  the  engineer  blew  the  whistle  when  he  was  about 
500  yards  from  the  colts,  which  were  at  that  time  on 
the  track;  that,  when  the  train  got  pretty  close  to  the 
colts,  they  commenced  running  towards  the  trestle,  and 
that,  when  the  engine  stopped,  the  front  part  of  the  en- 
gine was  23  or  24  feet  from  the  south  part  of  the  tres- 
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tie  that  the  colts  fell  in.  In  another  part  of  his  evidence 
he  says  it  was  17  bar  length  (a  bar  being  30  feet  long) 
from  the  trestle  to  the  stock  gap  where  the  train  com- 
menced blowing,  and  that  the  train  was  more  than  200 
or  300  yards  from  the  colts  on  the  track  when  the  whis- 
tle blew. 

"Elijah  Walker,  another  section  hand,  testified  that, 
when  the  train  commenced  blowing,  the  colts  were  on 
the  track,  and  that  at  that  time  the  train  was  some- 
thing like  500  yards  below  the  crossing;  that  the  colts 
were  on  the  track  5,  10,  or  15  minutes  before  the  train 
came  along.  This  witness  also  says  that  he  was  three- 
quarters  of  a  mile  from  the  train,  and  a  quarter  of  a 
mile  from  the  colts,  when  the  train  began  to  blow. 

"The  engineer,  Barrett,  testified:  That  he  had  been 
running  on  this  track  eight  or  nine  years,  and  was  fa- 
miliar with  it.  That  when  he  first  discovered  the  colts, 
he  was  500  or  600  feet  south  of  the  crossing,  and  that 
the  colts  then  were  on  the  east  side  of  the  track  on  the 
right  of  way.  That  he  put  on  the  service  brake  to  steady 
the  train  and  get  it  under  control.  That  then,  after  run- 
ning 40  or  50  feet,  he  blew  the  cattle  alarm.  That  the 
colts  came  on  the  track  shortly  after  he  sounded  the  cat- 
tle alarm.  ^I  then  put  on  the  emergency  brake;  I  sup- 
pose I  was  300  or  350  feet  from  the  colts  when  I  put  on 
the  emergency  brake.  •  •  •  i  put  on  the  emergen- 
cy brake  I  suppose  350  feet  south  of  the  crossing,  where 
the  colts  were  coming  on  the  track.  They  had  not  be- 
come frightened  then.  The  colts  started  north  toward 
the  trestle,  which  was  about  240  feet  from  the  crossing. 
Th(*  colts  were  going  a  pretty  good  gait  after  they  turn- 
ed down  the  track  from  the  crossing.  They  showed 
alarm  then — having  first  showed  alarm  when  they  came 
on  the  track  after  they  turned.  •  •  •  When  I  ap- 
plied the  service  brake,  I  was  running  about  25  or  30 
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miles  an  hour.  The  service  brake  will  check  the  speed 
to  some  extent.  The  emergency  brake  is  for  stopping 
the  train.  Traveling  at  the  rate  of  25  or  30  miles  an 
hour,  I  suppose  I  could  have  stopped  the  train  in  about 
500  feet.'  That,  between  the  time  he  applied  the  ser- 
vice brake  and  the  emergency  brake,  the  speed  of  the 
train  was  checked  about  2  miles  an  hour,  and  that  he 
could  have  stopped  in  a  proportionately  less  distance. 
That  he  also  reversed  the  engine  and  applied  the  sand. 
*The  reason  I  put  sand  on  while  I  reversed  them  was 
so  they  [the  wheels]  would  hold  against  the  momentum 
emergency  brake,  if  you  then  reverse  the  engine,  the 
tendency  of  these  two  acts  is  to  cause  the  wheels  to  slip 
and  slide;  but,  if  you  put  sand  on,  that  keeps  them 
from  sliding.  I  put  the  sand  on  that  day  300  or  350 
feet  south  of  the  crossing  when  the  colts  began  to  run 
north  on  the  track.' 

"Solomon,  section  foreman,  testified  that  the  train 
blowing  was  what  attracted  his  attention,  and  that  the 
colts  had  then  gone  on  the  track  and  were  coming  to- 
ward him  (north)  ;  when  the  train  blew,  they  were  run- 
ning northward  on  the  track  toward  Huntsville ;  Vhen 
the  alarm  whistle  blew,  the  colts  were  on  the  track  and 
about  the  track  headed  in  my  direction.' " 

The  decided  cases  were  reviewed  on  the  former  ap- 
|K?als,  and  the  distinction  was  drawn  between  cases 
where  the  engine  or  cars  strike  the  animals  and  cases, 
like  this,  in  which  the  animals  merely  become  frighten- 
ed at  the  train  and  injure  themselves  by  running  into 
trestles  or  against  objects. 

The  correct  rule  as  to  actionable  wrong  in  such  cases 
was  thus  stated  by  Simpson,  J.,  on  the  last  appeal: 
"Prom  these  decisions  of  our  own  court  in  connection 
with  the  decisions  of  other  courts,  we  extract  the  prin- 
ciple that,  as  to  the  initial  fright,  the  company  is  not 
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liable,  unless  the  acts  of  the  servants  of  defendant  were 
wanton  and  malicious;  but,  after  the  animal  is  on  the 
track,  frightened,  and  running  under  conditions  that 
indicate  that,  unless  the  train  is  stopped,  it  will  run  into 
the  trestle,  and  that  the  danger  may  be  averted  by  stop- 
ping the  train,  a  duty  arises  to  stop  it,  and,  if  the  engi- 
neer negligently  fails  to  do  so,  the  company  will  be  lia- 
ble."—179  Ala.  162,  59  South.  642,  46  L.  R.  A.  (N.  S.) 
430. 

Mr.  Elliott  thus  states  the  rule  (Railroads,  vol.  3,  p. 
468)  :  "Where  the  animals  are  on  the  right  of  way* 
through  no  neglect  of  the  company,  and  are  injured  be- 
cause of  fright  or  otherwise,  the  company  is  not  liable 
unless  the  injuries  were  willfully  inflicted.'' 

"The  principles  upon  which  this  case  rests  have  been 
well  settled.  It  is  laid  down  by  Pierce,  in  his  work  on 
Railroads,  that:  ^The  authority  to  operate  a  railroad 
includes  the  right  to  make  the  noises  incident  to  the 
movement  and  working  of  its  engines,  as  in  the  escape  of 
steam  and  ratling  of  cars,  and  also  the  right  to  give  the 
usual  and  proper  admonitions  of  danger,  as  in  the 
sounding  of  whistles  and  the  ringing  of  bells.  It  is 
therefore  not  liable,  while  exercising  its  right  in  a  law- 
ful and  reasonable  manner,  for  injuries  occasioned  by 
horses,  when  being  driven  upon  the  highway,  taking 
fright  at  such  noises.  But,  if  the  injury  resulting  from 
the  fright  would  not  have  happened  but  for  a  breach  of 
duty  by  the  company,  it  will  be  held  liable  for  the  in- 
jury.'— Pierce  on  Railroads,  348.  Rorer  states  the  princi- 
ples to  the  same  effect,  and  adds :  *But,  if  the  acts  of  the 
servants  occasioning  the  fright  are  wanton  and  mali- 
cious, and  be  done  in  the  discharge  of  their  business  by 
using  the  appliances  of  the  company,  such  as  wanton 
whistling  of  the  engine,  and  the  reckless  discharge  of 
steam,  the  company  will  be  liable.' — Rorer  on  Railroads, 
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704  (12)."  Oxford,  etc,  Co.  v.  Stedham,  101  Ala.  376, 
378,  379,  13  South.  553,  554. 

It  must  be  remembered  that  in  this  case  there  is  no 
contention  that  the  train  struck  the  animals,  or  that  the 
whistle  was  not  blown,  or  that  there  was  any  excessive 
blowing  or  extraordinary  noise,  or  that  there  was  any- 
thing approaching  wanton  or  malicious  mischief  in  the 
frightening  of  the  animals. 

There  is  no  evidence  tending  to  show  actionable  neg- 
ligence in  the  failure  of  the  engineer  to  stop  the  train 
after  he  perceived,  or  should  have  perceived,  that  the 
animals  were  not  going  to  leave  the  track.  In  fact,  as 
above  stated,  all  the  evidence  shows  that  he  did  stop  the 
train  before  it  reache<l  the  animals.  And  this  was  all 
that  could  be  required.  As  was  said  on  the  former  ap- 
peal, there  is  nothing  to  show  that  the  animals  could 
not  have  run  oflF  the  track,  and  the  trainmen,  therefore, 
had  the  right  to  presume  that  they  would  leave  the 
track,  and  not  run  down  the  track  into  the  trestle  as 
they  did. 

The  animals  in  this  case  being  on  the  track  without 
fault  on  the  part  of  the  railroad  company,  and  the  train 
not  colliding  with  them,  and  there  being  no  evidence  of 
wanton  wrong  or  willful  injury,  there  is,  and  should  Iks 
no  liability  on  the  part  of  the  railroad  company  for  the 
injury  or  for  the  damages  suffered  in  consequence  of 
the  colts'  becoming  frightened  or  stampeded,  and  run- 
ning into  the  trestle,  instead  of  leaving  the  railroad 
track  as  they  could  have  done.  The  whole  evidence 
shows  that  th6  injury  was  due  to  the  nature  of  the  an- 
imals, and  not  to  a  wrong  of  the  defendant  company. 

The  railroad  company  is  not  an  insurer  against  such 
injuries  or  damages,  but  is  liable  only  for  the  wrongs  of 
its  servants  or  agents,  as  we  have  above  shown,  while 
acting  within  the  line  and  scope  of  their  employment 
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or  agency,  and  where  such  wrongs  proximately  contrib- 
ute to  the  injuries  or  damages  suffered. 

It  is  earnestly  insisted  by  counsel  for  appellant  that 
section  5476  of  the  Code  of  1907  is  applicable  to  the 
facts  in  this  case,  and  that  the  burden  of  proof  is  by  the 
statute  placed  upon  the  railroad  company  to  acquit* 
itself  of  negligence.  It  was  ruled  on  the  former  appeal 
that  this  section  did  not  apply  to  a  case  like  this  case, 
and,  after  a  careful  examination  of  similar  statutes  of 
other  states,  and  of  the  constructions  which  other  courts 
have  placed  upon  them,  we  are  still  of  the  opinion  that 
this  statute  does  not  apply  to  cases  like  the  one  at  bar. 
The  statute  limits  itself  to  cases  in  which  property  is 
destroyed  or  damaged  by  "the  locomotives  or  cars  of 
railroads."  The  undisputed  evidence  in  this  case  shows 
that  the  property  in  this  case  was  not  destroyed  or  dam- 
aged by  locomotive  or  cars. 

The  former  appeal,  179  Ala.  162,  59  South.  640,  is 
also  reported  in  46  L.  R.  A.  (N.  S.)  430,  with  an  ex- 
tended note,  which  cites  and  reviews  the  decisions  of 
other  courts  on  this  question,  and  they  are  uniform  to 
the  proposition  that  statutes  similar  to  the  one  under 
consideration  do  not  apply  to  cases  like  this,  where  the 
animals  are  merely  frightened,  and  there  is  no  actual 
collision  with  them. 

The  plaintiff  proved  no  liability  on  the  part  of  the 
railroad  company.  While  there  is  some  evidence  on 
this  trial  which  was  not  shown  on  the  others,  still  there 
is  none  which  shows,  or  tends  to  show,  actionable  negli- 
gence, wanton  wrong,  or  willful  injury  on  the  part  of 
the  defendant,  or  of  its  agents  or  servants. 

The  trial  court  should  have  given  the  afl8rmative 
charge  requested  by  the  defendant.  We  find  no  reversi- 
ble error  in  this  record.  If  there  be  any  errors  as  to  the 
charges  complained  of  by  the  appellant,  they  were  nec- 
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essarily  without  possible  injury  to  him,  for  the  reason 
that  the  trial  court  should  have  given  the  affirmative 
charge  for  the  defendant. 
Affirmed. 

Anderson,  C.  J.,  and  Sombrvillb  and  Gardner,  JJ., 
concur. 


Central  of  Georgia  Ry.  Co.  v.  Courson. 

Loss  of  Baggage. 
(Decided  April  30,  1914.    65  South.  179.) 

1.  Appeal  and  Error;  Review;  Presumption. — ^VHiere  the  bill  of 
exreptlons  recites  that  the  foregoing  being  all  of  the  evidence,  where- 
Dix>n  defendant  requested  the  court  to  give  a  certain  written  charge 
which  Is  set  out  and  that  the  court  refused  to  give  It,  the  bill  of 
exceptions  failing  to  Indicate  otherwise  at  what  stage  of  the  trial 
the  charge  -was  asked,  It  was  suflPlclently  shown  that  the  charge 
was  requested  before  the  Jury  retired,  and  there  Is  no  presumption 
that  It  was  not  requested  at  the  proper  time. 

2.  Same;  Nature  and  Form;  Exceptions. — Construing  sections  3016, 
and  .5346,  Code  1907,  it  is  held  that  written  charges  requested  are 
not  within  the  rule  requiring  that  the  bill  of  exceptions  should  show 
that  the  exceptions  to  the  oral  or  main  charge  of  the  court  were 
taken  and  made  before  the  Jury  retired. 

Appeal  from  Russell  Circuit  Court, 

Heard  before  Hon.  M.  Sollib. 

The  Central  of  Georgia  Railway  Company  prayed  for 
and  obtained  an  appeal  to  the  Court  of  Appeals  from  an 
adverse  judgment  against  it  in  the  circuit  court  at  the 
suit  of  T.  M.  Courson,  for  damages  for  the  loss  of  bag- 
gage. The  Court  of  Appeals  certified  certain  questions 
to  the  Supreme  Court,  which  question,  together  with 
the  answers,  fully  appear  in  the  opinion.  For  opinion 
and  decision  of  Court  of  Appeals,  see  8  Ala.  App.  589, 
62  South.  977. 

6.  L.  Comer,  for  appellant.  No  brief  roacluvl  tlie  Re- 
porter. 


Digiti 


zed  by  Google 


156  SUPREME  COURT  [Vol. 

[Central  of  Georgia  Ry.  Co.  v.  Courson.] 

Glenn  &  de  Graffenried^  for  appellee.  No  brief 
reached  the  Reporter. 

MAYFIP^LD,  J. — This  case  comes  here  for  decision 
by  virtue  of  the  following  certificate  from  the  Court  of 
Appeals :  "In  the  above-entitled  case,  the  judges  of  this 
court  being  unable  to  reach  a  unanimous  conclusion, 
the  undersigned  judges  of  said  court,  pursuant  to  the 
provisions  of  the  statute  in  such  cases  made  and  pro- 
vided, hereby  certify  to  the  Supreme  Court  of  Ala- 
bama the  following  question  of  law  as  to  which  the 
judges  differ:  Where  a  statement  in  a  bill  of  excep- 
tions that  the  foregoing  was  all  the  evidence  in  the  case 
is  followed  by  the  statement  that  the  defendant  request- 
ed the  court  to  give  a  written  charge,  which  is  set  out, 
and  that  the  court  refused  to  give  it,  the  bill  of  excep- 
tions not  otherwise  indicating  at  what  stage  of  the  trial 
the  charge  was  requested,  is  it  to  be  presumed  on  ap- 
peal, in  support  of  the  court's  ruling,  which  is  assigned 
as  error,  that  its  refusal  to  give  the  charge  was  because 
it  was  not  requested  at  the  proper  time  or  before  the 
jury  retired  to  consider  the  verdict?  The  above  ques- 
tion is  submitted  as  an  abstract  proposition,  as  directed 
by  the  statute,  reference  being  made  to  the  case  in  which 
the  question  arises,  for  the  convenience  of  the  Supreme 
Court." 

We  are  of  the  opinion  that  the  reasonable  presump- 
tion is  that  the  requested  charge  or  instruction  to  the 
jury  was  asked  at  the  proper  time;  that  is,  before  the 
jury  retired  to  decide  the  case. 

It  "has  been  repeatedly  held  by  this  court  that,  where 
exceptions  were  reserved  to  the  oral  charge  of  the  trial 
court,  it  must  be  made  to  appear  by  the  bill  of  excep- 
tions that  the  exceptions  to  the  oral  charge  or  to  por- 
tions thereof  were  made  and  reserved  before  the  jury 
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retired  for  the  decision  of  the  case.  This  is  proper,  for 
the  reason  that  the  trial  court  should  have  its  attention 
called  to  the  supposed  error,  and  be  allowed  the  oppor- 
tunity to  correct  it,  before  the  jury  retires.  In  such  case 
the  exception  could  not  be  taken  until  the  court  has  in- 
structed the  jury. 

As  to  requested  charges  or  instructions,  the  rules  and 
practice  are  different.  The  giving  or  the  refusing  of 
such  charges  is  largely  regulated  by  statute.  One  of 
these  statutes  reads  as  follows:  "Charges  moved  for 
by  either  party  must  be  in  writing,  and  must  be  given  or 
refused  in  the  terms  in  which  they  are  written;  and  it 
is  the  duty  of  the  judge  to  write  ^given'  or  'refused,'  as 
the  case  may  be,  on  the  document,  and  sign  his  name 
thereto;  which  thereby  becomes  a  part  of  the  record, 
and  charges  which  are  given  must  be  taken  by  the  jury 
with  them  on  retirement,  and  those  refused  must  be  re- 
tained by  the  clerk."— Code  §  5364. 

Section  3016  of  the  Code  provides  as  follows:  "It  is 
not  necessary  for  a  party  to  except  to  the  ruling  of  the 
court  in  giving  or  refusing  a  charge  requested  in  writ- 
ing, nor  need  the  bill  of  exceptions  state  that  exception 
was  i*eserved  thereto;  if  the  charge  is  refused,  an  ex- 
ception by  the  party  a>sking  it  is  presumed,  and  if  the 
charge  is  given,  an  exception  by  the  other  party  is  pre- 
sumed; and  such  charge,  and  the  ruling  of  the  court 
thereon,  may  be,  by  the  party  in  whose  favor  such  ex- 
ception is  presumed,  assigned  as  error  on  appeal,  and 
when  so  assigned,  the  appellate  court  must  review  and 
consider  the  same  in  all  respects  as  if  exception  had 
been  expressly  reserved  upon  the  trial  of  the  cause." 

These  two  sections  of  the  Code,  taken  together,  we 
think,  clearly  take  written  reciuested  charges  from  with- 
out the  rule  as  to  exceptions  reserved  to  the  oral  charge 
of  the  court,  or  the  main  charge  of  the  trial  court,  when 
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it  is  in  writing.  We  have  no  case  holding  that  the  bill 
of  exceptions  must  affirmatively  show  that  requested 
written  charges  were  requested  before  the  jury  retired; 
and  we  think  that  the  recitals  in  the  bill  of  exceptions 
in  the  case  at  bar,  as  certified  to  us  by  the  Court  of  Ap- 
peals, sufficiently  show  that  the  requested  charges  were 
presented  before  the  jury  retired,  and  that  there  is  no 
presumption,  arising  from  the  recitals  so  certified,  that 
the  charges  were  not  requested  at  the  proper  time. 

The  case  of  Donahoo  <£•  Matthews  v.  Tarrant^  1  Ala, 
App.  446,  55  South.  270,  treated  an  exception  to  the  oral 
charge  of  the  court,  which  may  be  likened  to  an  excep- 
tion to  rulings  on  evidence,  and  must  be  made  during 
the  progress  of  the  trial.  The  statutes  above  set  forth 
do  not  apply  to  such  cases. 

All  the  other  cases  are  cases  in  which  the  exception 
was  to  the  oral  or  the  main  written  charge,  or  to  rul- 
ings on  evidence,  or  on  motions  which  were  not  within 
the  protection  of  the  statutes  to  which  we  have  referred, 
and  which,  of  course,  are  governed  by  a  different  rule 
and  a  different  presumption. 


Slo88-Sheffield  Steel  &  Iron  Co.  v.  Russell. 

Injury  to  Servant 

(Deiided  April  23,  1914.     65  South.  137.) 

Master  and  Servant;  Injury  to  Servant;  Pleas;  Contribntorv 
Negligence. — Where  the  action  was  by  an  employee  for  injuries 
8nBtnIne<l  while  driving  cars  along  an  air  course  In  a  mine  due  to  an 
obstruction  negligently  placed  in  the  air  course  without  the  knowl- 
edge of  the  servant,  a  plea  setting  up  that  such  employee  was  guilty 
of  negligence  proximately  contributing  to  his  injuries  in  that  It  was 
his  duty  to  keep  a  lookout  to  discover  and  avoid  Injury  from  ob- 
structions, and  that  he  negligently  failed  to  keep  such  lookout,  and 
thereby  failed  to  discover  the  obstruction  in  time  to  avoid  the  injury, 
thereby  proximately  causing  the  injury,  but  which  failed  to  allege 
that  the  obstruction  could  have  been  discovered,  or  the  Injury  avoided 
by  keeping  a  lookout,  was  subject  to  the  demurrer  Interposed. 
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Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Action  by  Albert  Russell,  by  next  friend,  against  the 
Sloss-Sheffield  Steel  &  Iron  Company  for  damages  for 
injury  received  while  in  its  employment.  Judgment  for 
plaintiff,  and  defendant  appeals.     Afl&rmed. 

The  facts  made  by  the  complaint  are  that  it  was  plain- 
tiff's business  to  drive  cars  loaded  with  coal  and  pulled 
by  mules  along  an  air  course  in  the  mine  leading  to  an 
entry  therein,  and  that  in  such  work  plaintiff  had  to 
pass  a  trapdoor  in  said  air  course,  and  that  Ben  Card, 
superintendent  in  the  mine,  while  engaged  in  such  su- 
perintendence, negligently  caused  cars  to  be  placed  in 
the  air  course  between  the  entry  and  the  trapdoor,  with- 
out the  knowledge  of  plaintiff,  and  that  while  plaintiff 
was  driving  along  the  air  course,  and  without  seeing 
the  cars  or  knowing  of  their  presence,  drove  his  mule 
upon  or  against  the  cars  so  placed,  and  had  his  foot  and 
ankle  badly  injured. 

The  sixth  plea  is  as  follows:  "Defendant  says  that 
plaintiff  is  guilty  of  negligence  which  proximately 
caused  his  injury,  in  this,  that  it  was  his  duty  to  keep 
a  lookout  along  the  track  in  front  of  him,  to  discover 
and  avoid  injury  from  obstructions  therein,  and  that 
plaintiff  negligently  failed  to  keep  such  lookout,  and 
thereby  failed  to  discover  the  obstruction  in  time  to 
avoid  injury,  and  thereby  proximately  caused  the  in- 
jury." 

Transferred  from  Court  of  Appeals  under  section  6 
of  the  Acts  of  1911,  p.  449. 

Bankhbad  &  Bankhbad^  for  appellant.  Counsel  in- 
sist that  plea  6  was  good  and  not  subject  to  the  demur- 
rers interposed,  but  cites  no  authority  in  support  there- 
of. 
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Davis  &  Fitb,  for  appellee.  There  is  no  serious  in- 
sistence of  error,  and  under  the  authority  of  Collier  v. 
T.  C.  I.  d  R.  R.  Co.,  46  South.  487,  the  judgment  should 
be  affirmed. 

ANDERSON,  C.  J.— The  only  error  insisted  upon  in 
brief  of  appellant's  counsel  is  as  to  the  action  of  the 
court  in  sustaining  the  plaintiff's  demurrer  to  defend- 
ant's special  plea  6.  Said  plea  6,  if  not  otherwise  bad, 
was  defective  for  failing  to  aver  that  the  obstruction 
could  have  been  discovered  or  that  the  injury  could  have 
been  avoided  by  keeping  a  lookout,  and  was  subject  to 
the  plaintiff's  first  ground  of  demurrer  interposed  there- 
to. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

Mayfield,  Sombrville,  and  Gardner,  JJ.,  concur. 


Epsey  V.  Cahaba  Coal  G). 

Injury  to  Servatit. 

(Decided  February  14,  1914.    64  South.  753.) 

1.  Master  and  Servant;  Injury  to  Servant;  Felloic  Servant. — ^Under 
the  comuion  law  a  master  was  not  liable  for  the  death  of  a  servant 
caused  by  defective  machinery,  where  the  duty  of  keeping  such 
machinery  In  proper  condition  was  delegated  to  a  fellow  servant,  and 
the  death  was  due  to  the  negligence  of  such  fellow  servant 

2.  Same;  Defective  Appliatices. — Although  the  injury  to  a  servant 
Is  caused  by  the  defective  condition  of  machinery,  the  master  is  not 
liable  under  section  3910,  Code  1907,  unless  the  defect  Is  due  to  the 
negligence  of  the  master,  or  some  person  charged  with  seeing  that  the 
ways,  works,  machinery  were  In  proper  condition,  etc. 

3.  Same. — In  order  to  recover  under  the  provision  of  section  3910, 
Code  1907,  it  is  essential  that  there  be  evidence  tending  to  show  neg- 
ligence within  the  condition  of  the  statute. 
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4.  Same;  Inspection^  Etc. — Subdivision  1,  section  3910,  Code  1907, 
contemplates  inspection  in  predicating  negligence  because  of  the 
failure  of  tbe  master  to  discover  defects;  the  duty  to  inspect  exists 
Just  as  the  duty  to  remedy  defects  exist,  although  such  duty  may  be 
delegated  to  a  competent  servant. 

5.  Same. — Under  such  section  the  character  and  frequency  of  the 
inspection  and  tests  must  depend  upon  the  subject  of  the  duty,  as 
for  instance,  whether  it  is  machinery  peculiarly  subject  to  wear,  etc. 

0.  Same. — It  is  the  duty  of  the  master  to  exercise  such  care  and 
diligence  as  a  reasonably  prudent  man  will  use  under  similar  circum- 
stances with  reference  to  duty  to  repair  and  inspect  the  machinery, 
etc. 

7.  Same;  Tools;  Machinery,  Etc. — Where  the  duty  of  inspection  is 
entrusted  to  a  servant,  and  after  reasonable  time  and  opportunity  has 
been  alTorded,  such  duty  is  not  performed,  and  injury  to  another 
servant  results  proximately  therefrom,  the  omission  is  negligent 
rendering  the  master  liable  unless  defeated  by  some  affirmative  de- 
fense. 

8.  Jury  Question. — Under  the  evidence  in  this  case  it  was  a  ques- 
tion for  the  Jury  to  determine  whether  proper  inspection  would  have 
discovered  the  defect  alleged  to  have  caused  the  injury. 

Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  A,  H.  Alston. 

Action  by  Joseph  W.  Epsey,  administrator,  against 
the  Cahaba  Coal  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals."   Reversed  and  remanded. 

Joseph  W.  Epsey  sues  as  administrator  of  the  estate 
of  J.  P.  Epsey,  for  the  death  of  his  intestate,  and  al- 
leges that  prior  to  February,  1912,  J.  P.  Epsey  was  in 
the  employment  of  defendant,  Cahaba  Coal  Company, 
a  private  corporation,  and  was  operating  a  stationary 
or  compressing  engine,  used  in  connection  with  the  bus- 
iness of  said  defendant,  and  while  engaged  in  the  dis- 
charge of  his  duties,  under  said  employment,  plaintiff's 
intestate  was  killed.  The  first  count  alleges  death  to 
have  been  proximately  caused  by  reason  of  a  defect  in 
the  condition,  ways,  works,  etc.,  in  that  the  valve  of  th(» 
engine  leaked,  thereby  causing  steam  to  accumulate  in 
the  cylinder,  and  the  engine  to  start  in  motion  without 
pulling  the  controller  or  lever.  The  second  count  is  the 
same  as  the  first,  but  varies  somewhat  in  the  phraseolo- 
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gy.  The  third  count  alleges  simply  that  the  engine  was 
defective.  The  fourth  count  is  for  a  negligent  failure  to 
provide  plaintiff's  intestate  with  reasonably  safe  appli- 
ances in  this :  That  the  engine  used  by  defendant  had  a 
leaky  throttle  valve.  The  fifth  count  alleged  wanton- 
ness of  defendant's  servants  or  agents  while  acting  with- 
in the  line  and  scope  of  their  employment  in  that,  know- 
ing that  the  throttle  valve  was  in  a  leaky  condition,  and 
with  such  knowledge,  they  permitted  plaintiff's  intes- 
tate to  operate  said  engine  while  in  this  condition.  The 
sixth  count  is  the  superintendent's  negligence  count,  al- 
leging the  superintendent  to  be  unknown.  The  seventh 
count  is  the  superintendent's  negligence  count,  alleging 
the  superintendent  to  be  one  Dunaway.  The  eighth 
count  is  the  conformity  to  orders  or  direction  count;  the 
ninth  the  same  as  eighth,  but  giving  the  name  of  Dun- 
away  as  the  negligent  superintendent  who  gave  the  neg- 
ligent order. 

The  pleas  were  contributory  negligence,  in  that  in  the 
performance  of  his  duties,  and  of  the  knowledge  and  ap- 
preciation of  the  danger  of  so  doing,  plaintiff's  intes- 
tate negligently  reached  his  head  and  arm  through  the 
spokes  of  the  flywheel  of  said  engine,  knowing  that  at 
that  time  said  engine  was  pinched  to  the  center,  and 
was  ready  to  start  after  the  steam  valve  on  said  engine 
opened,  and  said  wheel  of  said  engine  slowly  turned 
over,  and  said  intestate's  head  and  neck  were  caught  by 
the  driving  rod  and  spoke  of  the  driving  w^heel,  and  he 
was  killed.  This  defense  is  set  up  in  various  pleas  in 
various  ways. 

Frank  S.  White  &  Sons^  for  appellant.  Under  the 
evidence  in  this  case  the  question  of  duty  to  inspect  and 
whether  such  inspection  would  have  discovered  the  al- 
leged defect,  should  have  been  decided  by  the  jury,  and 
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the  court  erred  in  directing  a  verdict. — Travis  v,  Sloss- 
S,  Co.,  162  Ala.  605;  L.  d  N,  v,  Wilson,  162  Ala.  588;  A. 
(t,  8.  V.  Yont,  165  Ala,  537.  The  court  also  erred  in  per- 
mitting Dunaway  to  testify  that  the  engine  was  in  a 
reasonably  good  condition. — G,  of  Oa.  v.  Bagley,  5& 
South.  894  ;L,dN.  v.  Bogue,  58  South.  392. 

Charles  A.  Calhoun,  and  Brown,  Lbbpbr  &  Kobnig^ 
for  appellee.  Under  the  evidence  in  this  case  the  court 
properly  directed  a  verdict  for  the  defendant. — M.  &  0. 
R.  R.  Co.  V.  Thomas,  42  Ala.  672 ;  8moot  v.  M.  d  0.  R. 
R.  Co.,  67  Ala,  19;  L.  d  N.  R.  R.  Co.  v.  Allen,  78  Ala. 
501  ;L.dN.  R.  R.  Co.  v.  Binion,  98  Ala.  570 ;  Tenn.  Coal 
Iron  d  R.  R.  Co.  v.  H amies,  167  Ala,  248. 

McCLELLAN,  J. — The  action  is  by  the  personal  rep- 
resentative of  a  servant  (J.  P.  Epsey)  against  the  mas- 
ter (appellee)  for  negligently  causing  intestate's  death 
while  intestate  was  engaged  in  the  service  of  the  majster. 
The  cause  of  action  was  undertaken  to  be  stated  in  a 
number  of  counts.  Some  were  drawn  under  the  first 
fiubdivision  of  the  Liability  Act  (Code,  §  3910),  and 
others  were  intended  to  declare  upon  the  breach  of  the 
common-law  duty  to  exercise  reasonable  care  to  afford 
the  servant  reasonably  safe  appliances  with  which  to  do 
his  work.  The  trial  court,  at  defendant's  request,  gave 
the  general  affirmative  charge,  on  the  whole  case,  for 
the  defendant;  and  so,  on  the  theory  that  there  was  no 
count  in  the  complaint  that  did  not  contain  material 
averments  to  sustain  which  there  was  an  entire  failure 
of  proof. 

Under  the  doctrine  declared  in  Tutwiler  C.  C.  d  I.  Co. 
V.  Farrington,  144  Ala.  157,  167,  39  South.  898,  treating^ 
the  sixth  count,  it  must  be  ruled  that  the  evidence  here 
failed  to  sustain  the  counts  rested  on  the  common-law^ 
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duty  summarily  stated  above.  It  appear?  that  the  duty 
of  keeping  the  machinery  in  question  in  proper  condi- 
tion was  committed,  as  might  have  been  done,  to  fellow 
servants  of  intestate;  and  that  if  negligence  affected 
the  unsafe  condition  thereof  due  to  want  of  due  care  or 
diligence  in  inspection  or  in  the  want  of  due  care  or  dil- 
igence in  repairing  the  defective  condition,  it  was  that 
of  fellow  servants  of  the  intestate.  We  can  see  in  the 
evidence  no  other  possible  conclusion  as  respects  the 
counts  based  on  the  breach  of  the  common-law  duty 
mentioned.  So  the  impropriety  vel  non  of  the  court's 
action  in  thus  instructing  the  jury  must  be  determined 
with  reference  to  the  counts  drawn  under  the  first  sub- 
division of  the  Liability  Act. 

The  conclusions  of  fact  we  will  state,  drawn  from  the 
whole  evidence,  may  have  been  attained  by  the  jury  if 
the  charge  of  the  court  had  not  forbidden  the  exercise 
of  that  function  by  the  jury.  The  condition  of  the  en- 
gine (stationary)  was  defective  in  respect  of  the  throt- 
tle valve  which,  when  in  perfect  condition,  would  pre- 
vent, absolutely,  the  passage  of  steam  from  the  boiler 
to  the  place  whereat  its  pressure  would  put  the  engine 
in  motion.  Hence  the  propriety  of  the  affirmative 
charge  could  not  be  predicated  of  the  failure  of  proof 
in  respect  of  defect  in  the  condition  of  the  ma- 
chinery. If  a  defect  in  the  condition,  counted  on  in  the 
complaint,  is  found  to  have  existed  and  to  have  caused 
the  injury  suffered  by  the  servant,  still  the  master  can- 
not be  held  liable  "unless  the  defect  therein  »  •  » 
arose  from,  or  had  not  been  discovered  or  remedied 
owing  to  the  negligence  of  the  master  or  employer,  or 
of  some  person  in  the  service  of  the  master  or  employer, 
and  intrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works,  machinery,  or  plant  were  in  proper  condi- 
tion."   It  is,  as  has  been  often  ruled  here,  essential  to  a 
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recovery  on  a  count  or  counts  declaring  on  a  status 
within  the  first  subdivision  of  the  Liability  Act,  that  evi- 
dence be  adduced  tending  to  show  negligence  within 
the  quoted  condition  of  the  act.  Under  this  provision 
of  the  act  the  requisite  negligence  may  be  that  of  the 
master  or  that  of  a  servant  or  servants  commissioned  as 
the  quoted  condition  stipulates.  We  have  stated  that 
the  evidence  shows  that  the  duty  stipulated  was  "in- 
trusted" to  another  servant.  So  the  possible  evidential 
lead  to  prima  facie  right  to  recover  must  be  found,  if 
at  all,  in  evidence,  at  least,  to  show  that  the  one  so  "in- 
trusted" was  negligent  within  the  provision  of  the  quot- 
ed condition  of  the  act.  There  being  evidence  tending, 
as  stated,  to  show  that  there  was  a  defect  in  the  condi- 
tion of  the  engine,  described  in  the  complaint,  the  issue 
of  fact  was,  for  the  purpose  of  testing  the  right  vel  non 
of  the  defendant  to  the  affirmative  charge  on  the  whole 
case  under  the  theory  before  stated,  narrowed  to  this: 
Was  there  evidence,  or  reasonable  inference  from  evi- 
dence, tending  to  show  negligence,  for  which  defendant 
was  accountable,  in  respect  of  the  discovery  or  remedy 
of  the  defect  in  condition  of  the  engine? 

The  Liability  Act,  in  the  particular  that  it  predicates 
negligence  of  the  failure  of  the  master  to  discover  de- 
fects in  the  condition  of  the  ways,  etc.,  contemplates  in- 
spection to  the  end  indicated.  The  duty  to  inspect  ex- 
ists, just  as  the  duty  to  remedy  defects  in  conditions  ex- 
ists. The  Liability  Act  has  not,  in  this  particular,  ex- 
tinguished the  duty  of  inspection.  With  us  the  duty  of 
inspection,  in  a  case  of  the  kind  in  hand,  may  be  dele- 
gated to  a' competent  servant  in  whose  selection  the  mas- 
ter has  employed  the  requisite  care.  The  measure  of 
care  and  diligence  for  the  proper  performance  of  the 
duty  of  inspection  for  defects  in  condition,  etc.,  is  the 
exercise  and  employment  of  the  care,  prudence,  and  dil- 
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igence  a  reasonably  prudent  man  would  exercise  and 
employ,  under  similar  circumstances,  to  ascertain 
whether  there  are  defects  in  the  condition  of  the  way, 
works,  machinery,  or  plant — bearing  in  mind  always 
that  the  master  is  never  accountable  as  an  insurer  in 
the  premises  and,  also,  that  the  character  and  frequency 
of  the  inspection  must  depend  upon  the  subject  of  the 
duty,  whether  it  is  machinery  peculiarly  subject  to  wear 
and  to  self-created  deficiencies  in  its  vital  parts,  or  some 
other  agency  of  the  master's  business  in  which  normal 
use  does  not,  ordinarily,  create  defects  in  its  condition. 
If  the  duty  of  inspection  is  'Entrusted"  to  a  servant  and 
is  not,  after  reasonable  time  and  opportunity  are  af- 
forded, performed,  and  injury  to  another  servant  prox- 
imately results  therefrom,  the  omission  is  negligence  to 
liability,  unless  defeated  by  affirmative  defense.  So, 
too,  the  omission  by  one  "intrusted''  to  exercise,  after 
reasonable  time  and  opportunity  are  afforded,  due  care 
and  diligence  to  repair — to  remedy,  as  the  statute  says 
— the  known  defect,  and  in  proximate  consequence 
thereof  another  servant  is  injured,  that  omission  is  neg- 
ligence to  liability,  unless  defeated  by  affirmative  de- 
fense. Reasonable  time  and  opportunity  to  discover  or 
to  repair  are  factors.  If  either  are  absent,  negligence 
is  not  shown. — Clements  v.  A.  G.  S.  R,  R.  Co.,  127  Ala. 
166,  28  South.  643. 

The  evidence  in  this  record  tends  to  show,  at  least, 
that  a  throttle  valve,  when  new,  may  be  perfect  in  its 
adjustment,  thereby  entirely  preventing,  when  closed, 
the  i)assage  of  steam  through  or  by  it ;  that  the  effect  of 
steam  and  hot  water  upon  the  metal  or  the  mechanism 
of  such  a  valve,  "its  seat,"  will  gradually  cause  it  to 
leak;  that  the  throttle  valve  in  question  did  leak,  and 
was  leaking  some  hours  before  the  intestate's  injury, 
thereby  permitting  steam  to  pass  to  the  point  in  the 
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cylinder  whereat  the  steam  power  would  apply,  if  in 
sufficient  quantity,  to  put  the  engine  in  motion;  that 
the  proper  process  for  turning  on  the  steam,  by  intes- 
tate w^ho  operated  the  engine,  was  by  opening  the  throt- 
tle valve,  though  there  was  another  valve  near  the  boil- 
ers at  or  near  the  head  of  the  "steam  line,"  generally 
operated  by  the  fireman;  that,  when  in  good  condition 
and  closed,  would  prevent  the  passage  of  steam  into 
the  steam  line  leading  to  the  engine;  that  when  the  en- 
gine stopped,  about  three  hours  before  Epsey 's  injury,  it 
came  to  a  rest  "on  center,"  wherefrom  steam  power 
alone  could  not  start  it;  that  a  bar  was  furnished  to 
"pinch"  the  enginee  "off  center;"  that  Dunaway  had, 
to  quote  him  here,  "just  finished  my  [his]  work  a  minute 
or  two  •  »  »  and  was  getting  ready  to  start  it  up, 
and  was  pinching  it  off  the  center  with  this  bar  there 
for  the  purpose,  and  there  was  some  little  screaking 
noise  about  the  engine  as  I  [he]  was  pinching  it  off  that 
attracted  Mr.  Epsey's  attenticm,  and  he  threw  up  his 
hand  and  said,  'Hold  on  a  minute,'  or  something  like 
that,  I  do  not  remember  the  exact  words,  but  just  as  he 
said  that  the  engine  had  just  passed  the  center,  and  he 
put  his  head  in  the  flywheel  some  way  to  look  where 
the  noise  was  and  see  if  he  could  find  out  what  was 
the  matter,  and  at  the  same  time  the  engine  had  just 
passed  the  center  and  started  and  just  dropped  over  on 
the  other  center  and  stopped  again  and  caught  Mr. 
Epsey's  head  between  the  side  rod  and  the  flywheel. 
♦  •  *  What  caused  the  engine  to  move  was  the  valve 
just  leaking  enough  so  that  steam  and  hot  water  accu- 
lated  in  the  cylinder  to  have  pressure  enough  to  turn 
it  half  over,  I  would  not  call  the  valve  in  perfect  con- 
dition at  that  time."  Later,  over  plaintiff's  objection, 
the  witness  testified  that  the  engine,  in  that  condition  of 
valve-leak,  was  in  "reasonably  good  condition."     This 
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witness  also  testified  that  the  superintendent  inspected 
this  engine  a  number  of  times  while  witness  was  there, 
but  no  one  ever  told  him  (witness)  that  the  cylinder 
needed  repairing,  though  that  was  in  the  line  of  witness' 
duty  under  his  employment. 

We  have  ruled  that  "wear*'  of  a  part  of  an  instru- 
mentality is  some  evidence  of  the  existence  of  a  defect 
in  condition  of  such  long  standing  as  to  support  a  find- 
ing of  such  want  of  due  care  and  diligence,  either  in  dis- 
covering the  defect  in  condition  or  in  remedying  it,  as 
amounts  to  negligence. — A,  G.  S.  R.  R,  Co,  v.  Yount, 
165  Ala.  537,  543,  51  South.  737;  B.  R.  Jf.  Co.  v.  Rock- 
hold,  143  Ala.  115,  126,  42  South.  96.  On  the  evidence 
before  us  it  cannot  be  affirmed,  as  a  matter  of  law,  that 
proper  inspection  of  this  engine  would  not  have  dis- 
closed its  defective  condition  in  respect  of  the  throttle 
valve — a  defect  which  the  evidence  tends,  at  least,  to 
show  was  probably  the  result  of  long  and  gradual  im- 
pairment by  steam  and  hot  water  of  the  valve  seat.  And 
it  cannot  be  affirmed,  as  a  matter  of  law,  that  there  was 
no  evidence  inviting  a  finding  that  time  and  opportu- 
nity were  not  afforded  defendant  to  discover,  by  prop- 
er inspection,  this  defect  in  condition  and  to  have  rem- 
edied it. 

The  affirmation  by  Dunaway  that  the  engine  was  in 
"reasonably  good  condition"  appears  to  have  been  ex- 
plained by  him  on  the  redirect  examination.  His  utter- 
ance, in  that  phrase,  seems  to  have  reference,  accord- 
ing to  the  later  statement  by  him,  to  the  condition  with 
reference  to  when  a  sufficient  accumulation  of  steam 
and  hot  water,  through  the  leaking  valve,  in  the  cylin- 
der would  be  sufficient  to  impart  motion  to  the  engine. 
He  seems  to  have  somewhat  confused  terms  descriptive 
of  condition  in  which  the  machinery  was  in  respect  of 
the  valve  in  question.    At  any  rate,  his  testimony  was 
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by  no  means  conclusive  to  the  effect  that  this  engine's 
condition  was  not  defective. 

The  issues  were  for  the  jury  on  both  the  complaint 
and  the  pleas,  the  substance  of  which  the  reporter  will 
summarily  state.  The  evidence  is  silent  as  to  Epsey's 
knowledge  of  the  fact  that,  by  accumulated  steam 
through  the  leaking  valve,  the  engine  would  involun- 
tarily start  or  continue  to  move.  The  evidence  does  not 
make  a  case  under  the  doctrine  of  A.  d  B.  A,  R.  R.  Co, 
V,  Aleximder,  161  Ala.  382,  49  South.  792. 

For  the  error  in  giving  the  affirmative  charge  for  de- 
fendant, the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Saybe  and  Gardner^  JJ.,  con- 
cur. 


Louisville  &  Nashville  R.  R.  Co.  v.  Schwaiger. 

Injury  to  Servdnt. 

(Decided  April   16,   1914.    65   South.  32.) 

1.  Mof^tcr  and  Servant;  Injurtt  to  Servant ;  J uni  Question, — The  fact 
that  a  servant  would  not  have  been  injured  as  he  was  if  he  had 
used  the  ascending,  instead  of  the  descending,  edge  of  a  grindstone, 
which  was  revolving  in  a  trough,  does  not  make  him  negligent  as  a 
matter  of  law,  where  there  is  evidence  from  which  the  jury  might 
have  concluded  that  he  exercised  ordinary  care  for  his  own  safety  In 
using  that  edge  of  the  stone. 

2.  Same. — The  evidence  examined  and  held  to  show  by  the  great 
weight  thereof  that  the  Injury  was  the  result  of  an  unavoidable  acci- 
dent and  not  of  a  defect  in  the  grindstone. 

Appeal  from  Cullman  Circuit  Court. 
Heard  before  Hon.  D.  W.  Speake. 
Action  by  Frank  Schwaiger  against  the  Louisville  & 
Nashville  Railroad  Ccmipany,  for  injuries  suffered  by 
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him  while  in  its  employment.     Judgment  for  plaintiff 
and  defendant  appeals.     Reversed  and  remanded. 

George  H.  Parker,  and  Eystbr  &  Eystbr,  for  appel- 
lant. The  failure  of  the  court  to  give  the  charge  in 
writing  after  being  notified  and  requested  to  do  so  con- 
stitutes reversible  error. — §  5363,  Code  1907 ;  L.  Jc  A' .  v. 
Hall,  91  Ala.  122;  2  nEc.  P.  &  P.  261.  There  was  a 
safe  and  dangerous  way  of  doing  the  w^ork,  and  the  vol- 
untary choice  was  with  the  servant,  and  the  master  is 
not  liable.— 1  LeB.  840;  2  A.  &  E.  Enc.  of  Law,  97;  L. 
d  N.  V.  Stutz,  105  Ala.  368;  L.  tC-  N.  v,  Orr,  91  Ala.  554. 

J.  B.  Brown,  and  A.  A.  Gribtith,  for  appellee.  The 
court  properly  sustained  demurrers  to  the  pleas. — Cal- 
vert V,  L.  &  N,,  170  Ala.  565;  Postal  T.  Co.  v.  Huhey, 
132  Ala.  450.  It  was  certainly  a  question  for  the  jury 
whether  plaintiff  was  guilty  of  negligence  in  his  use  of 
the  grindstone, — B.  R.  L.  cfc  P.  v.  Willmnis,  158  Ala.  387. 
The  admonitions  of  the  court  to  the  jury  are  not  recjuir- 
ed  to  be  in  writing. — Rep.  I.  ct  S.  Co.  v.  Passafume,  61 
South.  327. 

SAYRE,  J. — Plaintiflf  (appellee)  received  injuries 
while  grinding  a  tool,  and  declared  against  his  employer 
(appellant)  as  for  a  defect  in  the  grindstone  he  was 
using  at  the  time,  and  for  the  negligence  of  defendant's 
superintendent  in  providing  or  keeping  in  use  a  defect- 
ive stone.  The  stone  was  five  feet  in  diameter,  with  a 
grinding  edge  of  ten  inches,  weighed  several  thousand 
pounds,  was  driven  by  steam  or  electric  power,  and  re- 
volved in  a  trough  or  casing,  which  covered  its  low^er 
edge.  The  stone  was  new,  having  been  in  use  for  eight 
or  ten  days,  only,  and  its  grinding  edge  moved  within 
two  or  three  inches  of  the  upper  edge  of  the    trough. 
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Plaintiff  was  using  the  stone  to  grind  a  "sill-jack," 
which  is  described  as  a  short  iron  rod  or  bolt  with  a  nut 
on  one  end  of  it.  He  was  using  the  descending  edge  of 
the  stone,  and  probably  he  rested  the  "si  11- jack"  upon 
the  edge  of  the  trough,  lie  described  the  manner  of 
his  injury  as  follows :  "1  was  grinding  and  holding  it 
up  there,  with  one  hand  on  top  and  the  other  hand 
against  it,  and  it  got  on  one  end  and  wiis  grinding  all 
right,  and  another  feUow  came  up,  and  the  sill-jack 
slipped  down  and  took  my  hand  in.''  As  a  result,  his 
hand  was  crushed  and  mangled.  Appellant  urges  that, 
in  making  use  of  the  descending  edge  of  the  stone,  in- 
stead of  the  ascending  edge  at  the  opposite  end  of  the 
trough,  appellee  was  guilty  of  contributory  negligence 
w^hich  the  court  ought  to  declare  as  a  matter  of  law.  It 
is  entirely  clear  that  appellee  could  not  have  been  in- 
jured in  the  manner  described  by  him  hatl  he  used  the 
other  edge  of  the  stone.  15ut  this  is  not  cimclusive  of 
the  issue,  and  there  are  some  considerations  to  be  found 
in  the  evidence  wliich  might  have  held  a  jury  to  the  con- 
clusion that  appellee  exercised  ordinary  care  for  his 
own  safety  in  using  the  descending  edge  of  the  stone. 
We  prefer  to  rest  our  conclusion  that  the  verdict  was 
wrong  upon  another  ground.  The  great  weight  of  the 
evidence  went  to  show  that  there  was  no  defect  in  the 
stone  prior  to  apiK»llee's  hurt,  if,  indeed,  there  was  any 
worthy  of  serious  accounting  to  the  contrary.  Appellee, 
testifying  in  his  own  behalf,  described  a  defect  in  the 
grinding  edge  of  the  stone,  which  he  saw  after  the  acci- 
dent, as  being  about  one-half  an  inch  deep  and  about 
three  inches  across,  but  he  disclaimed  any  knowledge  of 
the  condition  of  the  stone  prior  to  the  accident,  and  it  is 
quite  clear,  upon  all  evidence,  that  the  defect  of  which 
he  spoke  was  caused  at  the  time  of  the  accident  by  the 
"sill-jack"  getting  jammed   in   some   way   between    the 
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stone  and  the  trough  in  which  it  revolved.  Appellee's 
case,  then,  depended  upon  the  testimony  of  the  witness 
Andy  Roth.  This  witness  testified  that,  when  he  was 
using  a  grindstone  five  or  six  days,  or  maybe  two  weeks, 
before  appellee  w^as  hurt,  he  saw  a  little  gap  in  the  side 
of  the  rock.  On  cross-examination,  he  said  that  the 
last  time  he  used  the  stone,  it  just  had  a  little  flat  place 
in  it ;  he  could  not  tell  how  long  it  was ;  he  could  feel  it 
w^hen  grinding,  but  could  not  see  it;  could  not  tell  how 
deep  it  was ;  could  not  tell  whether  it  was  a  quarter  of 
an  inch  deep.  All  this  he  might  siifely  have  said  of  any 
grindstone  that  had  been  much  in  use,  without  raising 
a  necessary  or  even  a  probable  inference  that  there  was 
such  a  defect  in  the  stone,  having  regard  to  the  use  to 
which  it  was  applied,  as  rendered  it  unfit  for  its  pur- 
pose when  used  ivith  reasonable  care  and  caution.  "The 
mere  fact  that  a  machine  is  dangerous  to  manipulate, 
unless  the  servant  takes  certain  precautions  which  any 
intelligent  man  would  see  to  be  appropriate  under  the 
circumstances,  will  not  warrant  a  finding  that  the  ma- 
chine is  defective  within  the  meaning  of  the  act."  It  is 
enough  if  the  employer  furnishes  that  which  is  reason- 
ably suflScient  for  the  purpose. — 5  Labatt,  §  1675.  But, 
aside  from  this,  the  stone  in  question  had  been  recently 
brought  into  use  in  the  shop,  where  it  replaced  an  old 
one,  and  this  witness  could  not  say  whether  the  stone 
which  had  the  gap  or  flat  place  was  the  new  or  the  old 
one.  The  sum  of  the  matter  is  that,  if  the  case  were  to 
be  decided  on  the  testimony  of  plaintiflf  and  his  witness, 
without  any  consideration  of  the  testimony  of  the  wit- 
nesses for  appellant  who  deposed  that  there  was  no  de- 
fect in  the  stone  previous  to  the  accident  in  which  ap- 
pellee received  his  injury,  a  finding  that  appellee  was 
hurt  by  reason  of  a  defect  in  the  grindstone  would  be 
the  result  of  a  mere  speculation.  Appellee's  injury  must, 


Digiti 


zed  by  Google 


18€.]  OF  ALABAMA.  173 

[Camp  V.  Churchill.] 

,lhen,  in  this  state  of  the  evidence,  be  considered  as  the 
result  of  inevitable  accident,  against  which  no  reason- 
able rule  of  prudence  required  his  employer  to  take  pre- 
caution. Appellant  took  the  point  by  its  motion  for  a 
new  trial  that  the  verdict  was  contrary  to  the  weight 
and  preponderance  of  the  evidence,  and  its  motion 
should  have  been  granted. 
Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClbllan,  and   Sombrvillb^ 
J  J.,  concur. 


Camp  V.  Churchill. 

Injury  to  Servant. 

(Decided  April  21,  1914.    Rehearing  denied  June  4,  1914. 
65  South.  336.) 

1.  Master  and  Servant;  Injury  to  Servant;  Contrihutoru  Neglir 
gence. — ^Where  decedent  was  struck  and  injured  by  one  of  the  hooks 
of  a  deinriek  as  the  hooks  were  being  elevated  after  the  beam  which 
was  being  moved  had  been  deposited  on  the  dray,  j^nd  it  was  dece- 
dent's duty  to  hold  the  hooks  clear  of  the  dray,  which  if  he  had  done, 
would  liave  prevented  the  accident,  decedent  is  guilty  of  contributory 
negligence,  precluding  a  recovery  by  his  administrator. 

2.  Trial;  Jurors;  Interest  as  Insurers. — ^Where  plaintiff  wishes  in 
good  faith  to  test  the  status  of  a  juror  with  regard  to  their  interest 
as  insurers  against  loss  for  the  damage  to  servants,  he  should  make 
proper  application  to  the  trial  judge. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  H.  Miller. 

Action  by  Lennie  Churchill  as  administratrix  of  the 
estate  of  J.  C.  Churchill  for  damages  for  the  death  of 
her  intestate  while  engaged  in  the  service  or  employ- 
ment of  defendant.  Judgment  for  palintiff  and  defend- 
ant appeals.     Reversed  and  remanded. 
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The  substance  of  the  complaint  is  that  while  plain- 
tiff's  intestate  was  engaged  in  the  service  of  defendant 
in  the  moving  of  heavy  pieces  of  structural  steel,  defend- 
ant's superintendent  negligently  permitted,  caused,  or 
allowed  said  steel  to  be  moved  during  said  service,  there- 
by negligently  imposing  it  against  intestate'*  leg,  so  in- 
juring him  that  as  a  proximate  result  thereof  he  died. 
The  result  was  a  verdict  and  judgment  for  plaintiff  for 
f4,000. 

The  work  in  question  was  conducted  by  defendant's 
three  servants,  Scarborough,  Adams,  and  intestate,  un- 
der the  superintendence  of  defendant's  servant  Ward. 
It  consisted  in  the  removal  of  steel  beams  15  or 
20  feet  in  length,  and  weighing  from  1,500  to  2,000 
pounds  each,  from  a  car,  and  loading  them  on  a  flat 
dray.  The  lifting  was  done  by  an  electric  hoisting  en- 
gine and  derrick,  which  being  operated  by  Scarborough. 
Two  chains  with  hooks  were  attached  to  the  boom,  and 
three  or  four  beams  were  moved  at  a  load.  Adams  and 
intestate  were  handling  the  boom  end  of  the  work,  and 
it  was  their  duty  to  each  adjust  and  hook  a  chain  around 
the  bundle  of  beams,  and  when  they  were  deposited  on 
the  dray,  it  was  their  further  duty  to  unhook  the  chain, 
and  free  them  from  the  beams.  When  the  chains  were 
thus  released,  a  bundle  of  beams  being  laid  on  each  side 
of  the  wagon  with  an  open  space  between  to  permit  the 
withdrawal  of  the  chain,  they  were  dropped  dow^n  so 
as  to  be  visible  underneath  the  dray  to  the  engineer 
standing  about  50  feet  away.  It  was  then  in  order  for 
the  engineer  to  remove  the  boom  and  chains  for  another 
load,  and  in  order  to  do  this  it  was  necessary  to  lift  the 
boom  vertically  until  the  chains  and  hooks  w^ere  clear 
of  the  dray,  and  of  the  st«el  beams. 

On  the  question  of  negligence  only  two  witnesses  were 
examined — Scarborough  for  plaintiff,  and  Ward  for  de- 
fendant.    Scarborough  thus  describes  the  accident: 
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We  had  loaded  some  steel  on  this  wagon  that  morn- 
ing; we  generally  always  put  two  lifts  on  a  wagon,  one 
on  one  side  and  one  on  the  other,  in  order  to  clear  thei 
chains,  so  we  could  get  them  out,  two  different  lifts. 
And  we  had  put  on  one  when  he  was  hurt.  That  was  the 
last  trip  he  got  hurt  on.  When  we  raised  the  second  lift 
or  load  of  structural  steel,  they  untied  the  chains  and 
crossed  the  hooks ;  the  hooks  came  down  under  the  bot- 
tom of  the  dray,  so  I  could  see  them,  and  they  gave  me 
the  signal  to  go  ahead.  Mr.  Ward  gave  that  signal,  and 
the  hooks  caught,  and  I  seen  them,  and  then  they  took 
t].r  hooks  off,  and  I  slacked  up  a  little  bit,  and  they  gave 
me  the  signal  to  go  ahead  the  second  time;  Mr.  Ward 
did  that,  and  Mr.  Adams  also.  I  reversed  the  hoist  in 
obedience  to  the  signal  of  Mr.  Ward.  The  man  that 
always  unhooks  it  tells  me  when  he  is  ready.  Mr.  Ward 
signaled  me  to  raise  the  hoist,  him  and  Mr.  Adams'  both, 
and  then  I  raised  it  the  second  time,  and  that  is  when  it 
turned  the  beams  over  against  Mr.  Churchill  and  hurt 
him. 

On  cross-examination  the  witness  said: 

At  the  time  that  signal  was  given  the  chain  had  been 
unhooked,  and  it  was  loose  at  that  time,  and  we  were 
simply  taking  up  slack.  Mr.  Churchill  was  up  on  top 
holding  the  chain^  a/nd  he  ivais"  supposed  to  hold  them 
clear;  he  did  not  hold  them  clear;  that  is  the  way  the 
accident  happened. 

The  subsequent  examination  of  this  witnes  in  rebut- 
tal did  not  contradict  these  decisive  facts  as  originally 
stated  by  him. 

The  only  material  conflict  between  the  testimony  of 
Scarborough  and  Ward  was  in  Ward's  denial  that  he 
gave  the  signal  for  the  second  lifting  of  the  chain,  after 
they  had  caught  the  first  time.  He  stated  that  when 
the  signal  was  given  the  second  time  by  either  Adams 
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or  Churchill,  Churchill  had  two  chains  in  his  hands,  and 
they  were  swinging  clear  of  the  wagon  with  the  excep- 
tion of  the  beams,  and  that  it  was  the  duty  of  Church- 
ill to  hold  the  chains  clear,  and  that  he  could  have  done 
so.  The  court  refused  the  general  affirmative  charge 
for  defendant,  a  number  of  special  charges  requested  in 
writing,  and  also  overruled  his  motion  for  new  trial. 

Charles  A.  Calhoun^  for  appellant.  Negligence 
must  arise  out  of  a  breach  of  duty,  and  hence  it  was  in- 
cumbent on  plaintiiT  to  prove  a  duty  of  Ward  which  was 
breached  by  him  to  plaintiflf's  injury  as  a  proximate  con- 
sequence. It  is  appellant's  contention  that  appellee  fail- 
ed in  this  respect  under  the  evidence  in  the  court  be- 
low, and  hence  he  was  entitled  to  the  affirmative  charges 
and  the  court's  refusal  to  give  them  constituted  error.— 
Gen.  Swpp.  d  Const.  Co.  v.  Shelton,  157  Ala.  635 ;  WcU- 
ton  V.  Tenn.  Co.,  166  Ala.  539 ;  Term.  Co,  v.  Harmes,  167 
Ala.  2^Q  \  Richards  V.  SIoss  Co.,  146  Ala.  258;  Hammond 
V.  Ala.  Cons.  C.  d  I.  Co.,  156  Ala.  253;  Peters  v.  South- 
ern Ry.  Co.,  135  Ala.  533. 

Gibson  &  Davis,  for  appellee.  The  question  of  neg- 
ligence was  one  for  the  determination  of  the  jury,  and 
was  properly  submitted  to  the  jury. — Holmes  v.  B'ham 
Southern,  140  Ala.  215;  T.  C.  &  I.  Co.  v.  Williamson, 
164  Ala.  54 ;  City  of  Mobile  v.  Shaw,  149  Ala.  549 ;  Moul- 
ton  V.  L.  d  N.,  128  Ala.  539;  Wilson  v.  L.  d  N.,  85  Ala. 
269. 

SOMERVILLE,  J. — On  the  undisputed  evidence 
there  can  arise  no  rational  inference  that  any  negligence 
on  the  part  of  defendant's  superintendent,  Ward,  prox- 
imately contributed  to  the  injury  suffered  by  plaintiffs 
intestate.    There  is  nothing  to  indicate  that  Ward  was 
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negligent  in  giving  the  order  to  the  engineer  to  lift  the 
chains.  The  intestate's  special  dnty  was  to  see  that  the 
chains  swung  clear  of  the  wagon  and  beams^  as  the 
hoisting  drew  them  up;  he  was  on  the  wagon  and  had 
hold  of  the  chains  solely  for  that  pttrpose;  and  they 
caught  on  the  beams  and  threw  them  over  only  because 
he  failed  to  hold  them  clear.  If  the  hooks  were  caught 
so  that  he  could  not  extricate  them,  he  must  have  dis- 
covered this,  as  it  was  his  business  to  do,  and  it  was 
then  his  duty  to  see  that  they  were  released  before  they 
were  raised;  and,  even  though  the  hooks  were  then  in 
fact  caught  in  some  way.  Ward  had  a  right  to  assume 
from  the  intestate's  attitude  that  the  chains  were  clear 
and. were  ready  to  be  lifted.  But  the  evidence  is  with- 
out dispute  that  the  hooks  were  not  caught,  and  the  re- 
buttal statement  by  Scarborough  that  they  must  have 
been  caught  because  he  could  not  see  them  is  a  mere 
guess  on  his  part,  and  raises  no  conflict  in  the  evidence 
on  that  issue.  Scarborough  says  that  the  intestate  was 
up  on  the  dray  holding  the  chains,  and  he  loas  supposed 
to  hold  them  clear.  And  we  are  convinced  that,  as  mat- 
ter of  law,  Scarborough's  conclusion  cannot  be  disputed. 
He  says :  "He  did  not  hold  them  clear.  That  is  how  the 
accident  happened."  It  follows  that,  whether  upon  the 
plea  of  the  general  issue,  or  plea  3  of  contributory  neg- 
ligence, defendant  was  entitled  to  the  general  affirma- 
tive charge,  and  the  trial  court  erred  in  its  refusal. 

The  special  charges  requested  by  defendant  were 
properly  refused  as  being  abstract,  misleading,  or  mere 
duplicates  of  special  charges  actually  given. 

We  deem  it  unnecessary  to  discuss  the  question  of 
whether  the  intestate's  death  from  acute  pulmonary  tu- 
berculosis, nearly  a  year  after  he  received  this  injury, 
can  be  proximately  traced  to  the  injury  as  its  juridi- 
cal cause. 

12—186 
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It  is  unnecessary,  also,  to  discuss  whether  there  was 
error  or  ineradicable  prejudice  resulting  from  the 
statement  of  the  plaintiff's  counsel  in  the  presence  of 
the  jury  that  he  desired  to  qualify  them  with  respect 
to  their  relationship  to  any  insurance  company  that 
might  be  indemnifying  the  defendant  against  the  pay- 
ment of  damages  in  the  pending  cause. 

If  a  plaintiff  wishes  in  good  faith  to  test  the  status  of 
jurors  in  this  regard,  he  may  do  so  in  a  proper  way  un- 
der the  direction  of  the  trial  judge,  as  pointed  out  in 
Citizens'  etc.,  Poioer  Co.  v.  Lee,  182  Ala.  561,  62  South. 
199,  where  the  subject  is  discussed  at  some  length. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Gardnhe,  JJ., 
concur. 


Southern  Railway  Co.  v.  Witt. 

Injury  to  Servant. 

(Decided  AprU  21,  1914.    65  South.  149.) 

1.  Master  and  Servant;  Injury  to  Servant;  Complaint. — ^The  third 
count  of  complaint  examined  and  held  to  suiTlclently  comply  with 
the  provisions  of  subdivision  5,  section  3910,  Code  1907,  to  render 
it  immune  to  the  demurrer  interposed.    . 

2.  Same;  Negligence;  Jury  Question, — Where  the  evidence  tended 
to  show  that  the  engineer  backed  his  engine  against  the  car  upon 
which  plaintiflP  employee  was  fixing  a  drawhead  preparatory  to 
coupling,  without  signal,  and  that  it  was  the  duty  of  the  engineer  to 
wait  until  plaintiflP  signalled  him  to  back,  it  was  sufficient  to  take 
to  the  Jury  the  question  of  the  negligence  of  the  engineer. 

3.  Same;  Contributory  Negligence. — If  the  car  was  stationary  and 
the  engine  was  either  standing  still  or  going  away  from  the  employee 
who  was  attempting  to  fix  the  drawhead  preparatory  to  coupling, 
the  jury  was  warranted  in  finding  that  plaintiflP  did  not  negligently 
go  between  moving  cars  in  violation  of  the  company's  rules. 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  Chaelbs  W.  Pbeguson. 
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Action  by  Devie  Witt  against  the  Southern  Railway 
Company  for  personal  injuries.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

The  complaint  alleges  the  relation  as  that  of  employ- 
er and  employee;  that  defendant  was  operating  a  car 
and  locomotive  engine  upon  a  railway  in  Jeflferson  coun- 
ty, Ala.,  at  or  near  Forty-Third  street  in  the  city  of  Bir- 
mingham, and,  while  plaintiff  was  engaged  in  or  about 
coupling  or  preparing  to  couple  said  engine  to  said  car, 
plaintiff's  foot  was  caught  between  said  car  and  said 
engine,  and  as  a  proximate  consequence  thereof,  plain- 
tiff suffered  the  following  injuries  and  damages:  (Here 
follows  catalogue.)  Plaintiff  avera  that  his  foot  was 
caught  on  the  occasion  aforesaid,  and  he  suffered  said 
injuries  and  damages,  by  reason  and  as  a  proximate  con- 
sequence of  the  negligence  of  a  person  in  the  service  or 
employment  of  defendant  who  had  charge  or  control 
of  said  locomotive  engine  upon  said  railway,  viz.,  Jim 
Rhue,  negligently  caused  plaintiff's  foot  to  be  caught 
on  the  occasion  aforesaid,  and  plaintiff  to  suffer  said 
consequent  injuries  and  damages.  The  defense  was  con- 
tributory negligence. 

•J.  T.  Stokbly^  and  R.  H.  Scrivner,  for  appellant 
The  third  count  was  demurrable,  as  it  was  essential  to 
show  that  the  engine  was  in  charge  of  a  person  upon  a 
TBilwsiy.—8lo88-8.  8.  8,  d  L  Co.  v.  Mobley,  36  South. 
181;  T.  C.  I.  d  R.  R.  Co,  v.  Bridges,  39  South.  902;  8. 
L.  d  8.  F.  Ry.  Co.  v.  8uttonr.  55  South.  989.  Defendant 
was  entitled  to  the  affirmative  charge  under  plaintiff's 
testimony,  and  under  the  contract  which  he  entered  into 
when  employed  by  defendant. — Huggins  v.  8o.  Ry.,  41 
South.  846.  The  verdict  was  against  a  clear  preponder- 
ance of  the  evidence. — So.  Ry.  v.  Morgan,  54  South. 
626 ;  Robertson  v.  Crotwell,  57  South.  23. 
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Habsh^  Bbddow  &  FiTTS,  for  appellee.  The  third 
count  was  in  all  respects  suflacient. — Subd.  5,  §  3910, 
(Code  1907;  Boggs  v,  Ala.  C.  d  I.  Co,,  167  Ala.  251;  A, 
G.  8,  V.  Brooks,  161  Ala.  351,  and  authorities  cited. 
Under  all  the  authorities,  the  court  properly  declined 
the  affirmative  charge  for  defendant,  as  there  was  evi- 
dence authorizing  the  jui-y  to  find  for  plaintitf. — Baker 
V.  Patterson,  171  Ala.  89;  Parnell  v.  N.  C.  <t  St.  L.,  97' 
Ala.  302.  The  motion  for  new  trial  was  properly  over- 
ruled.— Cobb  V.  Malone,  92  Ala.  630;  Montgomery  8t. 
Ry.  V.  Knabe,  158  Ala.  458. 

ANDERSON,  C.  J.— The  third  count  of  the  com- 
plaint conforms  to  subdivisicm  5  of  section  3910  of  the 
Code  of  1907,  and  was  not  subject  to  the  defendant's 
demurrer. — Woodward  Co.  v.  Henidon,  114  Ala.  191,  21 
South.  430;  A.  G.  S.  R.  R.  Co.  v.  Brock,  161  Ala.  351,  49 
South.  453. 

The  plaintiff's  evidence  tended  to  show  that  the  en- 
gineer caused  the  engine  to  come-back  against  the  car, 
upon  which  he  was  fixing  the  drawhead  preparatory  to 
the  coupling,  without  a  signal,  and  that  it  was  the  duty 
of  said  engineer  not  to  come  back  until  the  plaintilf 
signalled  him  to  do  so.  The  jury  could  also  infer  from 
the  plaintiff's  evidence  that  when  the  plaintiff  tvas 
on  the  drawhead  his  car  was  stationary  and  that  the 
engine  end  of  the  train  was  either  standing  or  was  going 
from  him,  and  that  he  did  not  therefore  go  between 
moving  cars  in  violation  of  the  rule  or  that  his  conduct 
was  the  proximate  cause  of  his  injury.  The  negligence 
of  the  engineer  as  well  as  the  proximate  contributory 
negligence  of  the  plaintiff  were  questions  for  the  jury, 
and  there  was  no  error  in  refusing  the  general  charge  re- 
quested by  the  defendant  as  to  count  3,  which  was  the 
only  one  that  went  to  the  jury.    Nor  are  we  prepared 
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to  say  that  the  verdict  of- the  jury  was  so  plainly  and 
palpably  contrary  to  the  great  weight  of  the  evidence 
as  to  warrant  this  court  in  reversing  the  trial  court  for 
refusing  a  new  trial. — Cohh  v.  Malone,  92  Ala.  630,  9 
South.  738.  We  do  not  think  that  the  appellant  has 
shown  proper  diligence  as  to  the  newly  discovered  evi- 
dence. Dr.  Wallace  treated  the  plaintiflf  and  was  paid 
by  the  defendant  and  it  had  every  opportunity  to  find 
out  if  Wallace  knew  of  any  facts  beneficial  to  its  case. 
Moreover,  the  statement  of  the  plaintiflf,  to  inquiries  of 
the  accident  company  as  to  the  cause  of  his  injury,  is 
not  necessarily  in  conflict  with  his  evidence  upon  the 
trial ;  his  foot  may  have  slipped  and  caused  the  injury, 
and  yet  he  may  have  been  injured  as  he  stated  in  his 
testimony.  In  other  words,  the  whole  thing  may  have 
happened  as  the  plaintiflf  stated  as  a  witness,  and  yet  he 
could  have  escaped  being  hurt  if  his  foot  had  not  slipped. 

The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

McClbllan,  Sayrb^  and  db  Graffbnribd,  JJ.,  concur. 


Louisville  &  Nashville  R.  R.  Co.  v.  Bontrager. 

Injury  to  Servant, 

(Decided  January  22,  1914.    Rehearing  denied  April   16,   1914 
65  South.  28.) 

1.  Master  and  Servant;  Injury  to  Servant;  Defective  Appliances.— 
A  coDipIaint  for  injury  to  an  employee  while  operating  a  hoisting 
jack,  alleging  that  the  ja<*  was  not  equipped  with  a  sufficient  lever 
for  proper  operation,  charges  that  the  jack  was  defective  and  put 
the  burden  uiwn  plaintiff  to  show  that  the  jack  was  insufficiently 
equipped  within  the  purview  of  subdivision  1,  section  3910,  Code  1907. 

2.  Same;  Evidence, — ^The  evidence  examined  and  held  not  to  show 
that  the  hoisting  jack  was  Insufficiently  equipped  as  alleged  for 
ground  of  recovery  under  subdivision  1,  section  3910,  Code  1907. 
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3.  Same;  Obligation  to  Servant;  Appliances. — ^A  master  need  not 
furnish  .the  latest  or  very  best  appliances,  but  Is  bound  to  exercise 
reasonable  care  to  secure  reasonably  safe  appliances  for  his  servant 
to  work  with. 

4.  Same;  Negligence  of  Superintendent. — ^Where  an  injury  to  an 
employee  Is  caused  by  his  improper  use  of  sufficient  appliances,  there 
can  be  no  recovery  on  the  theory  of  the  negligence  of  the  superin- 
tendent as  the  selection  of  the  improper  method  is  the  fault  of  the 
employee  alone. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Action  by  L.  L.  Bontrager  against  the  Louisville  & 
Nashville  Railroad  Company,  for  damages  for  injury 
while  in  its  employment.  Judgment  for  plaintiff  and 
defendant  appeals.     jEleversed  and  remanded. 

George  H.  Parker  and  Eystbr  &  Eystbr,  for  appel- 
lee. The  court  erred  in  admitting  the  testimony  of 
Johnson  as  he  was  not  shown  to  be  an  expert. — Annia- 
tovr  V,  Ivet/y  151  Ala.  392 ;  125  Ala.  585.  Defendant  was 
entitled  to  the  general  charge  as  to  count  1. — Holland 
V.  Tenn.  Co.,  91  Ala.  450 ;  L.  d  N.  v.  Andrews,  171  Ala. 
208 ;  Eureka  Co.  v.  Bass,  81  Ala.  212 ;  Wes.  Ry.  v.  Mutch, 
97  Ala.  196;  L.  &  N.  v.  Lowe,  158  Ala.  393.  The  affirm- 
ative charge  as  to  count  2  should  have  been  given. — 
Laughran  v.  Brewer,  113  Ala,  518. 

J.  B.  Brown  and  A.  A.  Griffith,  for  appellee.  The 
case  of  CaldwellW.  F.  dc  M.  Co.  v.  Watson,  183  Ala. 
326,  is  in  point  on  many  of  the  contentions  of  appel- 
lant. As  to  the  duty  of  the  master  in  supplying  rea- 
sonably safe  appliances,  see,  Merriweather  v.  Sayre  if. 
Co.,  161  Ala.  Ul;nuyck  v,  McNemy,  163  Ala.  Ala.  250; 
1  LeB.  §§  1422-3.  The  hoisting  jack  and  the  lever  were 
part  of  the  ways,  works,  machinery. — Sloss-8.  8.  cfc  /. 
Co.  V,  Mobley,  139  Ala.  436;  Orasseli  C.  Co.  v.  Davis, 
166  Ala.  476,  and  authorities  next  above.  There  was 
evidence  of  negligence  of  the  superintendence  authoriz- 
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ing  recovery. — Seaboard  M.  Co,  v.  Woodson,  94  Ala. 
143;  Sloss-Sheffield  v.  Green,  159  Ala.  182;  160  Mass. 
248.  Before  contributory  negligence  can  be  made  a 
predicate  for  a  verdict  for  defendant,  it  must  be  special- 
ly pleaded.— Sfo.  Ry.  v.  Shelton,  136  Ala  191.  The  wit- 
nesses were  shown  to  be  experts,  and  qualified  to  give 
the  opinion  expressed. — 5  Enc.  of  Evid.  532;  L.  d  N.  v. 
Sanders,  125  Ala.  585.  Unless  it  appears  from  the  en- 
tire record  that  defendant  was  entitled  to  the  affirma- 
tive charges  as  to  both  counts  of  the  complaint,  the 
court  was  not  in  error  in  denying  the  same  as  to  counts 
1  and  2. — City  of  Birmingham  v.  Poole,  169  Ala.  180. 
Plaintiflf  made  a  prima  facie  case  under  the  first  count, 
and  hence,  a  verdict  should  not  be  directed  as  to  that 
count— Going  v,  Ala.  S.  &  W..  Co.,  141  Ala.  537;  So. 
Cot  0.  Co.  V.  Walker,  164  Ala.  33.  Neither  was  defend- 
ant entitled  to  the  affirmative  charge  as  to  the  second 
count. — Woodicard  I.  Co.  v.  Johnson,  150  Ala.  367 ;  So. 
Ry.  V.  Shelton,  supra.  Counsel  discuss  the  refused 
charges,  but  cite  no  additional  authorities. 

McCLELLAN,  J. — ^Action  by  servant,  appellee, 
against  master,  appellant,  for  personal  injuries  receiv- 
ed in  that  service.  The  complaint  contains  two  counts. 
The  first  and  second  counts  intend,  respectively,  to  state 
a  cause  of  action  under  the  first  and  second  subdivi- 
sions ()f  the  Liability  Act  (Code  1907,  §  3910).  The 
first  count  describes  the  defect  as  consisting  of  an  in- 
sufficient handle  or  lever  for  the  operation  of  a  "jack" 
commonly  used  in  the  alignment  of  a  railway.  The  sec- 
ont  count  ascribes  plaintiflf's  injury  to  the  negligence  of 
a  superintendent  whilst  in  the  exercise  thereof,  without 
any  particular  averment  describing  the  negligence  re- 
lied on.  In  addition  to  the  general  issue,  the  defense  is 
contributory  negligence  cw  averred  in  special  pleas  2 
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and  3.    No  question  as  to  the  suflBeiency  of  the  pleading, 
complaint,  or  pleas  is  presented  or  argued  here. 

The  first  special  plea,  upon  which  issue  was  joined, 
avers:  '^That  the  said  plaintiff  at  the  time  and  place 
of  the  said  alleged  injury  was  using  what  is  called  a 
lining  bar  as  a  lever  to  said  hoisting  jack,  and  he  was 
instructed  by  those  with  whom  he  was  working,  and 
under  whom  he  was  working  at  said  time,  not  to  use  the 
big  end  of  said  bar  in  the  jack  as  it  was  beveled  and 
might  slip,  but  to  use  the  small  end  of  said  bar  in  the 
jack,  but  said  plaintiff,  instead  of  following  the  said 
instruction,  continued  to  use,  and  insisted  upon  using, 
the  large  end  of  said  bar  in  said  jack,  and  it  was  by  the 
use  of  said  large  end  of  said  bar  in  said  jack  that  he 
suffered  the  said  alleged  injury."  The  second  special 
plea,  upon  which  issue  was  joined,  after  describing  the 
bar  as  in  the  first  special  plea,  avers :  "*  *  *  And 
he  was  instructed  by  those  with  whom  he  was  working 
and  under  whom  he  was  working  at  said  time  not  to 
use  the  big  end  of  the  bar  in  the  socket  (of  the  jack) 
with  the  beveled  side  down,  but  to  turn  it  over,  or  to 
use  the  other  or  small  end  of  the  same,  but  the  said 
plaintiff,  instead  of  following  said  instructions,  con- 
tinued to  use,  and  insisted  upon  using,  the  large  end 

of  said  bar  in  said  jack,  with   the   beveled   side  down. 
«     «     «7> 

The  first  count  thus  defines  the  defect  complained  of*. 
"That  the  hoisting  jack  which  the  plaintiff  was  oper- 
ating was  not  equipped  with  a  reasonably  sufficient  ap- 
pliance or  lever  for  the  proper  control  and  operation  of 
said  hoisting  jack."  Manifestly,  the  d-efect  charged  is 
that  the  jdck  was  defective.  The  character  of  the  defect 
in  the  jack  was  that  described  in  the  first  count.  The  is- 
sue, in  this  respect,  tendered  by  the  count  comprehend- 
ed and  imposed  upon  the  plaintiff  the  burden  of  show- 
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ing  that  the  jack  was,  as  alleged,  insufficiently  equipped, 
for  its  "proper  control  and  operation." 

Prom  the  evidence  it  appears  that  plaintiff  suffered 
injury  while  operating  the  jack.  The  extent  of  his  in- 
jury was  a  controverted  issue  on  the  trial.  It  was  shown 
that  the  lever  with  which  this  and  similar  jacks  were 
equipped  was  of  wood,  three  or  four  feet  in  length,  and 
conformed  at  one  end  to  fit,  down  to  a  "shoulder,"  into 
the  socket  on  the  jack.  The  metal  instrument  used  at 
the  time  of  this  injury  was  what  is  indifferently  called 
in  the  evidence  a  "lining  bar"  or  a  "pinch  or  crow  bar," 
the  names  being  suggested  by  the  formation  of  the  bar 
at  one  end  or  the  other  and  the  purpose  for  which  its 
respective  ends  was  generally  used  in  railroad  work. 
The  plaintiff  and  a  fellow  workman  named  Powell  were 
operating  the  jack  with  the  big  end  of  the  bar  in  the 
socket  of  the  jack  when  the  bar  slipped  out  of  the  sock- 
et. Being  then  in  the  act  of  moving  the  bar  resting  in 
the  socket  by  pressure  of  the  weight  of  his  body  and  of 
his  muscular  strength,  the  plaintiff  fell  in  consequence 
of  the  slipping  of  the  bar  out  of  the  socket.  While  one 
thieory  of  the  defendant  was  that  the  small  end  of  the 
bar,  when  inserted  in  the  socket,  would  have  satisfacto- 
rily served  the  purpose  of  a  proper  lever,  there  was  tes- 
timony to  the  contrary.  Por  the  purposes  of  present 
consideration  and  decision,  that  particular  matter  may 
be  laid  out  of  view. 

Our  conclusion,  so  far  as  the  first  count  is  concerned, 
is  that  the  plaintiff's  own  testimony  on  the  trial  refuted 
a  vitally  material  element  of  the  issue  tended,  as  stated 
and  quoted,  by  that  count.  He  was  exhaustively  exam- 
ined by  the  respective  counsel.  He  testified  that  the  bar 
itself  was  not  defective,  and  that  the  jack  itself,  aside 
from  the  lever  for'  its  operation,  was  not  defective.  He 
further  testified  that  the  bar  described,  with  the  big 
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end  inserted  in  the  socket  and  the  beveled  side  doton, 
was  being  used  when  he  was  injured;  that  Powell  so 
placed  the  bar  in  the  socket,  and  it  was  so  located  when 
he  went  to  take  a  hand  in  its  operation  in  accordance 
with  his  duty  and  at  PowelPs  request.  He  further  tes- 
tified that  "Mr.  Cooper  [defendant's  foreman  in  charge 
of  the  hands  and  the  trackwork  at  the  time]  did  not  tell 
Powell  how  to  put  it  [bar]  in  there  at  all."  He  further 
testified:  "If  I  had  examined  that  bar  before  I  took 
hold  of  it,  I  suppose  I  could  have  told  how  it  was  put 
in  there.  Of  course,  I  knew  I  could.  Of  course,  I  could 
have  told  whether  it  was  in  there  right  or  not.  I  did 
not  examine  it.  If  it  had  been  put  in  there  right,  I  don't 
think  it  would  have  slipped.  If  that  [bar]  had  been  in 
there  right,  it  would  have  served  the  purpose  without 
causing  any  injury.  It  would  have  done  for  the  pur- 
pose of  hoisting  if  it  had  been  put  in  there  right."  He 
also  testified :  "I  can't  say  whether  there  was  any  de- 
fect in  the  bar,  only  the  shape  it  was  put  in  there,  the 
manner  in  which  it  was  put  in  the  socket.  The  bar  was 
put  in  the  socket  with  the  bevel  down,  like  it  is  now  [a 
similar  appliance  being  then  exhibited].  That  was  not 
the  proper  way  to  put  it  in  there.  ♦  *  ♦  i  did  net 
see  that  it  was  in  that  way  at  all  until  it  was  all  done. 
I  did  not  know  which  way  it  was  put  in  there  until 
after  it  came  out.  It  would  not  have  slipped  out  if  it 
had  been  in  the  other  way." 

The  plaintiff's  own  testimony  is  unmistakably  conclu- 
sive, as  far  as  he  is  concerned  in  the  establishment  vel 
non  of  the  legal  cause  of  his  injury  as  that  is  charged  in 
the  first  count,  to  these  effects:  (a)  That  the  iron  bar 
was,  when  properly  inserted  in  the  socket  of  the  jack, 
which  might  be  readily  done,  an  a??-sufficient  lever  for 
the  purpose  of  operating  the  jack;  (b)  that,  if  action; 
able  negligence  affected  the  way  or  manner  in  which 
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the  bar  was  inserted  in  the  socket  on  this  occasion,  it 
was  that  of  Powell,  of  whose  neglect  (if  so)  no  com- 
plaint is  made  in  the  plaintiff's  pleading. 

The  master  in  the  selection  or  maintenance  of  his  ap- 
pliances, machinery,  etc.,  is  not  an  insurer  against  the 
servants's  injury  while  in  his  service.  The  master's  ob- 
ligation is  generally  to  exercise  reasonable  care  and 
skill  to  afford  reasonably  safe  appliances,  etc.,  reason- 
ably suitable  for  the  purpose  in  view.  It  is  the  charac- 
ter and  degree  of  care  and  skill  that  a  reasonably  pru- 
dent man  would  exert  and  exercise  in  similar  circum- 
stances. There  is  no  imperative  legal  obligation  on 
the  master  to  furnish  the  latest  devices  or  the  best  appli- 
ances for  the  servant's  use. — Bailey  on  Master  and  Serv- 
ant, §  56  et  seq.,  and  §  94  et  seq. ;  Huyck  v.  McNemey, 
163  Ala.  244,  50  South.  826;  Hollwnd  v.  T.  C.  I.  Co.,  91 
AJa.  450,  8  South.  534,  12  L.  R.  A.  232;  L.  d  N,  R.  R. 
Co,  V.  Andrews,  171  Ala.  200,  208,  209,  54  South.  553. 

The  plaintiff's  own  testimony  shows  affirmatively 
that  when  properly  employed,  which  might  have  been 
readily  done,  the  bar  was  in  fact  sufficient  for  the  pur- 
pose for  which  ordinarily  the  lever  to  a  jack  is  intended. 
According  to  the  positive  testimony  of  the  plaintiff 
himself,  the  fault  (if  so)  here  was  the  manner  in  which 
the  big  end  of  the  bar  was  inserted  in  the  socket;  that 
if  the  beveled  side  thereof  had  not  been  put  "down," 
the  bar  would  have  served  the  purpose.  In  this  state  of 
the  plaintiff's  own  testimony,  it  is  clear  that  he  has  not 
sustained  the  vitally  material  (quoted)  averment  of  the 
first  count,  to  say  nothing  of  the  possible  inquiries  that 
might  arise  out  of  pleading  raising  issues  of  due  care, 
on  the  part  of  the  servant,  in  inserting,  as  plaintiff  as- 
serts was  done  by  Powell,  the  end  of  the  bar  in  socket. 
Under  the  burden  of  proof  resting  on  the  plaintiff  to 
support  the  stated  material  averment  of  the  lirst  count, 
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the  defendant  was  entitled  to  the  general  affirmative 
charge,  as  to  the  first  count,  requested  for  and  refused 
to  it.    For  this  error  the  judgment  must  be  reversed. 

For  like  reason,  the  general  affirmative  charge  upon 
the  second  count,  as  requested,  was  defendant's  due. 
Certainly,  if  the  mere  mwivner  of  the  use  of  a  sufficient 
bar  as  plaintiff  affirms  it  was  when  properly  used  was 
the  cause  of  its  slipping  from  the  socket,  negligence  of 
a  superintendent,  under  the  second  subdivision  of  the 
Liability  Act  (Code  1910,  §  3910)  is  not  shown  in  any 
degree. 

Also  we  should,  we  think,  take  occasion  to  say  in  re- 
sponse to  some  of  the  argument  for  appellee  that  there 
is  in  this  record  evidence  tending  to  support  every  aver- 
ment of  fact  set  forth  in  special  pleas  2  and  3.  The 
legal  sufficiency  of  these  pleas  is  not  presented  and  is 
not  considered. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayrb  and  Sombrville,  JJ., 
concur. 


St.  Louis  &  S.  F.  R.  R.  Co.  v.  Fancher. 

Injury  to  Servwnt, 
(Decided  April  16,  1914.    65  South.  36.) 

1.  Maslei'  and  i^ervant :  Injun/  to  Servant;  Contributory  yegli- 
yencv. — I'nder  the  evidence  in  this  case  it  was  a  question  for  the  Jury 
to  determine  whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence  in  keeping  his  hand  on  the  knuckle  of  the  coupling  as  the 
engine  was  approaching  to  be  coupled. 

2.  tianw;  Imftructifrns.—A  charge  asserting  that  if  plaintiff  kept  his 
hand  on  the  coupling  as  the  engine  was  approaching  the  cars  to  be 
coupled,  he  was  guilty  of  negligence  barring  recovery,  in  falling  to 
hypothesize  leaving  of  the  hand  on  the  coupling  after  he  knew  the 
engine  was  approaching,  was  faulty. 
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3.  8ame. — A  charge  asserting  that  the  Jury  were  not  authorized  to 
assume  from  the  evidence  that  '*the  engine  could  have  been  stopped 
in  time  to  prevent  a  second  impact,  even  if  you  believe  the  plaintiff 
gave  a  stop  signal/'  etc.,  was  uncertain  and  Involved  as  to  the  occasion 
and  time,  and  hence,  properly  refused. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  John  C.  Pugh. 

Action  by  N.  H.  Fancher  against  the  St.  Louis  &  San 
Francisco  Railroad  Company  for  damages  for  injuries 
received  in  its  employment.  Judgment  for  plaintiff, 
and  defendant  appeals.    Aflftrmed. 

See,  also,  1  Ala.  App.  295,  55  South.  458. 

The  complaint  alleges  that  plaintiff  was  acting  in  the 
capacity  of  switchman,  and,  in  making  a  coupling  be- 
tween an  engine  and  a  car,  his  hand  and  forearm  were 
caught  and  badly  lacerated,  and  it  resulted  by  reason 
of,  and  it  was  the  proximate  consequence  of,  the  negli- 
gence of  the  engineer  who  was  in  charge  or  control  of 
said  engine  on  defendant's  line  of  railway,  and  who  was 
also  in  the  employment  or  service  of  defendant  at  the 
time  plaintiff  was  injured  as  aforesaid.  The  defense  was 
contributory  negligence,  and  a  rule  of  the  company. 

The  following  charges  were  refuscnl  to  defendant :  ( 1) 
The  affirmative  charge.  (2)  "If  plaintiff  kept  his  hand 
on  the  knuckle  in  the  coupling  as  the  engine  was  ap- 
proaching the  cars  to  be  coupled,  he  was  guilty  of  neg- 
ligence that  will  bar  his  recovery  in  this  case.''  (3) 
"I  charge  you  that  you  are  not  authorized  to  assume 
from  the  evidence  that,  after  the  engine  was  advancing 
to  make  the  couplings  last  before,  the  engine  could 
have  been  stopped  in  time  to  prevent  a  second  im- 
pact, even  if  you  believe  the  plaintiff  gave  a  stop  signal. '^ 
(4)  "You  are  not  authorized  to  find  from  the  evidence 
that  the  engineer  could  have  stopped  or  slowed  the 
progi"ess  of  the  engine  after  receiving  the  stop  signal 
from  the  plaintiff,  if  jmi  believe  plaintiff  gave  the  en- 
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gineer  a  stop  signal,  after  it  had  been  put  in  motion  to 
make  a  second  impact." 

Campbell  &  Johnston,  and  W.  F.  Evans,  for  appel- 
lant. For  former  appeal  in  this  case,  see  1  Ala.  App. 
295.  Defendant  was  entitled  to  the  affirmative  charge 
under  the  evidence. — Richie' 8  Case,  99  Ala.  346 ;  Roach's 
Case,  110  Ala.  266;  Fanclwr's  Case,  1  Ala.  App  295. 
Forgetfulness  and  inattention  to  danger  which  is  known 
and  understood  constitutes  negligence. — Crawford's 
Case,  89  Ala.  246;  Tuscaloosa  Company  v.  Uerron,  131 
Ala.  84.  Charge  2  should  have  been  given. — Faaichers' 
Case,  supra. 

Jbrb  C.  King,  for  appellee.  Counsel  discuss  the  er- 
rors assigned,  but  without  citation  of  authority  other 
than  the  former  appeal  of  this  case  1  Ala.  App.  295. 

McCLELLAN,  J. — When  the  former  appeal  in  this 
case  was  before  the  Court  of  Appeals  ( 1  Ala.  App.  295, 
55  South.  458),  it  was  ruled  that  the  appellant,  the 
company,  was  erroneously  refused  the  general  affirma- 
tive charge  in  its  favor,  for  that  the  evidence  established, 
without  conflict,  that  the  plaintiff  (appellee)  was  guilty 
of  contributory  negligence  in  consciously  allowing  his 
hand  to  remain  in  such  a  position  upon  the  drawhead  of 
the  engine  as  that  his  hand  was  caught  in  the  impact  of 
that  drawhead  with  the  drawhead  on  the  flat  car.  The 
conclusion  there  prevailing  cannot  now  prevail,  for  the 
evidence  on  the  trial  succeeding  the  reversal  by  the 
Court  of  Appeals  was  materially  different,  particularly 
in  respect  of  the  plaintiff's  opportunity  and  ability  to 
remove  his  hand  after  the  engine  again  began  to  move 
toward  the  flat  car,  and  before  it  could  be  caught  in  the 
space ;  both  the  opportunity  and  the  ability  to  so  govern 
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his  actions  being  immediately  affected  by  the  proximity 
of  the  two  drawheads  to  each  other  and  plaintiff's 
knowledge  of  the  fact  that  the  engine  was  in  motion  in 
time  to  enable  him  to  remove  his  hand  before  it  could  be 
caught  between  the  drawheads.  The  trial  court  prop- 
erly declined  to  take  from  the  jury  the  solution  of  the 
issue  of  contributory  negligence  vel  non.  Related  con- 
siderations justified  the  trial  court  in  refusing  charge  2, 
requested  by  defendant.  That  instruction  possessed  the 
fault  of  omitting  to  hypothesize  a  retention,  by  plaintiff, 
of  his  hand  on  the  "knuckle,"  while  the  engine  was  ap- 
proaching the  flat  car,  after  he  knew  the  engine  was 
moving  to  a  second  effort  to  couple  to  the  car.  If  the 
drawheads  were  only  a  few  inches  apart,  as  plaintiff  tes- 
tified on  the  trial  after  reversal,  it  is  readily  conceiv- 
able that  opportunity  to  remove  the  exposed  hand  might 
not  have  been  present  after  the  engine  was  put  in  mo- 
tion. Charges  3  and  4  were  properly  refused  to  defend- 
ant. Both  were  well  calculated  to  confuse  the  jury. 
They  are  uncertain  and  involved  in  respect  of  the  oc- 
casion and  the  time  with  reference  to  which  it  is  said 
therein  there  was  no  basis  in  the  evidence  to  authorize 
a  finding  that  the  engine  could  have  been  stopped. 

No  error  appearing,  the  judgment  is  affirmed. 

AfSirmed. 

Anderson^  C.  J.,  and  Saybb  and  db  Gbaffbnbibd^  JJ., 
concur. 
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Cole  V.  Sloss-Sheffield  Steel  &  Iron  Co. 

Injury  to  Servant. 

(Decided  February  12,  1914.    Rehearing  deuled  May   14,  1914. 
65  South.  177.) 

1.  Master  and  Servant;  Injury  to  Servant;  Unlawful  Employment; 
Complaint. — ^A  complaint  alleging  that  deceased  was  under  14  years 
of  age,  that  he  was  struck  by  one  of  defendant's  tram  cars  while  he 
was  in  the  discharge  of  his  duties,  and  that  his  death  was  proxi- 
mately caused  by  reason  of  defendant  having  employed  him  In  viola- 
tion of  section  1035,  Code  1907,  states  a  cause  of  action  under  that 
section  of  the  Code. 

2.  Same;  Statutes. — The  substitution  of  the  word  "any"  In  section 
1035,  Code  1907,  for  the  word  "the"  In  the  original  statute  (Acts 
1896-7,  p.  1099)  indicated  a  legislative  intent  that  the  Code  section 
should  not  be  limited  to  coal  mines  as  was  the  original  statute,  by 
reason  of  its  title. 

a.  Same. — ^The  construction  given  section  1035,  Code  1907,  as  ap- 
plicable to  all  mines,  does  not  govern,  and  is  not  governed  by,  the 
construction  of  the  other  sections  in  the  same  chapter  of  the  Code, 
as  those  sections  are  not  dependent  upon  each  other,  or  so  closely 
related  that  each  must  be  given  the  same  construction. 

4.  Same;  Contributory  Negligence;  Mental  Capacity. — Where  the 
action  was  for  the  death  of  a  boy  14  years  old,  a  plea,  of  contributory 
negligence  in  riding  upon  a  tram  car  in  violation  of  the  rules  of  the 
employer,  was  defective  in  that  it  did  not  aver  that  the  boy  had  suf- 
ficient capacity  to  appreciate  the  danger  of  the  risk. 

5.  Same;  Rules  of  Employer. — ^A  plea  of  contributory  negligence 
that  there  was  a  rule  of  the  employer  prohibiting  employees  from 
riding  on  its  tram  cars  In  performing  the  duties  plaintiflTs  intestate 
was  employed  to  perform,  Is  not  objectionable  for  failing  to  allege 
that  plaintifTs  Intestate  was  required  to  conform  to  such  rule. 

6.  Statute;  Construction;  Review. — In  revising  statutes,  the  altera- 
tion of  phraseology  or  the  omission  or  addition  of  words  will  not 
necefisarily  change  the  construction  or  operation  of  the  former  statute 
unless  the  legislative  Intent  to  make  such  change  is  clear. 

(May  field,  Sayre  and  Somerville,  J  J.,  dissent.) 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

Action  by  Joe  Cole,  as  administrator,  against  the 
Sloss-Sheffield  Steel  &  Iron  Company  for  damages  for 
the  death  of  his  intestate.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 
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Count  5  is  as  follows :  ^Tlaintiff,  suing  as  the  admin- 
istrator of  Willie  Cole,  deceased,  who  was  a  minor  un- 
der the  age  of  14  years,  claims  of  defendant  the  sum  of 
tl,999  as  damages  for  that,  heretofore  on,  to  wit,  the 
17th  day  of  June,  1911,  while  plaintiflPs  intestate  was  in 
the  service  or  employment  of  defendant  at  its  ore  mines 
near  Bessemer,  Jefferson  county,  Ala.,  and  while  in  the 
discharge  of  his  duties,  in  the  course  and  line  of  his 
employment  as  such,  and  after  he  had  been  employed  to 
work  in  said  mine  by  defendant,  he  was  struck  by  one 
of  defendant's  tram  cars,  and  thereby  so  injured  that 
he  died  from  the  effect  thereof,  and  plaintiff  avers  that 
said  injuries  and  death  of  intestate  were  proximately 
caused  by  reason  of  defendant  employing  the  said  intes- 
tate to  work  in  said  mine  in  violation  of  the  laws  of  the 
state  of  Alabama  as  embodied  in  section  1035,  Code 
1907  of  the  state,  which  prohibits  the  employment  of 
boys  under  14  years  of  age  to  work  in  or  about  mines  in 
this  state." 

The  following  is  plea  2:  "(2)  Defendant  says  that 
plaintiff's  intestate  himself  was  guilty  of  negligence 
which  proximately  contributed  to  his  alleged  injuries 
and  death,  which  negligence  consisted  in  this:  At  the 
time  said  intestate  suffered  said  injuries,  there  was  in 
force  and  effect  a  rule  of  defendant  prohibiting  employ- 
ees performing  the  duties  that  said  intestate  was  em- 
ployed to  perform  from  riding  on  cars  operated  on  the 
track  on  which  the  said  car  or  tram  that  struck  said 
intestate  was  being  run  when  it  struck  him,  and  of 
which  rule  the  said  intestate  well  knew,  and,  immedi- 
ately before  said  intestate  received  said  injury,  he  was 
riding  on  one  of  the  cars  being  operated  on  said  track, 
in  violation  of  said  rule." 

Demurrer  B  to  the  second  plea  is  as  follows :  "Said 
plea  fails  to  aver  or  show  that  plaintiff's  intestate  was 
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a  boy  of  mature  judgment  and  discretion,  and  therefore 
appreciated  the  risk  or  danger  of  riding  on  one  of  de- 
fendant's tram  cars." 

C :  "It  fails  to  aver  that  plaintiff's  intestate  or  other 
employee  in  his  position  were  required  to  conform  to 
the  rule  prohibiting  employees  from  riding  on  the  cars 
as  operated  in  said  mine." 

EsTBS^  Jones  &  Wblch^  for  appellant.  The  fifth  count 
was  sufficient  under  §  1035,  Code  1907,  as  the  Code 
makes  it  unlawful  to  employ  women  or  children  in  any 
mine,  thus  changing  the  original  statute  against  employ- 
ment in  coal  mines.  Plea  2  was  bad  and  the  court  erred 
in  overruling  demurrers. — Pratt  C,  d  I.  Go.  v.  Brawley^ 
83  Ala.  371.  On  this  same  authority  demurrer  to  plea 
3  should  have  been  sustained,  ("ounsel  discuss  the  other 
pleas,  but  cite  no  further  authority. 

Tillman^  Bradley  &  Morrow^  for  appellee.  Section 
1035  is  found  in  the  chapter  of  the  Code  relative  to  coal 
mines  only,  and  must  be  construed  as  having  reference 
to  the  employment  of  women  and  children  in  coal  mines, 
but  not  in  other  mines. — Bradford  v.  DunJclin,  71  Ala. 
609;  Lind.Heij  v.  U,  S.  S.  Co.,  127  Ala.  366;  Taylor  v. 
IFutchinsori,  145  Ala.  202;  Gaudy  v.  State,  82  Ala.  62. 
The  court  was  correct  in  its  ruling  as  to  plea  2. — N.  C. 
&  St.  L.  V.  Harris,  142  Ala.  249 ;  Jefferson  v.  B.  R.  d  E. 
Co.,  116  Ala.  294;  86  N.  Y.  Supp.  176;  14  S.  W.  762; 
B.  R.  I  J.  d  P.  V.  Jones,  146  Ala.  277;  61  Atl.  1072;  81 
S.  W.  124 ;  86  Pac.  469 ;  180  Mass.  6.  On  these  authori- 
ties it  must  be  held  that  the  ruling  of  the  court  on  the 
other  pleas  was  free  from  error. 

McCLELLAN,  J. — Count  5  of  the  amended  com- 
plaint was,  under  the  authority  of  De  Soto  Coal  Go.  v. 
Hill,  179  Ala.  186,  60  South.  583,  not  subject  to  demur- 
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rer,  provided  the  provisions  of  Code  1907,  §  1035,  apply 
to  ore  mines — to  mines  other  than  coal  mines.  The  re- 
port of  the  appeal  will  contain  the  count. 

Code  1907,  §  1035,  is  as  follows:  '^035  (2933). 
Women  and  boys  under  fourteen  not  to  work  in  mines. 
— No  woman,  or  boy  under  the  age  of  fourteen  years, 
shall  be  employed  to  work  or  labor  in  or  about  any  mine 
in  this  state." 

With  the  exceptions  that  or,  before  boy,  was  substi- 
tuted for  nor  and  fourteen  was  substituted  for  twelve, 
Code  1907,  §  1035,  is  identical  with  section  2933  of  the 
Code  of  1896. 

On  February  16,  1897  (Acts  1896-97,  pp.  1099-1112), 
an  act  entitled  *^An  act  to  regulate  the  mining  of  coal 
in  Alabama"  was  approved  and  became  a  law.  [Italics 
supplied.]  Section  27  of  that  act  provided  "that  no  wo- 
men shall  be  employed  to  work  or  labor  in  or  about 
the  mines  in  this  state,  or  any  boy  under  the  age  of 
twelve  years  be  so  employed."  In  consequence  of  the 
title  of  the  act  wherein  the  subject  of  the  act  was  re- 
stricted to  coal  mineSy  it  is  manifest  that  the  provisions 
of  (its)  section  27  were  only  applicable  to  coal  mines 
in  this  state.  From  this  established  premise,  it  is  in- 
sisted that  the  codifications  of  1896  (section  2933)  and 
1907  (section  1035)  did  not  intend  and  did  not  effect 
such  change  in  the  legislative  purpose  as  to  extend  the 
prohibitive  provisions  of  the  law  to  mines  other  than 
coal  mines  in  this  state.  The  question,  therefore,  is: 
Did  the  codifications  mentioned  expand  the  effect  of  the 
inhibition  under  consideration  to  comprehend  all,  every 
mine,  whether  coal,  ore,  or  other  kind  of  mine? 

As  appears,  the  inquiry  presented  requires  that  due 
account  should  be  taken,  as  is  done,  of  the  rule  of  stat- 
utory construction  thus  set  down  in  Landford  v.  Dun- 
klin,  71  Ala.  609,  and  reiterated  in  Lindsay  v.  U,  8.  Sav- 
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mgs  Co.,  127  Ala.  366,  371,  28  South.  717,  718,  51  L. 
R.  A.  393,  394,  among  other  of  our  casen :  "No  rule  of 
statutory  construction  rests  upon  better  reasoning  than 
that  in  the  revision  of  statutes,  alteration  of  phraseolo- 
gy, the  omission  or  addition  of  words,  will  not  neces- 
sarily change  the  operation  or  construction  of  former 
statutes.  The  language  of  the  statute  as  revised  or  the 
legislative  intent  to  change  the  former  statute  must  be 
clear  before  it  can  be  pronounced  that  there  is  a  change 
of  such  statute  in  construction  and  operation." 

In  our  recent  case  of  De  Soto  Coal  Company  v.  Hill, 
supra.  Justice,  now  Chief  Justice,  Anderson  writing  for 
the  majority,  forming  the  court's  pronouncement,  it  was 
said  of  section  1035:  "This  statute  was  intended  to 
protect  women  and  children  of  a  tender  age  from  in- 
curring the  hazard  and  danger  incident  to  the  operation 
of  mines  by  imperatively  preventing  the  employment  of 
same,  ♦  •  •  and  it  should  be  liberally  construed 
so  as  to  effectuate  the  humane  intent  of  the  Legisla- 
ture." And  this  from  a  New  York  case  is  there  approv- 
ingly quoted :  "This  is  a  statute  which  makes  an  epoch 
in  the  progress  of  humanity,  and  the  courts  should  not 
get  in  its  way  or  whittle  it  down,  as  courts  have  done  in 
the  past." 

Aside  from  the  general  recasting,  in  the  Code  of  1896, 
of  the  features  of  the  section  (27)  whereby  the  objects 
of  its  solicitude  were  described,  the  chief  changes  in 
phraseology,  from  the  act  to  that  employed  in  the  codi- 
fications, was  the  substitution  of  the  word  any  for  the 
word  the  just  preceding  the  word  mines  and  the  substi- 
tution of  mine  for  mines  as  that  noun  was  used  in  the 
act.  In  order  to  be  justified  in  the  affirmation  that  such 
changes  manifested  a  legislative  intent  to  bring  under 
these  provisions  all  mines,  it  must  appear  that  such 
purpose  was  clear  and  evident. 
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In  the  brief  for  appellee  it  is  pertinently  said :  *'It  is 
immaterial^  of  course,  that  the  mischief  to  be  remedied 
is  the  same  in  ore  mines  as  in  coal  mines,  since  the  ex- 
pressed intention  of  the  Legislature  is  the  criterion  in 
determining  the  purview  of  the  acts."  In  the  brief  for 
the  appellant  this  is  asserted :  "The  necessity  for  such 
a  law  with  reference  to  ore  mines  exists  just  the  same 
as  with  reference  to  coal  mines.  ♦  •  •  These  delib- 
erate observations  of  counsel  evince  the  conclusion  that 
there  was  or  is  no  particular  reason  based  on  differences 
in  the  nature  of  coal  and  ore  mining — operations  that 
might  qualify  the  natural  inducement  to  apply  the  hu- 
mane legislative  purpose  to  the  protection  of  women  and 
children  (within  the  age  limit  stipulated)  in  mines 
other  than  coal  mines. 

As  employed  in  sections  2933  and  1035,  any  must  be 
given  its.  usual,  ordinary  signification  in  such  circum- 
stances. It  means  all,  every,  as  there  used.  The  very 
fact  that  the  expression  any  mine  was  substituted  by  the 
codifications  for  the  expression  the  mvnes,  when  the  lat- 
ter expression  in  the  act  could  only  refer  to  coal  mines, 
manifests,  without  any  fair  basis  for  doubt,  a  legisla- 
tive intent  to  subject  to  the  inhibition  of  the  statute 
every  mine  in  Alabama.  It  is  not  conceivable  that  the 
change  of  phraseology  thus  made  could  have  been 
adopted  without  that  purpose  in  view. 

Any  has  been  the  object  of  much  judicial  considera- 
tion. In  3  Cyc.  L.  &  P.  p.  1463  et  seq.,  exhaustive  treat- 
ment has  been  accorded  the  word.  Upon  occasions  it 
has  been  accorded  a  narrower  meaning  and  effect  than 
that  we  have  stated  it  must  here  receive.  Our  own  court 
has  several  times  interpreted  it  as  importing,  in  the  con- 
crete cases  under  view,  that  wide  signification — that  it 
meant  aJl,  every,  in  the  relation  found.  These  are  our 
cases  referred  to:  Taylor  v.  Hutchinson,  145  Ala.  202, 
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205,  40  South.  108 ;  County  of  Dallas  v,  Tvmberlake^  54 
Ala.  403,  412;  Gaudy  v.  State,  82  Ala.  62,  2  South.  465; 
Wilson  V.  Taylor,  89  Ala.  368,  370,  8  South.  149 ;  Mil- 
lard's Adm'rs  v.  Hall,  24  Ala.  209,  229,  232.  In  Gandfs 
Case,  supra,  it  was  affirmed  that  the  expression  any  elec- 
tion comprehended  in  ipsis  verbis  all  elections,  special 
or  general,  of  the  character  defined  in  the  statute  there 
considered.  To  the  like  direct  and  comprehensive  effect 
was  the  statement  of  the  court  in  interpreting  the  words 
any  cofitract  in  question  in  Wilson  v.  Taylor,  supra. 

It  is  urged  in  brief  that,  because  the  codifications  were 
of  the  act  of  1897,  which  by  its  title  and  context  was 
confined  to  coal  mines,  the  irrefragable  implication  is 
that  coal  mines  only  were  intended  to  be  subjected  to 
the  inhibition  of  Code  1896,  §  2933,  and  Code  1907,  § 
1035. 

This  contention  is,  of  course,  worthy  of  presentation — 
an  argument  that  should  be  and  has  been  considered 
and  carefully  weighed — but  our  conclusion  -  is  that, 
though  according  a  fair  influence  thereto,  it  is  not  suffi- 
cient to  overcome  the  clear  effect  of  the  very  compre- 
hensive and  unequivocal  tenn  any  mine  as  employed  in 
the  codifications.  To  conclude  to  the  contrary  would 
require  the  court  to  ascribe  to  the  word  any  no  more 
comprehensive  significance  than  to  the  word  the — an 
interpretation  that  cannot  be  justified  or  approved. 

It  is  insisted  that  the  construction  of  section  1035 
we  have  adopted  should  logically  lead  to  the  application 
to  all  mines  in  Alabama  of  numerous  other  provisions 
of  the  many  sections  embraced  in  the  Code  chapter  on 
Mines  and  Mining.  Our  conclusion  is  to  the  contrary. 
Each  section  of  the  chapter  will  be  construed  and  ap- 
plied as  concrete  cases  are  presented  to  invoke  this 
court's  pronouncement.  The  prohibition  of  section  1035, 
as  is  manifest,  is  not  so  related  to  any  other  provision 
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or  provisions  of  our  mining  statutes  as  to  justify  the 
premise  of  the  insistence  last  stated.  If  there  are  pro- 
visions in  the  chapter  mentioned  that  are  restricted  to 
coal  mines  for  their  operation,  as  doubtless  there  are, 
they  neither  depend  upon  section  1035  nor  reflect  upon 
the  stated  application  of  section  1035.  That  section 
(1035)  is  independent  of  any  other  in  our  positive  law 
on  the  subject.  The  court,  therefore,  erred  in  sustain- 
ing the  demurrer  to  count  5  of  the  amended  complaint. 

Plea  2  was  faulty,  as  pointed  out  in  ground  B  of  the 
demurrer  thereto,  in  the  omission  to  aver  that  plaintiflPs 
intestate,  who  was  alleged  in  the  complaint  to  be  under 
14  years  of  age,  was  a  boy  of  sufficient  capacity  to  appre- 
ciate the  danger  or  risk  to  be  incurred  in  not  observing 
the  rule  averred  in  the  plea  to  be  known  to  him. — Pratt 
Coal  Co.  V.  Brawley,  83  Ala.  371,  2  South.  555,  3  Am. 
St,  Rep.  751.  The  plea  does  aver  that  the  rule  describ- 
ed was  in  force  and  effect  at  the  time  of  the  injury,  thus 
taking  the  point  out  of  grounds  C  and  D  of  the  demur 
rer. 

Pleas  3,  4,  5,  6,  and  7  were  affected  with  the  same  in- 
firmity pointed  out  as  affecting  plea  2. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  db  Grapfenried  and  Gardner^ 
JJ.,  concur,  Mayfield^  Sayre,  and  Somerville,  JJ., 
concur  in  the  ruling  on  the  pleas,  but  dissent  from  the 
ruling  construing  Code,  §  1035. 
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Roden  Coal  Co.  v.  Ravarono. 

Injury  to  Servant. 

(Decided  January  22,  1914.    Rehearing  dented  June  4,  1914. 
65  South.  334.) 

1.  Master  and  Servant;  Injury  to  Servant;  Complaint. — \  coui- 
plalnt  alleging  that  defendant  operated  a  coal  mine,  and  in  connection 
therewith  used  tram  cars  for  hauling  which  were  operated  by  wire 
ropes ;  that  plalntiflP  who  was  in  the  employment  of  defendant  while  act- 
.ing  in  the  line  or  scope  of  his  employment  in  handling  said  wire 

rojie,  a  broken  wire  thereon  was  driven  into  his  hand,  he  was  dragged 
for  several  feet  until  his  hand  was  caught  in  a  pulley,  and  that  he 
was  injured  by  reason  and  as  a  proximate  cause  of  a  defect  in  the 
ways,  works,  etc.,  in  that  such  wire  rope  was  defective,  sufficiently 
stated  a  cause  of  action  under  subdivision  1,  section  3010,  Code 
1907,  since  the  wire  rope  mentioned  was  a  part  of  defendant's  plant, 
and  the  complaint  sufficiently  alleged  a  defect  in  its  condition. 

2.  Same. — Where  the  action  was  as  stated,  and  the  plea  was  that 
the  eni[)loyee  assumed  the  risk  in  that  he  had  used  the  wire  rope 
for  two  months,  during  which  time  it  had  remained  in  practically  the 
same  condition,  that  the  stickers  on  the  rope  were  open,  obvious  and 
plain  to  be  seen,  and  that  employee  knew  and  failed  to  appreciate 
the  dangers,  but  negligently  stood  near  the  pulley,  etc.,  it  was  a 
question  for  the  jury  as  to  whether  defendant  had  established  such 
plea  where  there  was  evidence  that  it  was  not  dangerous  to  take 
hold  of  the  wire  rope,  with  stickers  on  it,  at  the  distance  from  the 
pulley  shown  by  some  of  the  evidence. 

3.  Pleading;  Evidence. — ^Where  one  of  the  pleas  alleged  the  em- 
ployee's negligent  failure  to  inform  the  master  or  its  superior  of  the 
defective  condition  complained  of,  if  was  competent  for  plaintiff  to 
show  that  he  made  complaint  of  the  defects,  although  there  was  no 
replication  alleging  a  promise  to  repair. 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller, 

Action  by  Prank  Ravarono  against  the  Roden  Coal 
Company  for  damages  for  injuries  received  while  in  its 
employment.  Judgment  for  plaintiff  and  defendant  ap- 
peals.   Affirmed. 

Charles  A.  Calhoun,  for  appellant.  The  court  erred 
in  overruling  demurrers  to  the  complaint  as  amended. 
— Woodward  L  Co,  v,  Johnson^  150  Ala.  355.     Defend- 
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ant  established  without  conflict  its  plea  of  assumption 
of  risk,  and  the  court  erred  in  refusing  the  affirmative 
charge. — Gaynor  v.  Ho.  Ry,,  152  Ala.  189 ;  Boyd  v,  In- 
dian Head  Mill,  131  Ala.  356;  Slosa-Sheffield  v.  Noll, 
129  Ala.-410;  B,  R.  &  E.  Co,  v,  Allen,  99  Ala.  356;  Alte- 
riac  V.  W.  Pratt  Co.,  161  Ala.  436;  Merriweather  v. 
Sayre  M.  &  M.  Co.,  161  Ala.  441.  The  court  erred  in 
permitting  plaintiff  to  show  that  he  made  complaint  to 
the  bank  boss  about  the  rope,  as  there  was  no  replica- 
tion setting  up  a  promise  to  repair. — L.  d  N.  v.  Stutz, 
105  Ala.  368;  Bridges  v.  T.  C.  I.  d  R.  R.  Co.,  109  Ala. 
289;  So.  Cot.  O.  Co.  v.  Walker,  164  Ala.  50. 

Jbre  C.  King_,  for  appellee.  The  complaint  was  in  all 
respects  sufficient. — Jackson  L.  Co.  v.  Cunningham,  141 
Ala.  206;  Sloss-Sheffield  v.  Mohley,  139  Ala.  435.  It  was 
a  question  for  the  jury  under  the  evidence  whether  or 
not  defendant  had  proven  its  fourth  plea,  and  hence, 
those  matters  were  properly  submitted  to  the  jury. 

McCLELLAN,  J. — Action  by  servant  (appellee) 
against  the  master  (appellant)  for  personal  injuries  re- 
ceived by  the  former  while  performing  his  duties  in 
that  service.  The  ti'ial  was  had  on  the  issues  made  by 
amended  count  1  and  plea  of  the  general  issue  and  seven 
special  pleas  asserting  assumption  of  risk  and  contrib- 
utory negligence.  The  evidence  has  been  carefully  con- 
sidered, and,  according  with  that  twice  invoked  and 
pronounced  by  the  trial  judge  in  his  ruling  declining 
to  give  affirmative  charges  for  defendant,  and  in  over- 
ruling the  motion  for  new  trial,  our  conclusion  is  that 
the  material  issues  raised  by  the  pleadings  were,  under 
the  conflicting  tendencies  of  the  evidence,  for  the  jury 
to  decide.  An  argument  upon,  and  detail  recital  of,  the 
evidence  would  be  without  profit  or  benefit.  Indeed, 
outside  of  an  earnest  insistence  that  special  plea  4  was 
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conclusively  proven,  it  is  manifest  from  brief  for  ap- 
pellant that  counsel  for  appellant  recognizes  that  the  is- 
sues of  fact  raised  by  the  pleading  were  so  far  support- 
ed by  the  evidence  as  to  require  therein  submission  to 
the  jury.  Holding  and  applying  to  the  evidence  here 
the  rule  established  in  Cobb  v.  Malone,  92  Ala,  630,  9 
South.  738,  we  cannot  aifirm  that  the  trial  court  erred 
in  declining  to  disturb  the  verdict. 

We  will  now  take  account  of  the  other  particular  er- 
rors assigned  and  urged  in  brief  for  appellant. 

Complaint  is  made  against  the  sufficiency  of  amended 
count  1.  Apart  from  formal  features  usual  to  counts 
drawn  under  the  first  subdivision  of  the  Liability  Act 
(Code,  §  3910),  and  the  description  of  the  injury  suf- 
fered, and  the  bases  for  the  damages  claimed,  this  count 
is  as  follows : 

'^Plaintiflf  claims  of  the  defendant  corporation  ten 
thousand  dollars  damages  for  that  on  or  about  March 
2,  1912,  the  defendant  was  engaged  in  operating  a  coal 
mine  at  Marvel,  in  Bibb  county,  Alabama,  and  in  con- 
nection with  the  operation  of  the  said  mine  used  tram 
cars  for  hauling  from  the  rooms  in  said  mine  to  the  en- 
tries thei*eof;  and  plaintiff  alleges  that  in  connection 
therewith  it  used  a  wire  rope  which  was  fastened  to  two 
of  said  cars  in  one  of  the  rooms  in  said  mine;  and  plain- 
tiff alleges  that  on  said  day  he  was  in  the  service  or 
employment  of  the  defendant,  and  while  acting  in.  the 
line  and  within  the  scope  of  his  said  employment,  and 
while  plaintiff  was  engaged  in  or  about  the  business  of 
defendant  in  handling  the  wire  rope  which  was  attach- 
ed to  said  cars,  a  broken  wire  on  said  rope  was  caused 
to  be  driven  into  his  hand,  and,  while  plaintiff's  hand 
was  pierced  by  said  broken  wire,  said  rope  moved,  and 
he  was  dragged  or  pulled  from  the  place  where  he  was, 
when  said  broken  wire  pierced  his  hand  five  or  six  feet. 


Digiti 


zed  by  Google 


186.]  OP  ALABAMA.  203 

[Roden  Coal  Co.  v.  Ravarono.] 

until  his  hand  was  caught  in  a  pulley  or  sheave  wheel, 
and,  by  reason  and  as  a  proximate  consequence  thereof, 
plaint ifFs  fingers  were  so  crushed.  ♦  ♦  ♦  And 
plaintiff  alleges  that  he  was  injured  and  damaged  as 
aforesaid  by  reason  and  as  a  proximate  cause  of  a  defect 
of  the  ways,  works,  machinery,  or  plant  of  the  defend- 
ant *  *  *  viz. :  Said  wire  rope  as  aforesaid  was 
defective." 

The  uc^ire  rope  mentioned  in  the  count  was  a  part  of 
the  "plant"  of  defendant. — Sloss^  etc.,  Go.  v.  Mobley, 
139  Ala.  437,  36  South.  181 ;  Huyck  v.  McNerfiey,  163 
Ala.  244,  50  South.  926.  That  the  count  describes,  as  it 
avows,  a  defect  in  the  condition  of  the  wire  rope  is  man- 
ifest. We  do  not  understand  that  there  is  no  defect  in 
condition,  within  the  first  subdivision  of  the  Liability 
Act,  unless  the  agency  or  thing  or  instrumentality  is  so 
unfit  as  to  prevent  its  use  for  the  purpose  it  was,  when 
new  or  perfect,  designed.  We  can  see  no  possible  sound 
objection  to  amended  count  1. 

It  is  earnestly  and  elaborately  insisted  in  brief  that 
special  plea  4  was  proven  withcmt  dispute.  That  plea 
(4)  is,  in  its  substance,  as  follows: 

"Plaintiff  assumed  the  risk  of  his  alleged  injury  in 
this:  That  he  had  used  said  wire  rope  for  haulage  in 
his  working  place,  for,  to  wit,  two  months  at  the  time 
of  his  alleged  injury,  and  during  that  time  the  condi- 
tion of  the  said  rope  remained  practically  the  same, 
without  any  material  change,  that  it  was  on  the  day  of 
his  injury,  and  had  stickers  on  it  such  as  plaintiff  com- 
plains of  all  during  that  time,  which  were  open  and  ob- 
vious and  plain  to  be  seen  by  plaintiff,  and  were  seen 
by  him,  and  that  plaintiff  knew  and  fully  appreciated 
whatever  dangers  there  were  in  taking  hold  of  said  rope 
in  its  said  condition,  and  the  danger  of  getting  his  hand 
caught  in  said  pulley  was  plain  and  open  to  plaintiff. 
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and  he  knew  and  fully  appreciated  the  dangers  thereof, 
and  nevertheless  plaintiff  negligently  stood  near  said 
pulley  took  hold  of  said  rope,  and  he  thereby  proxwiate- 
ly  caused  the  alleged  injury/^ 

This  contention  cannot  be  approved  because  of  the 
phase  of  the  evidence  which  tended  to  show  an  absence 
of  danger  in  taking  hold  of  the  uyire  rope,  with  stickers 
on  it,  six  feet  from  the  pulleys;  and,  furthermore,  under 
the  evidence  it  was  distinctly  a  jury  question  whether 
it  was  negligent  in  the  plaintiff,  as  averred  in  the  con- 
cluding clause  of  the  plea,  to  stand  and  take  hold  of  the 
wire  rope,  at  the  distance  from  the  pulley  some  of  the  evi- 
dence tended  to  show  plaintiff  w^as  when  he  did  take  hold 
of  the  icire  rope,  with  knowledge  of  its  condition  in  re- 
spect of  broken  wires.  The  affirmative  charge  could 
not  have  been  correctely  given  on  the  theory  that  this 
plea  was  conclusively  proven. 

On  the  examination  of  the  plaintiff  as  a  witness  in  his 
own  behalf,  this  question  was  propounded  to  him  by  his 
counsel : 

"Did  you  make  any  complaint  about  that  rope  to  the 
bank  boss  after  they  put  it  in?" 

The  defendant's  objection,  in  substance,  was  that  the 
matter  sought  by  the  question  was  without  the  issues 
made  by  the  pleading;  there  being  no  replication  as 
serting  a  promise  to  repair.  The  question  was  not  ob- 
jectionable on  that  account.  By  its  plea  8,  the  defend- 
ant averred  the  negligent  failure  of  plaintiff  to  inform 
the  defendant  or  plaintiff's  superior  in  defendant's  ser- 
vice of  the  defective  condition  of  the  unre  rope. 

No  error  appearing,  the  judgment  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Sombrville  and  deGrafpen- 
RiBD,  JJ.,  concur. 
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People's  Bank  of  Greensboro  v.  Steinhart. 

Bill  by  Wife  to  Cancel  Mat^tgage  Because  Security  for 
Husband's  Debt. 

(Decided  January  13,  1914.     Rehearing  denied  April  16,  1914. 
65  Sonth.  60.) 

HtiMband  and  Wife;  Suretyship  of  Wife;  Mortgage, — Although  the 
trausactious  were  made  to  appear  as  loans  to  the  wife,  the  proceeds 
l>eing  transferred  by  her  to  her  husband,  the  mortgages  were  void 
under  the  facts  in  this  case.  In  view  of  the  provisions  of  section  4497, 
Code  1907. 

Appeal  from  Butler  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gaednee. 

Bill  by  Pauline  Steinhart  against  the  People's  Bank 
of  Greensboro,  to  cancel  certain  mortgages  and  notes 
alleged  to  have  been  given  to  secure  the  debt  of  the 
husband.  Decree  for  complainant,  and  respondent  ap- 
peals.    Aifirmed. 

The  bill  alleges  that  in  July,  1908,  complainant  was 
in  possession  and  owned  in  her  individual  right  certain 
real  estate  situated  in  the  town  of  Greenville,  and  on 
July  8,  1908,  her  husband,  A.  Steinhart,  being  indebted 
to  the  People's  Bank  of  Greensboro  in  the  sum  of  $1,000, 
in  order  to  secure  payment  of  said  indebtedness  oratrix 
and  her  husband  executed  a  mortgage  conveying  said 
real  estate,  and  that  on  the  22d  day  of  May,  1909,  her 
husband  being  indebted  to  the  bank  in  the  further  sum 
of  f  1,000,  oratrix  and  her  husband  executed  another 
mortgage  to  the  said  bank  to  secure  said  la>st-named 
sum.  Both  mortgages  are  set  out  as  exhibits,  and  it  is 
charged  and  alleged  that  the  indebtedness  for  which  the 
mortgage  was  given  as  security  was  not  the  debt  of  ora- 
trix, but  was  the  debt  of  her  husband,  A  Steinhart,  and 
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that  the  mortgages  were  executed  as  security  for  the 
debt  of  her  husband,  wherefore  it  is  prayeil  that  the 
mortgages  be  declared  null  and  void  and  called  in  and 
canceled.  By  an  amendment,  the  fact  that  the  fore- 
closure proceedings  had  been  begun  by  the  People's 
Bank  of  Greensboro  is  set  in  full,  and  a  temporary  in- 
junction is  asked  for.  The  bank  answered,  admitting 
the  fact  of  the  mortgages,  but  denying  that  they  were 
executed  to  secure  the  debt  of  the  husband,  setting  up 
that  they  were  intended  to  secure  an  indebtedness  of  the 
said  Pauline  Steinhart.  The  evidence  for  complainant 
tended  to  show  that  she  was  never  indebted  to  the  bank, 
was  never  informed  by  the  bank  that  she  had  any  money 
there,  and  signed  the  mortgage  at  her  husband's  request 
to  enable  him  to  procure  money  to  pay  off  an  indebted- 
ness owing  in  his  store,  and  that  she  never  signed  any 
checks  except  one  payable  to  her  husband,  and  never 
requested  the  bank  to  loan  her  any  money,  and  never 
borrowed  any  mimey  from  the  bank,  except  as  above 
stated.  The  testimony  for  the  respondent  tended  to 
show  that  the  loan  was  made  to  the  wife  and  by  her  pass- 
ed to  her  husband's  credit  by  a  check  payable  to  him,  and 
that  he  used  it  in  paying  his  indebtedness. 

Thomas  H.  Sea\%  for  appellant.  The  uncontradicted 
testimony  brings  both  mortgages  clearly  within  the  law 
as  declared  in  the  following  cases,  which  demonstrate 
that  the  chancellor  was  in  error  in  holding  and  declar- 
ing the  mortgages  void. — (taffonl  v.  ISpeaker^  125  Ala. 
\\)S;  Firfit  Xat.  Hank  r.  Morafpie,  128  Ala.  157;  J/oAr  r. 
Griffin,  VM  Ala.  45G,  and  cases  cited. 

Powell  &  Hamilton,  for  appellee.  The  ruling  of  the 
chancellor  is  clearly  sustained  by  the  following  authori- 
ties.—§  4497,  Code  1907;  Lamkin  r.  Lovell,  58  South. 
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258;  Elkins  v.  Bank  of  Henry,  60  South.  96;  110  S.  W. 
294;  108  Am.  St.  Rep.  301. 

ANDERSON,  J.— Section  4497  of  the  Code  of  1907 
provides  that  the  wife  shall  not,  directly  or  indirectly, 
become  the  surety  for  her  husband.  We  think  that  the 
evidence  in  this  case  shows  that  it  was  the  purpose  and 
intention  of  the  complainant's  husband  and  the  re- 
spondent bank  that  the  proceeds  of  the  mortgages  in 
question  should  be  used  as  an  indirect  security  for  the 
debt  of  the  husband  or  of  his  grocery  ccmipany,  although 
it  may  in  form  appear  to  be  a  straight  loan  to  the  wife 
and  a  subsequent  placing  by  her,  of  the  proceeds  to  the 
credit  of  her  husband.  The  decree  of  the  chancery  court" 
in  canceling  the  mortgages  in  question  is  fully  support- 
ed by  the  cases  of  Lwmkin  v.  Lovell,  176  Ala.  334,  58 
South.  258;  Elkins  i\  Bank  of  Henry,  180  Ala.  18,  60 
South.  96,  and  cases  there  cited,  and  is  more  than  sup- 
ported by  the  case  of  Interstate  Bank  i\  Wesley,  178 
Ala,  186,  59  South.  621. 

The  decree  of  the  chancery  court  is  affirmed. 

Affirmed. 

McClbllan,  Sayrb^  and  Sombrville^  JJ.,  concur. 


Cudd  V.  Reynolds. 

Bill  to  Declare  Mortgage   Void  Because  Given  as 
Security  for  Husband. 

(Decided   April   1«,   1914.     65  South.  41.) 

1.  Appeal  and  terror;  Pcrfcctiny;  Time. — Where  the  first  call  of 
the  division  was  ou  April  21,  and  the  appeal  was  taken  Ai)rll  4,  the 
appeal  was  perfected  and  filed  within  the  time  under  the  provi- 
sions of  section  2870,  where  it  was  subniitte<l  at  the  first  call  of  that 
division  during  the  following  Noveml)er,  as  the  spring  call  for  that 
division  was  held  before  the  time  for  the  return  of  the  appeal. 
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2.  Uusband  and  Wife;  Necessary  Parties;  Mortgage, — Where  a 
married  woDiau  seeks  by  bill  to  cancel  certain  mortgages  upon  her 
separate  real  estate  which  appeared  to  secure  the  joint  and  several 
liabilities  of  herself  and  husband,  the  ground  for  cancellation  heing 
that  they  were  given  to  secure  the  debt  of  the  husband,  the  husband 
is  a  uec'ossary  party,  for  the  reason  that  if  relief  be  granted  it  would 
be  an  adjudication  that  the  husband  alone  was  liable  for  the  debt. 

Appeal  from  Cullman  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  V.  A.  Reynolds  against  J.  J.  Cudd  to  cancel 
certain  mortgages.  Decree  overruling  demurrer  to  the 
bill,  and  respondent  appeals.    Reversed  and  remanded. 

The  bill  alleges  that  complainant  was  seised  and  pos- 
sessed of  certain  described  real  estate,  and  that  on  Feb- 
ruary 22,  1910,  without  any  valuable  consideration,  she 
with  her  husband  signed  two  mortgage  deeds  in  certain 
sums  conveying  said  lands  to  respondent,  and  that  her 
husband  joined  in  the  execution  of  said  mortgages, 
which  were  retained  by  respondent,  and  recorded  in  a 
certain  book  in  the  probate  office.  It  is  averred  that  said 
mortgage  deeds  are  void  for  the  reason  that  they  were 
given  by  complainant  to  secure  the  debts  of  her  hus- 
band, who  was  indebted  to  the  said  Cudd,  and  that  she 
was  not  indebted  to  him  in  any  amount.  The  bill  also 
alleged  the  mental  weakness  of  her  husband,  etc. 

E.  W.  GoDBBY^  for  appellant.  The  husband  was  a  nec- 
essary party,  and  the  chancellor  eri*ed  in  decreeing  final- 
ly in  his  absence  as  a  party. — McGlathery  v,  Richard- 
son, 129  Ala.  653;  6  Cyc.  319,  322  and  note;  11  Cyc. 
1173;  16  Cyc.  188-190;  133  U.  S.  576;  7  How.  130.  The 
bill  was  otherwise  defective  in  its  allegations  as  to  com- 
plainant's title.— 31  Cyc.  86. 

Emil  Allrichs^  for  appellee.  The  appeal  was  not 
submitted  in  time  and  should  be  dismissed. — §  2870, 
Code  1907;  aS'o.  Ry,  v.  Abraham,  161  Ala.  HIT ;  Hanley  t?. 
Heflin,  84  Ala.  600.    The  bill  was  sufficient  in  its  alle- 
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nations  and  parties. — §  4497,  Code  1907,  and  authorities 
cited. 

ih'CLELLAN,  J. — The  deci-ee  overruling  the  demur- 
rer was  rendered  March  6,  1913.  The  appeal  was  taken 
April  4,  1913;  and  was  returnable  the  first  Monday  be- 
yond 20  days  after  April  4,  1913.— Code,  §  2870.  The 
cause  was,  for  the  tirst  time,  docketed  in  this  court  No- 
vember 24,  1913,  during  the  next  term  succeeding,  be- 
yond final  adjournment,  that  in  which  the  appeal  was 
taken,  viz.,  1912-13.  The  spring  call  of  the  docket  of 
the  Stxth  divisicm  for  the  term  1912-13  was  April  21, 
1913.  It  thus  appears  the  final  appeal  was  not  return- 
able until  after  the  Monday  opening  the  call  of  the 
Sixth  division,  thus  distinguishing  this  appeal  from 
those  dismissed  in  Porter  v,  Martin,  139  Ala.  318,  35 
South.  1006,  and  Southern  Kaihcajj  Co,  v.  Ahraham, 
161  Ala.  317,  49  South.  801. 

The  api)eal  was  submitted  at  the  first  call  of  the  di- 
vision after  the  date  it  was  returnable.  No  prejudice 
to  appellee  appears  to  have  resulted.  The  motion  to 
dismiss  the  appeal  is  therefore  overruled. 

This  bill  is  by  appellee  against  appellant  only,  and 
seeks  the  cancellation  of  two  mortgages  on  the  wife's 
(appellee's)  real  estate,  given,  it  is  averred,  to  appel- 
lant to  secure  the  debts  of  the  husband. — Code,  §  4497. 
Demurrer  to  the  bill  was  overruled.  The  appeal  is  from 
that  decree. 

On  the  face  of  the  mortgages  in  question  a  joint  and 
several  liability,  for  the  payment  of  the  indebtedness 
thereby  intended  to  be  secured,  appears  to  have  been  as- 
sumed by  the  complainant  and  L.  R.  Reynolds,  com- 
plainant's husband.  L.  R.  Reynolds  is  not  made  a  party 
to  the  bill;  and  the  demurrer  makes  objection  based 
upon  this  omission. 
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"It  is  a  general  rule,  in  suits  for  rescission  or  can- 
cellation, that  all  persons  whose  rights,  interests,  or  re- 
lations with  or  through  the  subject-matter  of  the  suit 
would  be  affected  by  the  cancellation  or  rescission 
should  be  brought  before  the  court,  so  that  they  can  be 
heard  in  their  own  behalf." — 6  Cyc.  p.  319. 

The  status  upon  which  the  statute  (Code,  §  4497) 
operates  to  avoid  a  mortgage  given  by  the  wife  on  her 
property  is  that  established  by  the  fundamental  fact 
that  the  instrument  secures  the  debt  of  the  husband. 
The  granting  of  relief  to  a  wife  in  virtue  of  the  statute 
requires  the  determination  that  the  indebtedness  in- 
volved is  that  of  the  husband,  only,  and  that  her  rela- 
tion thereto  is  as  surety  only.  Necessarily  the  husband 
is  immediately  interested  in  the  solution  of  the  inquiry 
thus  raised ;  for  its  adjudication  in  favor  of  the  wife  ef- 
fects to  exempt  her  from  all  liability  for  the  debt  at  the 
suit  of  the  mortgagee,  and  thus,  in  necessary  conse- 
quence, would  impose  the  entire  liability  ijpon  the  hus- 
band alone.  The  husband  is  a  necessary  party  in  such 
cases.  See  McGIathery  v.  RMmrdson  Bros.,  129  Ala. 
653,  29  South.  665 ;  Hawes  on  Parties,  §  28a ;  16  Cyc.  pp. 
188-190;  Gregory  r.  stetson,  133  U.  S.  579,  10  Sup.  Ct. 
422,  39  L.  Kd.  792;  Shields  v.  Barrow,  17  How.  130,  .146, 
15  L.  Ed.  109. 

While  the  bill  does  not  appear  to  have  been  drawn 
with  any  very  high  degree  of  completeness  and  preci- 
sion, its  averments  are  sufficient  to  show  that  complain- 
ant and  L.  R.  Reynolds  were  married  at  the  time  the 
mortgage  were  executed,  that  the  land  described  in  them 
was  then  the  property  of  the  wife,  and  that  the  indebt- 
edness intended  to  be  secured  was  not  that  of  the  wife, 
but  was  that  of  the  husband. 

Since  the  demurrers  were  erroneously  overruled,  and 
reversal  of  the  decree  must  result,  it  is  anticipated  that 
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the  bilFs  structure  will  be  much  improved  by  appropri- 
ate amendment. 

The  decree  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Sayee  and  Sombrville,  JJ., 
concur. 


Joiner  v.  Watkins,  et  al. 

Bill  to  Cancel  Mortgage  and  for  Redemption. 

(Decided  November  13,  1913.    Rehearing  denied  May  14,  1914. 
05  South.  135.) 

Appeal  and  Error;  Review;  Findinff  of  Chancellor. — Where  the 
evidence  is  conflicting,  and  the  decree  and  judgment  rendered  by  the 
chancellor  finds  support  In  the  evidence,  his  findings  on  the  facts 
will  not  be  disturbed  on  appeal. 

Appeal  from  Morgan  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Martha  L.  Joiner  against  James  T.  Wat- 
kins  and  others  to  cancel  a  mortgage  as  cloud  on  title, 
or,  in  the  alternative,  to  declare  a  deed,  absolute  in  form, 
a  mortgage,  and  for  redemption.  Decree  for  respond- 
ents, and  complainant  appeals.    Affirmed. 

The  facts  made  by  the  bill  are:  That  in  November, 
1906,  Rube  Grizzard  became  indebted  to  the  respondent 
Watkins  in  an  amount  which  was  due  and  payable  in 
October,  1907;  the  same  being  given  to  secure  the  pur- 
chase price  of  a  mule,  with  interest.  This  was  secured 
by  a  mortgage  on  appellant's  land  which  was  signed  by 
Grizzard,  Martha  L.  Joiner,  and  her  husband,  Elisha 
Joiner ;  the  last  two  signing  by  mark.  That  some  time 
prior  to  September,  1909,  Watkins  began  to  insist  and 
demand  the  payment  of  this  mortgage  debt,  and  on  Sep- 
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tember  17,  1909,  a  deed  was  executed  by  Martha  Joiner 
and  her  husband  to  Watkins  for  a  i*eeited  consideration 
of  $264.  That  Watkins  only  paid  her  $50  in  cash ;  the 
balance  of  the  consideration  being  supposed  to  be  the 
amount  due  on  the  Grizzard  mortgage,  the  said  Watkins 
accepting  the  deed  in  settlement  of  the  Grizzard  mort- 
gage, and  payment  of  the  additiimal  cash  to  a[>penant.. 
That  cm  December  28,  1910,  Watkins  conveyed  this  land 
by  warranty  deed  to  S.  U.  Lemmonds,  one  of  the  re- 
spondents, for  the  sum  of  $850.  The  bill  then^alleges : 
That  the  ccmiplainant  was  an  old,  illiterate  wcmian,  un- 
able to  read  or  write,  and  with  no  business  experience. 
That  her  husband  was  dead.  That  he  was  about  100 
years  old  when  he  died,  was  unable  to  read  or  write,  and 
for  10  years  prior  to  his  death  was  very  feeble,  and  un- 
able to  transact  any  business.  That  Watkins  was  a 
brother  of  complainant,  was  an  active,  experienced  bus- 
iness man,  and  had,  to  some  extent,  looked  after  appel- 
lant's business.  That  appellant  had  remained  in  posses- 
sion of  and  dwelt  upon  this  land  continmmsly  from  the 
time  she  exe(*uted  the  deed  up  to  the  present  time.  The 
facts  were  in  dispute. 

TiDWELL  &  Sample^  for  appellant.  Deeds  conveying 
equity  of  redempticm  are  always  set  aside  if  the  consid- 
eration is  grossly  inadequate  irrespective  of  other 
frauds  or  artifices. — Noble  v.  Graham ,  140  Ala.  416; 
Lock  r.  Palmer^  26  Ala.  313;  Hitchcock  v.  U.  S.  Bank, 
7  Ala.  386;  McKivstn/  v,  Conhj,  12  Ala.  678;  Oakley  v. 
SheUet/,  129  Ala.  467;  27  Cyc.  1374;  46  Am.  Dec.  171. 
Under  these  authorities  and  under  the  evidence  in  the 
case,  relief  should  have  been  granted  because  of  inad- 
equacy of  price.  The  mortgage  should  also  be  cancelled. 
—White  i\  Life  Assn,,  63  Ala.  419;  Life  Assn.  v,  Ne- 
ville,  72  Ala.  517;  l^randt  on  Suretyship,  §  295.    Refus- 
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al  to  accept  a  tender  relieves  the  party  tendering  of  pay- 
ing the  money  into  court,  or  from  ktn^ping  tender  good 
otherwise. — U.  S,  Co,  v.  Lesser^  12G  Ala.  589;  Andrews 
V.  FriersoHy  39  South.  515.  Counsel  discuss  other  mat- 
ters, but  in  view  of  the  opinion,  it  is  deemed  not  nec- 
essary to  here  set  them  out. 

Callahan  &  Harels,  for  appellee.  The  bare  fact  that 
the  allegations  of  the  bill  and  the  proof  were  at  such 
variance,  required  a  dismissal  of  the  bill. — A.  F.  L.  M. 
Co.  V.  Sewell,  92  Ala.  171;  Bane  v,  Lamden,  85  Ala. 
5G4.  The  evidence  was  conflicting,  and  there  was  evi- 
dence to  support  the  chancellor's  finding,  and  this  court 
will  not  review  the  same  on  appeal. 

MAYFIELI),  J.— Appellant  filed  her  bill  to  have  a 
certain  mortgage  cancelled  as  a  cloud  on  title,  and  pray- 
ed, in  the  alternative,  that  a  certain  deed,  absolute  in 
form,  be  declared  to  be  a  mortgage,  and  that  a  redemp- 
tion thereunder  be  allowed  and  enforced.  The  equity 
of  the  bill  was  denie<l,  and  submission  for  final  decree 
was  had  on  the  bill,  the  answer,  the  exhibits  thereto,  and 
the  depositions  of  a  number  of  witnesses.  Thechancel- 
lor,  on  this  hearing,  dismissed  the  bill  and  denied  all 
relief  in  respect  to  either  alternative  of  the  prayer,  that 
is,  to  cancel  the  mortgage  or  deed  as  a  cloud  on  title,  or 
to  have  the  deed  declared  a  mortgage,  and  to  allow  a 
reilemption.  Relief  was  denied  in  one  aspect  upon  the 
ground  of  variance,  and  in  the  other  upon  the  ground 
of  failure  of  proof. 

The  evidence  has  been  carefully  examined,  and  we 
fully  concur  with  the  chancellor  in  his  findings  and  de- 
cree, in  denying  relief,  and  in  dismissing  the  bill. 

Affirmed. 

DowDBLL,  C.  J.,  and  Anderson  and  db  Graffenried, 
JJ.,  concur. 
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BaUey,  et  td.  v.  Jeflferson. 

Bill  for  Cancellation  of  Deeds  and  Mortgages  and  for 
an  Accounting. 

(Decided  April  16,  1914.    64  South.  955.) 

1.  Tenancy  in  Common;  Redemption;  Necessary  Party. — Where  a 
co-teuant  flies  a  bill  to  redeem  from  a  mortgage  on  the  common  prop- 
erty the  other  co-tenauts  are  not  necessary  parties  to  the  bill. 

2.  Mortgages;  Parties;  Redemption, — ^Where  the  original  mortgagee 
had  parted  with  his  interest  in  the  mortgaged  property  before  the 
filing  of  the  bill  to  redeem,  he  was  not  a  necessary  party  thereto. 

3.  Same;  Redemption;  Limitation, — ^Where,  down  to  eight  years 
before  the  filing  of  the  bill  to  redeem,  annual  payments  upon  the 
mortgage  debt  were  made  under  an  agreement  with  the  mortgagee 
and  his  successors  in  interest,  such  payments  constituted  periodical 
recognitions  by  the  mortgagee  of  right  to  redeem,  and  prevented 
the  barring  by  limitation  or  laches  of  the  right  to  redeem. 

Appeal  from  Marengo  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  James  Jefiferson  against  Annie  D.  Bailey  and 
others.  From  a  decree  overruling  demurrers  to  the  bill, 
defendants  appeal.    Affirmed. 

The  bill  alleges  that  in  1878  Jefferson  and  one  John 
Swayne  purchased  from  Askew  Bros.,  for  a  valuable 
consideration,  certain  described  land,  the  deed  being 
made  an  exhibit;  that  orator  does  not  own  any  other 
land,  and  has  not,  since  said  purchase,  owned  any  other, 
but  has,  with  his  family,  resided  upon  the  land  so  pur- 
chased as  his  homestead,  and  that,  while  no  deed  were 
passed  between  him  and  Swaynie,  yet  by  the  common 
consent  between  both  of  them,  the  east  120  acres  have 
been  recognized  as  the  lands  of  orator,  and  the  west  120 
acres  as  the  lands  of  Swayne,  who  resided  thereon ;  that 
in  January,  1891,  orator  and  the  said  Swayne  and  their 
wives  executed  and  delivered  to  J.  M.  Sadler  a  mortgage 


Digiti 


zed  by  Google 


18^1  OP  ALABAMA.  215 

[Bailey,  et  al.  v.  Jefferson.] 

on  his  one-half  undivided  interest  in  the  above-describ- 
ed land  to  secure  an  indebtedness  of  |805,  due  by  them 
to  the  said  Sadler,  copies  of  which  are  attached  as  ex- 
hibits; that  Sadler  continued  to  furnish  them  supplies, 
etc.,  from  January,  1891,  to  November  1897,  when  Sad- 
ler declined  to  furnish  further  supplies,  and  demanded 
an  adjustment  and  arraignment  of  the  indebtedness.  It 
is  averred  that  during  all  these  years  Sadler  had  receiv- 
ed all  the  crops  of  cotton  raised  on  said  land,  and  that, 
at  the  end  of  the  term,  the  lawyers  for  Sadler  had  been 
given  all  the  live  stock  to  be  credited  on  the  debt,  and, 
when  the  settlement  was  made,  that  orator  and  Swayne 
were  informed  that  they  were  indebted  to  Sadler  in  the 
sum  of  |1,470,  and  that,  when  the  agreement  and  set- 
tlement was  had,  it  was  further  agreed  that,  if  they 
would  accept  the  settlement,  Sadler  would  give  each  of 
them  time  to  pay  the  balance,  and  that  orator  and 
Swayne  should  continue  to  occupy  and  cultivate  the 
said  land  at  a  stipulated  rental  of  $300  per  year,  and 
that  such  rent,  less  the  interest  on  the  balance  and  the 
taxes  on  the  land,  should  be  applied  to  the  payment  of 
said  balance  due  on  the  mortgage  debt,  and  that,  when 
said  debt  was  thus  discharged,  all  the  mortgages  should 
be  satisfied,  and  orator  and  Swayne's  title  be  cleared; 
that  this  agreement  was  carried  out  in  full  for  the  years 
1898,  1899,  1900,  orator  and  Swayne  occupying  and  cul- 
tivating the  land  and  paying  the  agreed  rent,  and  that 
Sadler  accepted  said  payment  for  said  years  in  accord- 
ance with  the  agreement,  but  that,  while  he  and  Swayne 
were  in  possesion  and  sole  occupants  of  said  land  in  the 
honest  performance  of  said  agreement,  Sadler,  without 
notice  to  them,  on  the  5th  day  of  October,  1900,  executed 
and  delivered  a  deed  to  the  land  to  one  C.  B.  Bailey,  for 
the  sum  of  f  1,470,  which  was  duly  recorded,  but  that, 
at  the  date  and  delivery  of  said  deed,  there  had  been  no 
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foreclosure  of  said  mortgages  made  by  orator  and 
Swayne,  either  under  power  of  sale  or  by  any  court, 
and  that  the  deed  to  said  Bailey  is  the  deed  of  a  mort- 
gagee in  possession  under  foreclosure;  that  Bailey  pur- 
chased the  land  and  accepted  the  deed  of  the  mortgagee 
with  notice  of  the  mortgages  and  the  rights  and  claim 
of  orator  upon  said  land,  and  that,  for  the  years  1901  to 
1905  inclusive,  orator  and  Swayne  had  paid  Hailey  the 
sum  of  l|300  for  rental  on  his  demand,  but  that  at  each 
payment  orator  and  Swayne  notified  Hailey  that  the 
lands  belonged  to  them,  and  that  the  payments  which 
he  claimed  as  rent  must  be  api)lied  to  the  mortgage  debt 
secured  by  the  mortgages  given  by  them  to  Sadler;  that 
during  the  years  1901  to  1906,  inclusive,  Bailey,  with 
the  consent  of  orator  and  Swayne,  cultivated  about  30 
aci-es  of  land ;  and  that  during  those  years  the  fair  ren- 
tal value  of  the  land  cultivated  was  |4  per  acre.  It  is 
further  averred  that  during  those  years  Bailey  removed 
and  sold  from  said  land  large  quantities  of  cedar  tim- 
ber, for  which  he  and  Swayne  were  to  be  allowed  a 
credit  of  a  fair  value,  and  that  the  fair  valuation  for  the 
timber  so  cut  and  removed  iuid  for  which  he  and  Swayne 
should  be  allowed  a  credit  was  $1,000;  that  during  the 
year  1901  said  C.  B.  Bailey  applie<l  for  and  obtaineii 
from  the  I^ritish  &  American  Mortgage  Company  a 
loan  of  $2,000,  secured  by  mortgage  upon  lands  herein 
described,  together  with  other  lands,  and  that  at  that 
time  the  two  mortgages  from  orator  and  Swayne  to 
Sadler  were  upon  record  and  unsatisfied,  and  the  con- 
veyance from  Sadler  to  Bailey  without  foreclosure.  On 
the  8th  of  November,  1904,  and  on  the  26th  of  April, 
1906,  r.  B.  Bailey  did,  for  a  valuable  consideration, 
make,  execute,  and  deliver  to  Annie  D.  Bailey,  his  wife, 
two  deeds  conveying  the  lands  herein  described  which 
are  attached  as  exhibits,  and   it  is  averred  that  said 
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Annie  D.  took  said  deeds  with  the  full  knowledge  of  all 
the  rights  of  orator,  and  that  C.  B.  Bailey  continued  in 
the  full  management  and  control,  and,  as  a  part  of  the 
consideration  of  the  deed  from  Bailey  to  his  wife,  she 
assumed  the  payment  of  the  debt  to  the  mortgage  ccmi- 
pany,  and,  since  that  time,  has  secured  W.  E.  Bailey  to 
pay  ofiF  and  discharge  the  debt  due  the  British  &  Amer- 
ican Mortgage  Company,  and  that  the  said  W.  E.,  when 
he  paid  the  mortgage  debt,  had  full  knowledge  of  the 
rights  of  orator,  and  the  mortgages  yet  unsatisfied  of 
record.  It  is  then  alleged  that  the  mortgage  debt  has 
been  fully  paid  by  orator,  and  that  they  are  entitled  to 
have  all  mortgages  canceled  as  a  cloud  on  title,  and  that 
he  submits  himself  to  the  jurisdiction  of  the  court,  and, 
if  it  be  found  that  he  is  still  indebted  under  said  mort- 
gage, he  offers  to  pay  any  such  amount  as  may  l)e  as- 
certained to  be  due.  He  asked  for  a  deci-ee :  First,  that 
J.  M.  Sadler  was,  at  the  date  of  his  deed  to  Bailey,  a 
mortgagee  in  possession  before  foreclosure;  second,  that 
a  decree  be  entered  ascertaining  that  the  said  Baileys 
were  but  mortgagees  in  possession  before  foreclosure; 
third,  that  the  British  &  American  Mortgage  Company 
and  W.  E.  Bailey  be  decreed  to  have  taken  with  notice 
of  the  infirmities  and  weakness  of  the  title  of  the 
Baileys,  and  are  in  no  sense  purchasers  for  value  with- 
out notice,  an  accounting  is  then  prayed  for,  and  the 
cancellation  of  the  deeds  and  mortgages  herein  referre<l 
to.  The  demurrers  raise  the  question  of  no  equity  in 
the  bill;  repugnancy  in  averments;  nonjoinder  of  par- 
ties, for  that  Sadler  and  Swayne  are  necessan'  parties 
to  the  bill;  laches,  staleness  of  demand,  and  the  statute 
of  limitations.  The  other  respondents  demurred  on 
the  same  grounds. 

J.  M.  Miller^  for  appellant.    Sadler  was  a  necessary 
party,  and  there  was  a  misjoinder  in  not  making  John 
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Swayne  a  party.— 160  Ala.  480;  147  Ala.  449;  8  Words 
&  Phrases  6908.  The  bill  was  repugnant.— 3  Mayf.  284. 
Complainants  were  guilty  of  laches,  the  demand  was 
stale,  and  the  right  barred  by  the  statute  of  limitations. 
— Kidd  V.  Borum,  61  South.  100 ;  Salmon  v.  Winn,  153 
Ala.  338;  Rives  v.  Morris,  108  Ala.  527;  Fowler  v.  Ala. 
I.  d  S.  Co.,  164  Ala.  414 ;  Goree  v.  Clements,  94  Ala.  337. 
No  proper  case  was  made  for  an  accounting. — 59  South. 
663;  Seals  v.  Robinson,  75  Ala.  369;  94  Ala.  130;  102 
Ala.  184;  29  Ala.  337;  58  Ala.  618;  115  Ala.  543. 

Reese  &  Reese^  and  I.  I.  Cantebuey,  for  appellee.  No 
brief  reached  the  Reporter. 

SAYRE,  J. — This  is  a  different  bill,  though  the  case 
presented  is  much  the  same  as  that  considered  in  Sadler 
V.  Jefferson,  143  Ala.  669,  39  South.  380,  wherein  the 
effort  on  the  part  of  complainants  was  to  assert  the 
rights  alleged  in  the  present  bill.  We  may  assume  that 
the  bill  in  that  case  has  been  abandoned,  and  that  now 
complainant  seeks  to  renew  the  controversy  on  terms  of 
better  advantage.  We  will  not  go  over  again  the  ground 
covered  by  the  opinion  in  that  case.  There  are  some  dif- 
ference which  may  be  roughly  stated  as  follows:  This 
bill  is  filed  by  Jefferson  in  his  sole  name  and  for  his 
sole  benefit,  his  tenant  in  common,  Swayne,  having 
dropped  out  of  the  case.  The  averment  now  is  that  C. 
B.  Bailey  has  conveyed  his  interest  in  the  land  to  his 
wife,  Annie  D.  Bailey,  she  assuming  her  husband's  debt 
to  the  British  &  American  Mortgage  Company,  and  she, 
along  with  her  husband,  is  now  made  a  party  defend- 
ant. It  is  further  averred  that  W.  E.  Bailey,  at  the  re- 
quest of  Annie  D.,  has  paid  to  the  mortgage  company 
the  debt  secured  by  its  mortgage ;  and  the  bill  here,  omit- 
ting the  mortgage  company  as  a  party  defendant,  seems 
to  make  W.  E.  Bailey,  as  assignee  of  the  mortgagee  i*oni- 
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pany,  a  party  defendant,  averring  that  he  took  with  no- 
tice of  complainant's  asserted  rights  in  the  premises. 
The  bill  seeks  to  have  the  mortgages  to  Sadler  and  to 
the  mortgage  company  canceled,  the  former  as  having 
been  fully  paid,  the  latter  as  constituting  no  lien  upon 
complainant's  property,  because  not  made  by  him,  or, 
in  the  event  it  should  appear  that  Saddler's  mortgage 
has  not  been  paid  in  full,  then  that  as  to  that  mortgage 
complainant  be  admitted  to  redeem.  The  contents  of  the 
bill  will  more  fully  appear  in  the  report  of  the  case. 

Swayne  is  not  a  necessary  party  to  his  cotenant's  bill 
to  redeem'. — McQueen  v.  Whetstone,  127  Ala.  417,  30 
South.  548. 

Nor  is  Sadler  a  necessary  party,  he  having  parted 
with  his  interest. — Raisin  Fertilizer  Co.  v.  Bell,  107 
Ala,  261,  18  South.  168. 

There  has  been  no  foreclosure  of  complainant's  mort- 
gage to  Sadler.  The  bill  avers  that  down  to  and  in- 
cluding the  year  1905 — that  is,  within  eight  years  of  the 
filing  of  the  present  bill — complainant  has  made  an- 
nual payments  under  an  agreement  with  Sadler,  sub- 
sequently acquiesced  in  and  acted  upon  by  his  succes- 
sors in  interest,  which  agreement,  in  legal  effect, 
amounted  to  a  mere  "method  of  adjustment  by  which 
the  mortgage  debt  was  to  be  paid." — Sadler  v,  Jeffer- 
son, supra.  Meantime,  unless,  indeed,  the  mortgage 
debt  has  been  satisfied  by  these  payments  and  other 
credits  to  which  complainant  avers  he  is  justly  entitled, 
nothing  has  occurred  to  affect  the  reciprocal  equitable 
rights  of  the  parties,  the  right  of  defendants  to  foreclose, 
the  right  of  complainant  to  redeem. 

During  a  part  of  the  time,  it  is  true,  defendants  have 
been  in  possession  of  a  part  of  the  land.  But  the  bill 
seems  to  mean  that  complainant  is  now  in  possession 
of  the  entire  tract,  and,  however  that  mav  be,  the  avev- 
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inent  is  clear  that  defendants'  partial  possession  was 
with  the  consent  of  complainant,  and  in  any  event,  if 
there  was  the  agreement  in  respect  to  the  method  of 
adjustment  by  which  the  mortgage  debt  was  to  be  paid, 
as  alleged,  the  payments  made  in  pursuance  thereof  and 
their  acceptance  constituted  perimlical  assertions  by 
complainant  and  recognitions  by  defendants  of  the  right 
of  redemption,  and  we  are  unable  to  see  that  the  in- 
quiries as  to  laches,  staleness  of  demand,  and  statute  of 
limitations,  raised  by  the  demurrer  and  defendants' 
brief,  present  any  obstacle  to  the  redemption. sought  by 
the  hill— WaUlrop  v,  Friedman,  90  Ala.  157,  7  South. 
510,  24  Am.  St.  Rep.  775. 

We  do  not  find  that  other  suggestions  contained  in 
appellants'  demurrer  have  merit  or  require  special  treat- 
ment, and  the  chancellor's  decree  overruling  the  demur- 
rer will  be  affirmed. 

Affirmed. 

Anderson.  C.  J.,  and  McClbllan  and  Somerville, 
JJ.,  concur. 


Cahaba  Coal  Co.,  et  al.  v.  Veitch. 

Bill  to  Enforce  Constructive  Trust. 

(Dei'ided  April  9.  1014.     65  South.  75.) 

1.  Trmts:  C(m.structii^c  Trusts;  ErUlencc. — The  evidence  examined 
nnd  held  not  to  show  that  the  property  was  purchased  l»y  the  re- 
8i)ondents  under  the  complainant.**  alleped  oi)tion,  or  other  elements 
of  a  constructive  trust,  and  hence,  complainant  was  not  entitled  to 
enforce  a  constructive  trust  on  a  fourth  Interest  therein. 

2.  Vendor  and  Purchaser;  Option;  Consideration. — Where  no  con- 
sideration was  jjlven  for  an  option  to  purchase,  such  option  created 
no  rijjhts  in  the  person  to  whom  it  was  given. 

8.  Same;  Contract. — The  inquiry  by  an  intending  purchaser  whether 
the  owner  will  take  a  sum  certain  for  the  proi)erty,  is  neither  an 
implied  agreement  to  pay  such  sum,  nor  an  admission  that  the  prop- 
erty is  of  that  value 
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Appbai.  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  B.  Benxers. 

Bill  by  George  Veitch,  Jr.,  against  the  Cahaba  Coal 
Company  and  others,  to  enforce  a  constructive  trust. 
From  a  decree  for  complainant,  respondents  appeal.  Re- 
versed and  rendered. 

The  property  is  certain  coal  property  in  the  state  of 
Kentucky,  valued  at  |50,000.  The  theory  of  the  bill  is 
that  the  property  was  purchased  pursuant  to  a  common 
undei-standing  between  complainant  and  the  respond- 
ent named  in  the  bill ;  that  the  title  was  acquired  by  one 
of  respondents,  the  Cahaba  Coal  Company,  under  an 
option  held  by  complainant,  and  with  his  consent  upon 
the  condition  that  he  was  to  own  a  one-fourth  joint  in- 
terest as  pay  for  his  time  and  ex[)enses  in  investigating 
the  property;  that  the  officers  of  the  company,  with 
whom  he  had  conducted  his  vari(ms  negotiations,  viz., 
Bowers,  Miller,  and  Middletou,  agreed  to  buy  out  his 
interest  in  caiie  the  company  and  not  the  officers  should 
purchase;  and  that  all  of  them  had  denied  to  them  any 
interest  or  share  in  the  property  or  enterprise  after  ac- 
quiring the  title  by  his  consent.  The  only  witnesses  ex- 
amined were  the  complainant  and  the  three  individuals 
al)Ove  named  and  one  jackman,  the  agent  of  the  owner 
for  the  sale  of  the  property  in  question.  The  option 
papers  are  as  follows :  "Henderson,  Ky.,  June  18,  1910. 
George  Veitch,  Birmingham,  Ala.  Dear  Sir:  I  hereby 
give  you  the  option  of  purchasing  the  property  of  the 
Corydon  Coal  Company,  consisting  of  mine  and  proxi- 
mately 1,400  acres  of  coal  located  at  Corydon,  Ky.,  be- 
tween this  date  and  July  15,  1910,  at  and  for  the  sum  of 
150,000,  15,000  of  which  to  be  paid  in  cash  when  titles 
are  proved,  transfers  made,  and  $5,000  per  annum  un- 
til remainder  is  paid,  but  hereby  reserve  the  right  to  sell 
said  property  after  giving  you  four  days'  notice  of  in- 
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tention  so  to  do.    Deferred  payments  to  bear  6  per  cent, 
per  annum  interest.     [Signed]  L.  S.  Jackman." 

PlaintiflPs  testimony  is  substantially  as  follows :  Com- 
plainant had  some  information  about  the  plant  and 
property  of  the  Corydon  Coal  Company  of  Kentucky, 
and  talked  with  defendant  Miller  and  Bowers  as  to  its 
purchase.  They  told  him  to  go  and  inspect  the  prop- 
erty, and  report  to  them,  and,  if  it  was  good  as  antic- 
ipated, they  would  furnish  the  money  to  buy  it,  and 
would  give  complainant  a  one-third  interest  in  it  for 
his  trouble  and  expense  in  looking  it  up.  He  went  to 
Kentucky  about  June  1,  1910,  inspected  the  property, 
ascertained  the  terms  upon  which  it  could  be  bought, 
and  brought  back  samples  of  the  coal.  He  reported  the 
matters,  and,  after  some  discussion,  it  w^as  agreed  that 
Miller  and  Bowers  would  furnish  the  money  for  the 
cash  payment,  and  the  working  capital  if  they  decided 
the  property  was  worth  buying,  and  that  complainant 
should  receive  a  one-third  interest  for  time  and  ex- 
penses incurred,  and  should  also  go  and  manage  the 
property  as  superintendent.  They  wanted  to  know 
about  the  mining  laws  and  mineral  rights  deed  in  Ken- 
tucky, and  asked  him  to  go  back  to  Kentucky  and  get 
up  this  information,  and  Miller  would  join  him  there 
for  a  joint  inspection  of  the  property.  Complainant 
went  back  to  Kentucky  about  June  5th,  and  was  notified 
that  Miller  could  not  go,  but  Middleton  would  go  in- 
stead. He  and  Middleton  were  carried  out  to  the  prop- 
erty by  Jackman,  a  real  estate  broker,  and  they  inspect- 
ed it  together.  Complainant  asked  for  an  option  for 
himself,  which  Jackman  gave  him,  and  he  and  Middle- 
ton  returned  to  Birmingham,  and  at  Middleton's  request 
he  left  the  option  with  him  for  the  others  to  see.  A  day 
OP  two  later  he  called  on  Miller  and  Bowers,  who  re- 
quested that  Middleton  be  allowed   to  come  in,  each 
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taking  with  complainant  a  one-fourth  interest,  to  which 
complainant  assented ;  the  future  payments  to  be  made 
out  of  the  property.  They  were  to  let  him  know  in  a 
few  days,  and  they  next  saw  him  on  July  9th,  not  to- 
gether, but  separately.  Miller  then  asked  him  for  his 
proposition,  which  he  repeated  to  Miller  as  above  stated. 
Miller  spoke  of  the  Cahaba  Coal  Company  buying  the 
property,  but  complainant  objected  to  going  into  the 
purchase  other  than  as  individuals.  Complainant  saw 
Miller,  Bowers,  and  Middleton  all  together  a  day  or  two 
afterwards,  and  asked  for  their  final  decision,  and  they 
replied  they  would  not  buy  other  than  through  the  Ca- 
haba Coal  Company.  Complainant  replied  that  he  had 
other  parties  interested,  and  would  let  the  present  mat- 
ter drop,  not  caring  to  go  in  that  way.  They  said  they 
wanted  the  property,  and  complainant  said  that  if  the 
complainant  said  that  if  the  company  bought  it  they 
would  have  to  buy  him  out.  Miller  then  left,  and  Mid- 
dleton said  they  would  buy  complainant  out,  to  which 
he  assented.  Middleton  asked  complainant  if  he  would 
take  $2,500,  arid  complainant  said  he  would,  but  no  of- 
fer was  made.  Middleton  then  dictated  a  letter  as  fol- 
lows (addresses  to  complainant)  :  "This  is  to  advise 
you  that  the  Cahaba  Coal  Company  has  decided  to  take 
over  the  property  of  the  Corydon  Coal  Company  under 
the  terms  of  option  given  to  you  under  date  of  June  18, 
by  L.  S.  Jackman.  [Signed]  Cahaba  Coal  Company,  by 
R.  C.  Middleton,  President."  This  letter  was  signed 
and  left  with  the  stenographer,  from  whom  complain- 
ant got  it  several  days  later  without  having  had  any  fur- 
ther conversation  with  any  of  defendants.  Complain- 
ant then  went  to  Kentucky  to  arrange  for  carrying  out 
the  deal,  and  found  the  company  had  already  closed  the 
deal  on  July  7th,  and  had  taken  possession  on  July  13th. 
The  defendants  Miller,  Bowers,  and  Middleton  each 
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testified  that  they  had  had  several  conversations  with 
complainant  about  this  property,  but  they  denied  they 
had  requested  him  to  go  to  Kentucky,  and  also  denied 
that  they  had  ever  agreed  or  proposed  to  purchase  the 
property  jointly  with  him,  or  to  give  him  any  interest 
whatever  in  it,  or  to  place  him  in  charge  of  the  mine 
when  bought.  They  state  their  only  plan  was  to  buy,  if 
at  all,  for  the  company,  that  Middleton  examined  the 
property  for  the  company,  and  they  informed  complain- 
ant at  all  times  they  would  only  buy  for  the  company, 
and  that  complainant  said  he  could  get  up  ab(mt  $2,000, 
to  get  an  interest  in  the  mine,  and  it  was  suggested  that 
he  take  some  stock  in  the  company  if  the  purchase  was 
made.  Middleton  testified  that  the  paper  called  an  op- 
tion was  given  at  his  request  by  Jackman ;  that  it  was 
handed  to  him,  and  afterwards  placed  in  the  company's 
safe  at  Birmingham.  He  testified  in  reference  to  the  let- 
ter above  set  out  that  "Mr.  Veitch  came  into  the  office, 
and  I  told  him  that  we  were  going  to  buy  the  property, 
and  he  asked  me  for  some  kind  of  a  letter,  as  he  want- 
ed to  see  Mr.  Jackman  and  collect  some  commission." 
He  also  testified  that  at  that  time  complainant  said  that 
he  would  like  to  have  a  one-fourth  interest  in  the  prop- 
erty, and  he  told  complainant  he  had  no  objection  to  his 
coming  in,  but  he  c<mld  do  so  only  by  purchasing  stock 
in  the  company.  He  asked  complainant  how  much 
numey  he  could  get  up,  and,  on  his  replying  about  $2,- 
000,  Middleton  said,  "I  don't  see  how  you  could  buy  a 
fourth  interest  in  |40,000  of  property  for  $2,000." 

On  crovss-examination  complainant  stated  that  when 
he  went  to  Kentucky,  after  getting  the  letter  announc- 
ing that  the  Cahaba  ("ompany  would  buy,  he  tried  to 
stop  the  trade;  that  he  wanted  to  know  that  he  would 
be  taken  care  of  before  it  went  any  further.  He  stated 
further :    "I  did  not  talk  to  Mr.  Jackman  about  not  get- 
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ting  anything  out  the  case,  but  Mr.  Jackman  said  that, 
if  the  Cahaba  Company  did  not  take  care  of  me  on  the 
trade,  he  would  help  me  on  my  expenses  himself."  On 
this  point  Jackman  testified  that  complainant  suggest- 
ed to  him  at  the  time  that,  as  he  was  not  to  get  any- 
thing out  of  the  trade  from  the  Alabama  pai*ties,  he 
ought  to  get  something  from  Jackman  or  his  associates, 
and  that  Jackman  agreed  to  make  him  an  allowance  of 
|300  or  f  400  to  cover  his  time  and  expenses. 

On  final  hearing  the  decree  dismissed  the  bill  as  to 
the  individual  defendants,  but  held  the  coal  company 
liable  to  complainant  as  trustee  of  the  constructive 
trust  in  the  sum  of  f2,500,  with  interest  from  July  11, 
1910. 

Campbell  &  Johnston^  for  appellant.  Where  no 
money  is  advanced  by  the  beneficial  claimant,  and  there 
is  nothing  more  in  the  alleged  transaction  than  is  im- 
plied from  the  breach  of  a  parol  agreement,  equity  will 
not  declare  the  real  purchaser  a  trustee. — Manning  v. 
Pippin,  95  Ala.  537;  117  Pa.  192;  159  111.  120.  The  evi- 
dence does  not  make  a  case  of  constructive  trust,  and 
the  chancellor's  decree  should  be  reversed  and  one  here 
rendered  for  respondents. 

Henry  Upson  Sims^  for  appellee.  The  use  of  the  op- 
tion without  consent,  and  the  subsequent  acquisition  of 
title  with  knowledge  that  complainant  insisted  upon  a 
fourth  interest  in  the  lands,  was  sufficient  considera- 
tion as  under  said  circumstances  the  law  requires  but 
little  consideration. — San  ford  r.  Hammer,  115  Ala.  106; 
Butts  17.  Cooper,  152  Ala.  375.  But  other  considera- 
tions sufficiently  appeared. — Kent  v.  Dean,  128  Ala. 
600,  and  authorities  there  cited.— 22  Pac.  849 ;  24  N.  W. 
857 ;  8  Wall.  202.    The  title  was  acquired  by  fraud,  and 
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the  trust  became  ex  malaficio,  and  enforceable  as  such. 
— Spies  V.  Price,  91  Ala.  168;  Mosely  v,  Mosely^  86  Ala. 
28 ;  Perry  on  Trusts,  §  232.  Where  a  trustee  had  been 
guilty  of  a  devastavit  in  selling  the  trust  res,  he  can  be 
held  to  an  accounting  in  form  of  a  money  decree,  and 
must  account  for  the  highest  value  of  the  res. — Irhy  v. 
Kitchen,  42  Ala.  438;  Rose  v,  Gibson,  71  Ala.  35; 
Thompson  v.  Thompson,  107  Ala.  163 ;  8  Wall.  202 ;  Har- 
rison V.  Mock,  10  Ala.  185 ;  17  Ves.  144 ;  5  Bevan.  486 ; 
5  Russell  42. 

80MERVILLE,  J.— On  the  evidence  adduced  we  are 
impelled  to  the  conclusion  that  the  complainant  has  fail- 
ed to  satisfactorily  establish  the  material  and  vital  con- 
tentions upon  which  alone  his  alleged  equity  could  be 
grounded.  The  weight  of  the  testimony  is  against  his 
claims,  to  say  nothing  of  their  inherent  inprobability  in 
certain  particulars  as  indicated  by  the  evidence. 

It  is  supposed  by  complainant  that,  regardless  of  the 
want  of  any  agreement  made  or  obligation  assumed  by 
respondents,  with  respect  to  the  purchase  of  the  prop- 
erty, they  are  nevertheless  bound  to  account  to  him  for 
an  interest  of  definite  value,  because  (1)  he  told  them 
they  would  have  to  buy  him  out  if  they  bought  for  the 
company;  (2)  Middleton,  president  of  the  company,  in- 
quired of  him  if  he  would  take  |2,500  for  his  interest  in 
the  matter  (this  several  days  after  the  company  had 
purchased),  and  he  had  said  he  would;  and  (3)  the 
company  bought  under  complainant's  exclusive  and 
valuable  option  right,  and  is  therefore  bound  by  an  im- 
plied obligation  to  pay  the  definite  amount  stated,  for 
an  interest  impliedly  recognized  by  the  alleged  inquiry. 
We  have  given  this  theory  of  complainant's  case  due 
consideration  and  think  it  is  wholly  lacking  in  merit. 

The  paper  called  an  "option"  was  a  mere  nudum  pac- 
tum, and  not  only  conferred  no  exclusive  right  of  pur- 
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chase  upon  complainaiit,  but  created  no  right  at  all  in 
favor  of  any  one.  Without  consideration  of  any  sort,  it 
was  without  legal  value  or  effect.  It  did  not  enable 
complainant  to  buy,  and  was  no  obstacle  to  respond- 
ents' independent  purchase  if  they  chose  to  acquire  the 
property.  Its  physical  custody  by  respondents,  how- 
ever obtained,  was  of  no  advantage  to  them,  and  of  no 
detriment  to  complainant.  Respondents  could  not  pur- 
chase under  it  without  complainant's  written  transfer 
of  his  rights  thereunder,  had  it  been  a  valuable  and  bind- 
ing contract.  It  is  evident  that,  though  respondents 
may  have  bought  the  property  under  the  terms  stated  in 
the  memorandum  offer  to  complainant,  they  in  fact 
bought,  and  the  owners  sold,  in  entire  disregard  of  it. 
Certainly  it  is  an  idle  misnomer  to  say  that  they  used 
complainant's  option  because  they  had  the  physical  cus- 
tody of  a  mere  memorandum  of  the  terms  upon  which 
the  property  could  be  bought,  although  it  was  nominal- 
ly addressed  to  complainant. 

The  fundamental  fallacy  of  complainant's  theory  lies 
in  the  unfounded  assumption  that  he  was  offering  some- 
thing of  value  owned  by  himself,  coupled  with  a  condi- 
tion ;  and  that,  in  accepting  his  offer,  respondents  were 
bound  by  the  condition  previously  named  to  them.  But, 
as  we  have  seen,  he  had  nothing  to  offer ;  and,  when  re- 
spondents bought,  they  were  not  accepting  his  offer,  but 
only  the  offer  of  the  owners  of  the  property.  His  con- 
sent to  the  purchase  and  sale  was  futile  and  unneces- 
sary, and  his  opposition  would  have  been  equally  so. 

It  might  be  observed  further,  though  not  necessary 
to  our  conclusion,  that  even  an  actually  intending  pur- 
chaser's inquiry  whether  the  vendor  would  take  a  cer- 
tain sum  for  his  interest  is  neither  an  implied  agreement 
to  pay  such  a  sum  nor  an  admission  that  the  subject- 
matter  of  the  proposed  sale  is  of  such  a  value.    Hence 
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it  follows  that  the  decree  for  |2,500  against  respondents, 
as  the  agreed  value  of  the  supposed  trust  estate,  was 
without  support  in  the  evidence.  And  there  was  no  evi- 
dence upon  which  even  an  actual  interest  in  this  prop- 
erty and  enterprise  could  have  been  deemed  of  value  to 
its  owner,  if,  indeed,  it  would  not  have  been  a  serious 
financial  calamity  to  him. 

We  repeat  the  complainant's  case,  however  meritori- 
ous it  might  be  in  the  abstract,  cannot  survive  the  unit- 
ed denials  of  the  three  respondents  with  respect  to  its 
essential  features ;  and,  out  of  the  sterile  soil  of  actually 
proven  conditions,  a  constructive  trust,  one  of  the  flow- 
ers of  equity  jurisprudence,  cannot  be  made  to  grow. 

The  decree  of  the  chancery  court  was  erroneous,  and 
must  be  reversed.  Let  a  decree  be  here  rendered  deny- 
ing relief  to  the  complainant,  and  dismissing  his  bill  of 
complaint. 

Reversed  and  rendered. 

Anderson^  C.  J.,  and  McClbllan  and  Sayrb,  J  J.,  con- 
cur. 


Dothan  Nat.  Bank  v.  Enterprise  Lumber  Co. 

Bill  for  Interpleader. 
(Decided  B'ebruary   5,   1914.    (U   South.   613.) 

hitvrpUadcr;  Intermeddling  ft//  Debtor;  Right  to  Relief. — ^Where 
funds  are  sul)scril>ed  by  various  persons,  incUidlng  the  officers  of  the 
bank,  and  are  deposited  in  the  banls  to  be  paid  to  a  corporation  on 
the  continj^ency  of  a  completion  of  a  contract,  and  a  cH)ntroversy 
arises  amonp  the  subscriliers  to  the  fund,  including  such  bank  offi- 
cers as  individuals,  ipiestioninK  the  completion  of  the  contract  in 
such  a  sense  as  to  entitle  the  corporation  to  the  funds,  such  action 
by  such  bank  officials  as  individual  subscribers,  cannot  be  held  to  be 
siicli  an  intermetldlinp  by  the  bank  as  would  preclude  It  from  main- 
taining interpleader  to  determine  the  rights  of  the  claimant  to  the 
fund. 
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Appeal  from  Houston  Chancery  Court. 

Heard  before  Hon.  L.  D.  Garonbb. 

Bill  by  the  Dothan  National  Bank  for  interpleader 
between  the  Enterprise  Lumber  Company  and  others, 
to  determine  to  whom  certain  funds  deposited  therein 
belong.  From  a  decree  denying  the  right  of  interplead- 
er complainant  appeals.     Reversed  and  remanded. 

Albert  E.  Pace,  for  appellant.  The  bill  of  inter- 
pleader was  proper  in  order  to  determine  the  respective 
claimant's  right  to  the  funds. — Wheeler  v.  Armstrong, 
164  Ala.  452 ;  Kijle  v.  Mary  Lee  Co.,  112  Ala.  606 ;  Con- 
ley  V.  Ala.  G,  L.  L  Co.,  67  Ala.  470;  Cross  v.  Memphis, 
etc.,  96  Ala.  447;  5  Pom.  38;  3  Pom.  1322-6;  11  Enc.  P. 
&  P.  444.  The  action  of  the  bank  officials  as  individuals 
did  not  constitute  such  an  intermeddling  as  would  deny 
the  right  of  the  bank  to  interplead. — Authorities  supra. 
Enterprise  Lumber  Company  is  estopped  from  disput- 
ing the  equity  of  the  bill. — Wheeler  v.  Armstrong,  su- 
pra. 

A.  B.  Foster  and  Phares  Coleman,  for  appellee. 
Where  an  affirmative  fact  necessary  to  relief  is  alleged 
it  must  be  proven  as  alleged. — Lehman  v.  McQueen,  65 
Ala-  570 ;  16  Cyc.  371,  and  authorities  cited.  The  essen- 
tial elements  of  a  bill  of  interpleader  are  four  as  point- 
ed out  in  4  Pom.  Eq.  §  1322,  et  seq.,  and  as  followed  by 
the  courts  of  Alabama,  beginning  with  Gibson  v. 
Goldthtcaite,  7  Ala.  281,  up  to  and  including  Wheeler 
V.  Armstrong,  164  Ala.  494.  There  were  a  great  many 
claimants  for  different  amounts  of  the  fund,  and  hence, 
the  claims  could  not  be  identical.  This  would  deny  in- 
terpleader.— 4  Waites'  Actions  and  Defenses  153;  11 
Enc.  P.  &  P.  453;  56  Cal.  43;  11  Sims.  139.  Where  a 
party  is  fully  informed  of  the  grounds  of  the  claims  of 
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the  different  parties  as  well  as  the  nature  and  extent  of 
his  liability  to  each,  he  is  in  no  position  to  interplead. 
—18  Abb.  Par.  217;  8  Page  339;  42  N.  H.  78.  Where 
either  of  the  respondents  are  wrong-doers  or  where  the 
parties  seeking  to  interplead  is  a  wrong-doer,  relief  will 
always  be  denied. — Conley  v.  Ala.  G.  L.  /.  Co.,  67  Ala. 
272;  1  Ind-  165;  17  N.  J.  E.  117;  50  N.  Y.  Snpp.  128; 
40  Ga.  269. 

DB  GRAFFENRIED,  J.— Most  of  the  questions  in- 
volved in  this  appeal  were  disposed  of  by  this  court  in 
the  case  of  Enterprise  Lumber  Co.,  et  al.  v.  First  Nor 
tional  Bank  of  Dothan,  l&l  Ala.  388,  61  South.  930.  The 
general  facts  in  the  instant  case  and  those  in  the  above- 
cited  case  are  identical,  and  this  opinion,  to  be  under- 
stood, must  be  read  in  connection  with  the  opinion 
which  was  handed  down  by  this  court  in  the  case  above 
cited. 

In  the  instant  case  the  learned  chancellor  refused  to 
grant  the  relief  prayed  for  by  the  Dothan  National 
Bank,  because,  in  his  opinion,  the  said  bank  did  not  oc- 
cupy that  position  of  neutrality  which  the  stakeholder 
of  a  fund  must  occupy,  between  its  claimants,  to  justify 
a  bill  of  interpleader  by  such  stakeholder. 

The  facts,  speaking  generally,  are  that  a  large  num- 
ber of  the  citizens  of  Dothan  and  its  vicinity  were  sub- 
scribers to  a  fund  which  was  to  be  paid  to  the  Enter- 
prise Lumber  Company  by  the  Dothan  National  Bank 
upon  the  happening  of  certain  contingencies.  The  fund 
was  to  be  kept  on  deposit  in  the  Dothan  National  Bank 
until  the  happening  of  these  contingencies,  and  then  the 
fund  was  to  be  paid  by  the  Dothan  National  Bank  to 
the  Enterprise  Lumber  Company.  These  matters  were 
all  shown  by  writings,  and  these  writings  showed  the 
name  of  each  subscriber  and  the  amount  of  his  sub- 
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scription  to  the  fund.  The  inducement  to  the  subscrip- 
tions was  a  public  improvement — the  building  of  a  saw- 
mill at  Dothan^  and  the  completion  of  a  railroad  from 
Dothan  "to  some  deep  water  harbor  on  the  Gulf  of  Mex- 
ico"— which,  it  was  presumed,  would  prove  of  material 
benefit  to  the  citizens  of  Dothan  and  its  vicinity.  Among 
the  subscribers  to  this  fund  was  Mr.  Paircloth,  the  pres- 
ident of  the  Dothan  National  Bank,  Mr.  Crawford,  the 
cashier  of  said  bank,  and  the  attorney  of  the  bank.  In 
making  these  subscriptions,  these  parties  were  acting, 
not  for  the  bank  or  as  officers  of  the  bank,  but  for  them- 
selves as  individuals. 

Finally  the  time  arrived  when  the  Enterprise  Lum- 
ber Company  claimed  that  it  was,  under  the  terms  of 
the  written  agreement  under  which  the  fund  was  sub- 
scribed, entitled  to  the  fund.  Some  of  the  subscribers 
to  the  fund — among  them  said  Faircloth,  Crawford,  and 
said  attorney — claimed  that  the  lumber  company  had 
not  complied  with  said  contract,  and  notified  the 
Dothan  National  Bank  not  to  pay  over  to  said  lumber 
company  the  amounts  subscribed  by  them.  The  matter 
seems  to  have  become  a  subject  of  discussion  on  the 
streets  of  Dothan,  and  we  take  it  that  the  evidence  dis- 
closes that  Faircloth,  Crawford,  and  the  said  attorney 
stated  to  several  subscribers  to  the  fund  that,  in  their 
opinion,  the  lumber  company  had  not  complied  with  its 
contract;  that  they  intended  to  notify  the  bank  not  to 
pay  over  the  money  subscribed  by  them ;  and  it  may  be 
that  each  of  these  parties  went  so  far  as  to  request  some 
of  the.  subscribers  to  join  them  in  their  efforts  to  defeat 
the  claim  of  the  lumber  company  to  said  subscriptions. 
There  is,  however,  no  evidence  tending  to  show  that  the 
Dothan  National  Bank — the  corporation  with  which 
these  parties  were  connected  as  officers — authorized 
them,  in  what  they  said  and  did,  to  act  for  or  on  behalf 
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af  the  bank.  We  do  not  think  that,  as  the  evideneei 
shows  beyond  doubt  that  these  gentlemen — oflScers  of 
the  bank  as  already  stated — were  subscribers  to  this 
fund,  what  they  did  in  and  about  those  subscriptions 
can  be  visited  upon  the  bank  as  an  act  of  the  bank. 
When  they  made  their  subscriptions,  they  made  them  as 
private  individuals,  and  not  for  the  bank,  and  we  think 
that  it  is  equally  clear  that,  when  they  stated  to  other 
subscribers  that,  in  their  opinion,  the  lumber  company 
had  not  complied  with  its  contract  and  was  therefore 
not  entitled  to  collect  from  the  subscribers  the  amount 
of  their  subscriptions,  they  were  acting  just  as  other 
subscribers  were  acting,  viz.,  as  private  individuals. 
Certainly  there  is  no  evidence  that  these  gentlemen  were 
authorized  by  the  bank  to  make  the  above  statements, 
and,  as  they  were  subscribers  to  the  fund,  we  do  not 
think  that  their  acts  can  be  visited  upon  the  bank  as 
being  among  their  implied  powers. — Montgomery  Bank 
d  Trust  Co,  V,  Walker,  181  Ala.  368,  61  South.  951 ;  First 
National  Bank  of  Birmingham  i\  First  National  Bank 
of  Newport,  116  Ala.  521,  22  South.  976;  Wynn  r.  TaJ- 
lapoosa  Bank,  168  Ala.  469,  53  South.  228. 

It  must  be  remembered  that,  when  subscriptions  like 
those  under  consideration  are  made,  each  subscriber  ex- 
pects to  derive  a  benefit  therefrom  through  the  improve- 
ment of  the  community  in  w^hich  he  lives,  and  that  there- 
fore each  subscriber  has  a  personal  interest  in  the  com- 
pletion of  the  work  which  called  forth  his  subscription. 
If,  therefore,  the  lumber  company  had  not,  when  it  de- 
manded the  money  subscribed,  entitled  itself  to  the  pay- 
ment of  that  money,  then  each  subscriber  to  the  fund, 
in  order  that  the  lumber  company  might  be  forced  to 
comply  with  its  contract,  was,  to  a  certain  extent,  inter- 
ested in  the  questicm  as  to  whether  any  subscriber 
should  pay  the  money  subscribed  by  him  before  the 
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contract  was  complied  with  by  the  lumber  company; 
and  for  that  reason  if,  in  truth,  the  lumber  company, 
had  not  complied  with  its  contract  when  it  demanded 
the  money  of  the  bank,  no  bona  fide  subscriber,  acting 
under  the  bona  fide  belief  that  the  contract  had  not  been 
complied  with,  can  truthfully  be  said  to  have  been  an 
intermeddler,  if  he  requested  other  subscribers  not  to 
pay  their  subscriptions,  upon  the  ground  that  the  con- 
tract had  not  been  complied  with.  Each  subscriber,  in 
all  such  cases,  acts  upon  the  assumption  that  no  sub- 
scriptions will  be  paid  until  the  contemplated  improve- 
ment is  completed  in  accordance  with  the  terms  of  the 
subscription.  It  would  seem  therefore  that  upon  the 
best  of  reasons  the  acts  of  the  officers  of  the  said  bank 
should  not  be  visited  upon  the  bank  as  acts  of  the  bank. 

It  may  be  that  the  lumber  ('ompany  is,  under  the 
terms  of  its  contract,  entitled  to  every  dollar  which  is 
held  on  deposit  by  the  Dothan  National  Hank  under  the 
subscription  agreement,  but,  for  the  reascms  above  set 
forth,  as  well  as  for  the  reasons  set  forth  in  Enterprise 
Lumber  Co.  v.  First  National  Bank  of  Dothan,  supra, 
we  are  of  the  opinion  that  the  appellant  is  entitled,  un- 
der the  evidence  in  this  case,  to  maintain  its  bill  of  in- 
terpleader, and  to  have  the  rights  of  the  various  claim- 
ants to  said  fund  settled  by  the  chancery  court. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Mayfield  and  Sayre,  JJ.,  con- 
cur. 
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Woodlawn  Realty  &  Development  Co.  v. 
Hawkins,  et  al. 

Bill  to  Reform  Deed. 

(Decided  April  22,  1914.    65  South.  183.) 

1.  Reformation  of  Instrument;  Pleading;  Bight  to. — The  effect  of 
the  provisions  of  Acts  1911,  p.  199,  is  to  change  the  original  rule  re- 
quiring the  mistake  to  occur  In  the  entire  series  of  conveyances  in 
order  to  entitle  the  last  grantee  to  have  his  deed  corrected ;  hence,  a 
bill  alleging  that  the  deed  to  complainant's  grantor  misdescribed  the 
land,  and  that  it  was  his  purpose  and  that  of  each  subsequent  grantor 
to  convey  the  land  intended  to  be  conveyed  in  the  original  deed  con- 
taining the  erroneous  description,  is  sufficient. 

2.  Same;  Laches. — Laches  is  not  imputable  against  the  right  of 
the  parties  to  have  a  deed  reformed,  when  in  possession  of  the  land 
under  a  deed  which  fails  to  properly  describe  the  premises,  until  an 
opposing  claim  is  set  up. 

3.  Same;  Bill;  Sufficiency. — ^Where  it  is  allied  that  complainant 
did  not  discover  the  misdescription  until  the  assertion  of  the  re- 
spondent's claim,  and  that  complainant  had  exercised  general  acts 
of  ow^nership  over  the  property,  including  the  payment  of  taxes 
thereon,  a  bill  for  reformation  of  a  deed  which  misdescribed  the 
property,  the  deed  having  been  made  nearly  thirty  years  before,  is  not 
subject  to  demurrer  for  laches,  it  appearing  that  the  delay  in  the 
filing  of  the  bill  did  not  cause  a  change  in  defendant's  position. 

4.  Equity;  Procedure;  Laches. — No  arbitrary  rule  exists  for  de- 
termining when  a  demand  becomes  stale,  and  mere  delay  does  not 
coTLstitiite  laches  in  the  absence  of  a  substantial  change  of  condition 
or  prejudice  to  third  party. 

5.  Same;  Demurrer. — A  demurrer  will  He  for  laches  as  well  as  for 
statutory  limitations. 

6.  Same. — In  applying  the  doctrine  of  laches  equity  courts  act  in 
accord  with  the  analogy  furnished  by  the  statute  of  limitations. 

7.  Same;  Pleading;  Proof. — ^Whece  a  bill  is  filed  within  the  analog- 
ous time  of  the  statute  of  limitations,  the  burden  is  on  the  respondent 
to  show  laches,  but  when  brought  after  the  statutory  time,  the  com- 
plainant must  set  up  and  prove  the  fact  that  laches  did  not  exist. 

8.  Constitutional  Law;  Vested  Right;  Procedure. — Notwithstand- 
ing the  provisions  of  section  95,  Constitution  1901,  Acts  1911,  p.  109, 
applies  to  all  bills  filed  or  suits  l?egun  after  its  enactment,  since  the 
rule  changed  by  such  statute  was  oi!e  governing  the  remedy  merely, 
and  not  affecting  the  right 

Appeal  from  Jeflferson  Chancery  Court. 
Heard  before  Hon.  A.  H.  Bbnnbrs. 
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Bill  by  the  Woodlawn  Realty  &  Development  Com- 
pany against  J.  David  Hawkins  and  others,  to  reform  a 
certain  deed  as  to  description.  Decree  sustaining  de- 
murrer to  the  bill  and  complainant  appeals.  Reversed, 
rendered  and  remanded. 

Frank  S.  White  &  Sons  and  Carmichabl  &  Winn, 
for  appellant.  The  appellant  is  not  barred  by  laches 
nor  staleness  of  demand. — 18  A.  &  E.  Enc.  of  Law,  124 ; 
Clements  v.  CoXy  in  MSS.  Under  the  well  known  rules 
of  construction,  the  deed  from  Hawkins  to  Brown  really 
conveys  the  land  as  described  in  the  second  paragraph 
of  the  bill  of  complaint. — ^5  Cyc.  867 ;  Cra/mton  v.  Prince, 
83  Ala.  246 ;  Taylor  v,  Tomhy,  116  Ala.  621 ;  6  Mayf .  914. 
The  effect  of  Acts  1911,  p.  199,  is  to  change  the  old  rule 
in  this  regard,  and  as  this  effects  the  remedy  only  and 
not  the  right,  it  is  not  objectionable  from  a  constitution- 
al standpoint. 

John  C.  Forney,  for  appellee.  The  bill  was  objec- 
tionable as  pointed  out  by  demurrer. — Golden  F.  Co.  v. 
Blachard,  59  South.  488.  The  Acts  of  1011,  p.  199,  is 
not  remedial,  and  can  have  no  effect  upon  this  case. — 
Steels  i\  Steele,  64  Ala.  452.  The  act  was  passed  to 
overcome  the  effect  of  the  decision  of  the  court  as  illus- 
trated by  Tills  V.  Smith,  108  Ala.  267 ;  Jackson  v.  Lucas, 
157  Ala.  54,  and  many  other  cases  of  like  tenor.  No 
sufficient  excuse  is  shown  for  the  delay. — Fowler  v,  Ala, 
I.  d  S,  Co.,  164  Ala.  414. 

GARDNER,  J. — Appellant  filed  its  original  bill 
against  the  respondents,  seeking  a  correction  of  descrip- 
tion of  the  property  in  a  certain  deed  executed  by  Sam- 
uel L.  Hawkins  to  one  L.  S.  Brown  on  August  10,  1885. 
Upon  demurrer  to  the  original  bill  being  sustained,  the 
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bill  was  amended ;  its  chief  purpose,  as  before  being  the 
reformation  of  said  deed.  The  chancellor  sustained  the 
demurrer  to  the  bill  as  amended,  and  from  this  decree 
the  appeal  is  prosecuted. 

All  of  the  respondents  save  one  (Burr  Nabers)  are 
devisees  under  the  will  of  the  said  Samuel  L.  Hawkins, 
the  bill  alle^ng  that  any  interest  said  respondents  may 
have  in  the  said  property  is  by  virtue  of  said  will. 

It  is  further  averred  that  the  said  respondent  S.  W. 
Hawkins,  one  of  said  devisees,  in  the  year  1912  execut- 
ed a  conveyance  to  the  respondent  Burr  Nabers,  convey- 
ing his  interest  in  said  land  by  a  proper  dei?cription 
thereof,  as  is  set  forth  in  the  second  paragraph  of  the 
original  bill,  and  that  on  September  24,  1912,  said 
Nabers  brought  an  action  of  ejectment  against  com- 
plainant for  the  recovery  of  said  property,  which  action 
is  still  pending. 

It  is  further  averred  that  the  said  Nabers  bought  his 
interest  in  said  land  and  took  said  deed  thereto  with 
full  notice  of  complainant's  claim  and  equities  in  and 
to  the  same.  As  incidental  to  the  relief  of  reformation 
sought,  complainant  seeks  an  injunction  against  the  fur- 
ther prosecution  of  the  ejectment  suit.  The  bill  as 
amended  also  alleges  possession  on  the  part  of  the  com- 
plainant, and  seeks  to  quiet  the  title  to  the  property. 

A  correct  description  of  the  property  is  alleged  to  be 
in  the  second  paragraph  of  the  original  bill,  and  the  de- 
scription, together  with  the  mistake,  is  shown  with  more 
detail  by  paragraph  4-A  of  the  amended  bill,  a  plat  of 
the  property  being  attached  to  the  amended  bill,  and 
marked  Exhibit  5. 

The  bill  shows  that  the  mistake  in  the  description 
was  mutual  as  between  said  Hawkins  and  said  Brown, 
and  that  it  occurred  in  the  drafting  of  the  deed  as  a  mis- 
take either  by  the  scrivener  or  by  the  surveyor  who 
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furnished  the  description,  but  that  the  land  described 
in  paragraph  2  of  the  bill  was,  in  truth  and  in  fact,  that 
which  was  purchased  by  said  Brown  from  said  Haw- 
kins, and  was  that  which  was  sought  to  b*^  described  in 
the  deed. 

By  numerous  and  successive  conveyances,  it  is  alleged, 
complainant  has  become  the  owner  of  said  property, 
and  all  of  said  successive  conveyances  have  copied  the 
mistake  made  in  said  deed  from  Hawkins  to  Brown; 
and  it  is  averred  that  the  complainant  is  invested  with 
all  the  rights,  legal  and  equitable,  which  were  created 
in  the  said  S.  L.  Brown  by  reason  of  said  transaction 
and  deed. 

In  paragraph  4-B  of  the  amended  bill  is  the  following 
averment :  "Orator  further  shows  that  the  said  parcel  of 
land  described  in  paragraph  2  of  the  bill  was  the  identi- 
cal pairel  of  land  intended  to  be  conveyed  to  orator  by 
the  deed  from  which  orator  derived  title  to  the  same, 
and  that  it  was  mutually  intended  by  the  respective 
grantors  and  grantees  that  in  each  of  the  conveyances 
in  the  chain  of  title  from  said  Samuel  L.  Hawkins  to 
the  said  L.  S.  Brown  the  said  land  described  in  para- 
graph 2  should  be  conveyed,  and  that  in  each  of  said  in- 
stances the  grantees  intended  to  buy  the  said  parcel  of 
land." 

l\liere  a  mistake  occurs  in  a  series  of  conveyances, 
the  last  vendee  may  have  the  deed  corrected. — TiUin  v, 
fimith,  108  Ala.  264,  19  South.  374;  Goulding  Fertilizer 
Co.  r.  BJmiehardy  178  Ala.  298,  59  South.  485;  Jackmti 
v,  Lucas,  157  Ala.  51,  47  South.  224,  131  Am.  St.  Rep. 
17;  6  Pom.  Eq.  Jur.  §  678. 

The  above  authorities  are  to  the  effect  that  relief  will 
be  granted  the  last  vendee,  when  the  mme  mutual  />/w- 
take  has  been  repeated  in  each  link  of  a  chain  of  titles, 
and  this  was  emphasized  in  the  recent  caj^e  of  Jarksoti 
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V.  Lucas,  supra.  By  the  Acts  of  1911,  p.  199,  the  Legis- 
lature has  prescribed  the  following: 

"That  any  person  claiming  title  to  land  directly  or 
remotely  from  the  grantee  in  a  deed,  mortgage  or  other 
conveyance,  containing  an  erroneous  description  shall 
be  authorized  and  entitled  to  maintain  a  bill  in  a  court 
of  chancery  or  other  court  exercising  equity  jurisdic- 
tion, for  the  reformation  of  such  deed,  mortgage,  or 
other  conveyance,  and  shall  be  entitled  to  relief  in  all 
cases  in  which  the  grantee  in  the  deed,  or  mortgage  de- 
scription would  be  entitled  to  relief. 

"Sec.  2.  That  in  order  to  authorize  a  person  claim- 
ing title  under  the  grantee  in  a  deed,  mortgage  or  other 
conveyance  containing  an  erroneous  description  to 
maintain  a  bill  for  the  reformation  of  the  same,  it  shall 
not  be  necessary  that  there  shall  be  any  error  in  de- 
scription in  all  the  conveyances  constituting  the  chain 
of  title  from  the  grantor  in  the  conveyance  containing 
the  erroneous  description  to  the  complainant;  but  if 
it  shall  reasonably  appear  that  it  was  the  purpose  or 
intention  of  each  grantor  to  convey  the  land  which  was 
intended  to  bo  conveyed  in  said  deed,  mortgage  or  other 
conveyance  containing  the  erroneous  description,  the 
complainant  shall  be  entitled  to  a  reformation  of  such 
deed,  mortgage  or  other  conveyance." 

Many  of  the  assignments  of  demurrer  attack  the  bill 
as  amended,  upon  the  grounds  that  the  facts  of  each  suc- 
cessive attempt  to  correctly  convey  the  property  are 
not  fully  set  out;  that  it  is  not  shown  who  are  succes- 
sive grantors  and  grantees  in  the  alleged  chain  of  title, 
nor  in  what  manner  the  mistake  between  each  said 
grantor  and  grantee  was  made;  that  the  bill  as  amended 
does  not  state  sufficient  facts  going  to  show  that  the 
same  mutual  mistake  was  made  by  and  between  each 
successive  grantor  and  grantee  in  the  chain  of  title. 
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It  is  apparent  from  the  reading  of  section  2  of  the 
.above  act  of  the  Legislature  that,  to  now  maintain  a  bill 
of  this  character, '  it  is  no  longer  necessary  that  the 
same  mutual  mistaJce  as  to  description  shall  have  oc- 
curred in  each  successive  deed  in  the  chain  of  title ;  but 
it  is  provided  that,  if  it  shall  reasonably  appear  that 
it  was  the  purpose  or  intention  of  each  grantor  to  con- 
vey the  land  which  was  intended  to  be  conveyed  in  the 
conveyance  containing  the  erroneous  description,  the 
complainant  shall  be  entitled  to*  relief. 

By  section  1  of  said  act  it  was  provided  that  relief 
should  be  had  by  one  claiming  title  to  land  directly  or 
remotely  from  the  grantee  in  the  conveyance  containing 
the  erroneous  description,  in  all  cases  in  which  the  gran- 
tee in  the  conveyj^jnce  containing  such  erroneous  de- 
scription would  himself  be  entitled  to  relief. 

This  act  was  approved  April  15,  1911,  and  the  origi- 
nal bill  in  this  case  was  filed  October  16,  1912.  It  is 
argued  that  this  act  can  have  no  bearing  on  this  case. 
In  this  view  we  cannot  concur.  In  the  case  of  Goulding 
Fertilizer  Co.  v.  Blcmchard,  supra,  this  court  held  that 
said  act  was  not  applicable  to  pending  suits,  by  reason 
of  section  95  of  our  Constitution.  Nothing. stated  in 
that  opinion  could  be  said  to  lead  to  an  indication  that 
the  act  would  not  apply  to  suits  subsequently  brought. 
Its  purpose  was  to  do  away  with  the  necessity  of  proof 
of  mutual  mistake  in  each  a/nd  every  link  of  the  chain 
of  title,  in  order  to  establish  such  privity  of  title  on  the 
part  of  the  complainant  as  to  authorize  the  suit.  The 
rule  that  for  such  privity  of  title  there  must  be  shown 
the  same  mutual  mistake  in  each  link  in  the  chain  of 
title  was  a  rule  established  by  the  courts,  and  its  en- 
forcement doubtless  sometimes  worked  a  hardship.  The 
vendee  is  interested  in  perfecting  his  chain  of  title.  His 
remedy,  on  a  warranty  in  a  deed,  would  often  be  of  lit- 
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tie  value,  and  the  Legislature  recognized  the  injustice 
that  would  result  oftentimes  by  the  application  of  this 
rule. — Jackson  v.  Lucas,  supra.  The  effect  of  the  stat- 
ute is  simply  to  abrogate  the  court-moile  rule,  and  es- 
tablish in  its  stead  a  legislative-made  rule.  We  are 
of  the  opinion  that  it  was  a  matter  within  the  scope  and 
authority  of  the  Legislature,  and  that  the  enactment 
violated  no  constitutional  provision. — Abbett  v.  Page, 
92  Ala.  571,  9  South.  322 ;  Broum  v.  WUlia^ms,  87  Ala. 
353,  6  South.  111.      ' 

We  think  it  clear  that  this  act  is  applicable  to  this 
case.  This  enactment  was  doubtless  inspired  by  the 
decisions  of  this  court  above  cited.  Its  clear  intention 
was  to  give  to  a  vendee,  whether  immediate  or  remote 
from  the  grantee  of  the  first  deed  containing  the  errone- 
ous description,  the  right  to  a  reformation  of  such  deed, 
to  the  same  extent  as  was  possessed  by  the  original 
gi'antee,  notwithstanding  the  fact  that  the  error  of  de- 
scription did  not  occur  in  all  of  the  conveyances  con- 
stituting the  chain  of  title.  It  is  only  made  necessary 
by  the  said  act  that  it  shall  reasonably  appear  that  it 
was  the  purpose  or  intention  of  each  grantor  to  convey 
the  land- which  was  intended  to  be  conveyed  in  the  con- 
veyance containing  the  erroneous  description. 

By  this  bill  the  complainant  seeks  the  reformation  of 
the  deed  to  the  original  grantee,  Brown.  We  are  of  the 
opinion  that  it  was  unnecessary  to  set  out  the  name  of 
each  successive  grantee  in  the  chain  of  title;  and  that 
many  of  the  assignments  of  demurrer  point  out  what 
may  be  termed  evidential  matter,  not  necessary  of  aver- 
ment in  the  bill.  The  bill  shows  that  the  complainant, 
by  numerous  and  successive  mesne  conveyances,  has  be- 
come the  owner  of  said  real  estate;  that  all  of  said 
successive  conveyances  have  copied  the  mistake  made 
in  the  deed  from  Hawkins  to  Brown;  and  that  it  was 
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iriutually  intended  by  the  respective  grantors  and  gran- 
tees that  in  each  of  the  conveyances  in  the  chain  of  title 
the  said  land  described  in  paragraph  2  should  be  con- 
veyed, and  that  in  each  of  said  instances  the  grantors 
intended  to  buy  the  said  parcel  of  land.  We  think  the 
averments  of  the  bill  sufficient  in  this  respect,  under  the 
provisions  of  said  act. 

The  next  and  most  important  question  presented  by 
the  demurrer  is  that  of  laches;  and  it  was  for  this  rea- 
son, as  stated  by  him,  that  the  chancellor  sustained  the 
demurrer.  It  is  settled  by  our  decisions  that  a  demur- 
rer will  lie  for  laches,  as  well  as  for  statutory  limita- 
tions.— Fowler  v.  Alabama  Iron  &  Steel  Co,,  164  Ala. 
414,  51  South.  393.  In  the  application  of  the  doctrine, 
courts  of  equity  act  in  accordance  with  the  analogy  fur- 
nished by  the  state  of  limitations.  The  rule  is,  of 
course,  subject  to  modifications,  to  some  of  which  ref- 
erence will  hereinafter  be  made. 

"When  suit  is  brought  within  the  time  fixed  by  the 
analogous  statute,  the  burden  is  on  defendant  to  show 
the  existence  of  the  circumstances  amounting  to  laches. 
When  the  suit  is  brought  after  the  statutory  time,  plain- 
tiff must  plead  and  prove  that  laches  does  not  exist,  and 
the  facts  must  be  specifically  and  precisely  pleaded." — 
Fowler  v.  Alabama  Iron  dc  Steel  Co.,  supra.  The  bur- 
den, therefore,  under  this  rule,  is  upon  the  complainant 
to  excuse  the  long  delay,  and  to  show  that  laches  does 
not  exist. 

"No  arbitrary  rule  exists  for  determining  when  a  de- 
mand becomes  stale,  or  what  delay  will  be  excused,  and 
the  question  of  laches  is  to  be  decided  upon  the  partic- 
ular circumstances  of  each  case." — 16  Cyc.  152. 

"In  the  absence  of  substantial  change  of  condition  or 
prejudice  to  third  parties,  mere  delay  is  not  a  bar." 

"When  a  party  has  been  in  possession  of  land  under  a 
deed  which  failed  to  properly  describe    the    premises. 


16—186 

Digiti 


zed  by  Google 


242  SUPREME  COURT  [Vol. 

[Woodlawn  Realty  &  Development  Co.  v.  Hawkins,  et  al.l 

laches  will  jjot  be  imputed  until  an  opposing  claim  is 
set  up."— 34  Cyc.  967;  5  Pom.  Eq.  Jur.  §  33. 

Our  own  decisions  recognize  the  principle  that  laches 
is  not  imputed  to  one  in  possession. — Fowler  v.  Ala, 
Iron  d  Steel  Co.,  supra;  Harold  v.  Weaver,  72  Ala.  373 ; 
Ogletree  v.  Rainer,  152  Ala.  472,  44  South.  565. 

The  complainant,  recognizing  the  burden  upon  it  of 
excusing  itself  of  the  long  delay,  has  averred  in  the  bill 
as  amended  that  the  error  in  said  deed  from  said  Haw- 
kins to  said  Brown  was  not  discovered  until  about  the 
time  respondent  Nabers  brought  his  ejectment  suit. 

It  is  further  alleged  that  until  recently  the  parcel  of 
land  described  in  pararaph  2  of  the  bill  was  unim- 
proved, and  that  the  several  persons  to  whom  convey- 
ances had  been  made  in  the  chain  of  title  from  L.  S. 
Brown  down  to  orator  had  such  possession  as  said  land 
was  susceptible  of;  that  no  claim  of  title  or  of  owner- 
ship hostile  to  complainant,  or  to  any  of  the  grantees  in 
the  chain  of  title  had  been  made  by  any  person  until 
the  time  of  the  bringing  of  said  ejectment  suit ;  that  the 
several  owners  of  said  parcel  of  land,  during  the  terms 
of  their  ownership,  paid  the  taxes  thereon,  claimed  to 
own  the  same,  and  exercised  such  actual  ownership  as 
was  necessary  to  care  for  said  land ;  that  during  all  the 
time  since  the  conveyance  of  said  Hawkins  to  said 
Brown  the  several  persons  through  whom  complainant 
claims  title  have  claimed  the  identical  land  described  in 
paragraph  2  of  the  bill,  paid  the  taxes  thereon,  and  ex- 
ercised acts  of  ownership  over  same. 

In  the  above  case  of  Fowler  v.  Alabama  Iron  &  Steel 
Co.  the  following  language  is  found  on  page  418  of  164 
Ala.,  on  page  394  of  51  South.,  of  the  opinion :  "Since 
the  time  when  complainant — or  its  predecessors  in  in- 
terest, if  that  was  the  case — came  into  possession  and 
had  been  so  asserting  its  equitable  title,  it  has  not  need- 
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ed  to  invoke  the  affirmative  relief  of  equity,  except  in 
response  to  the  action  of  law  now  pending.  During 
such  time  the  doctrine  of  laches  had  no  application  to 
its  situation;  and  doubtless  for  this  purpose,  if  there 
were  no  actual  possession,  general  acts  of  ownership 
would  be  sufficient. — Ruckmari  v.  Cory,  129  U.  S.  387,  9 
Sup.  Ct.  316,  32  L.  Ed.  728;  Hcuyes  v.  Carroll,  74  Minn. 
134,  76  N.  W.  1017;  jy^n  v.  Peoria,  etc,  Ry,  Co,,  143  111. 
163,  32  N.  E.  598;  HaroU  v.  Weaver,  72  Ala.  373;  5 
Pom.  Eq.  Jur.  §  33." 

The  averments  of  the  bill  above  pointed  out  show 
general  acts  of  ownership  over  the  property,  the  pay- 
ment of  taxes  thereon,  and  such  possession  as  the  land 
was  susceptible  of.  We  think  them  sufficient,  as  against 
any  assignment  of  demurrer  herein  interposed,  for  the 
purposes  of  this  bill. — Shmnons  Creek  Coal  Co.  i\ 
Doran,  142  U.  S.  417,  12  Sup.  Ct.  239,  35  L.  Ed.  1063. 

In  addition  tQ  the  above  allegations,  the  bill  states 
that  the  respondents  and  those  under  whom  they  claim 
have  not  been  injurtKl  l)y  any  delay  in  seeking  a  refor- 
mation of  said  deed;  that  they  have  not  been  caused  to 
expend  any  sum  of  money  or  take  any  injurious  posi- 
tion, and  that  no  injury  whatever  has  been  done  the  said 
persons  by  reason  of  any  delay. 

On  the  other  hand,  it  is  alleged  that  none  of  the  re- 
spondents nor  any  one  from  whom  they  derived  title  has 
interposed  any  claim  to  said  land,  or  questioned  the 
title  of  complainant  and  those  from  whom  it  derived 
title,  until  the  bringing  of  said  suit,  but  that  they  have 
seen  complainant,  and  those  from  whom  it  derived  title 
and  possession,  exercising  acts  of  ownership  over  the 
same  and  making  improvements  thereon. 

We  conclude  that  the  averments  of  the  bill  excuse  the 
delay  and  therefore  that  the  assignments  of  demurrer 
imputing  laches  to  complainant  were  not  well  taken, 
and  should  have  been  overruled. 
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Assiguments  of  demurrer,  such  as  that  "said  bill  as 
amended  is  multifarious,"  and  that  "the  amendment  to 
the  prayer  causes  the  bill  as  amended  to  create  a  de- 
parture," are  of  such  general  character  as  not  to  require 
consideration.  They  come  under  the  condemnati<m  of 
sections  3121  and  5340  of  the  Coda.— Central  of  (Seor- 
gin  Railway  Co.  v,  Joseph,  125  Ala.  313,  2S  South.  35 ; 
L.  d  N,  R.  R.  Co.  V.  Cowley,  164  Ala.  331,  50  South. 
1015;  Ryall  v.  Allen,  143  Ala.  222,  38  South.  S51.  Nor 
are  they  considered  in  brief  of  counsel  for  appellee. 

We  are  of  the  opinion  that  the  learned  chancellor 
committed  an  error  in  sustaining  the  demurrers  of  re- 
spondents. His  decree  is  therefore  reversed,  and  one 
is  here  rendered  overruling  the  demurrers  of  respond- 
ents; and  allowing  them  30  days  to  answer  the  bill  as 
amended,  and  the  cause  is  remanded. 

Reversed,  rendered,  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Somebville,  J  J., 
concur 


Gty  of  Florence  v.  Woodruflf. 

BUI  to  Remove  Obstruction  from   Street. 

(Decided  May  21,  1914.     Rehearing  denied  June  4,  1914. 
65  South.  326.) 

Municipal  Corporation ;  Obstructing  Street;  Municipal  Liability; 
Bill. — A  bill  alleging  that  the  respondent  city  Issued  to  a  named 
person  a  license  as  a  public  weigher,  which  authorized  him  to  main- 
tain scales  with  the  knowledge  that  he  was  then  operating  such 
scales  at  a  particular  place  in  such  a  way  as  to  obstruct  a  street, 
but  which  does  not  charge  that  the  city  licensed  him  to  maintain  the 
scales  at  that  particular  place,  or  gave  him  any  express  authority  to 
maintain  such  scales  there,  was  not  sufficient  to  charge  the  dty  with 
liability. 
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Appeal  from  Lauderdale  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Mollie  Woodruff  against  the  city  of  Florence 
to  enjoin  the  obstruction  of  a  street.  From  a  decree 
overruling  demurrer  to  bill  as  amended,  respondent  ap- 
peals.    Reversed,  rendered  and  remanded. 

8.  W.  Fribrson,  for  appellant.  The  amendment  did  not 
meet  the  objections  raised  by  demurrer,  and  failed  to 
show  liability  on  the  part  of  the  city. — City  of  Florence 
V.  Woodruff,  59  South.  436;  Ca/inphell  v.  City  of  Mont- 
gomery, 53  Ala.  527;  58  Am.  Bep.  866. 

Paul  Hodgbs^  for  appellee.  Under  the  former  opin- 
ion in  this  case,  found  in  59  South.  435,  the  amendment 
met  the  objection,  and  was  sufficient  to  fix  liability  upon 
the  city.— 19  S.  C.  17;  20  S.  E.  302;  80  Am.  St.  Rep. 
719;  61  Ky.  76;  10  Am.  St.  Rep.  510. 

ANDERSON,  C.  J. — When  this  case  was  here  upon 
a  former  appeal  (178  Ala.  137,  59  South.  435),  this 
court  held,  speaking  through  Somerville,  J.,  that 
the  bill  was  without  equity  as  to  the  city  of  Florence, 
there  laying  down  the  rule  as  to  the  extent  of  the  liabil- 
ity of  a  municipality  for  the  wrong  complained  of  in  the 
appellee's  bill.  The  amendment  charges  that  the  city 
issued  Spaulding  a  license  as  a  public  weigher,  which 
authorized  him  to  maintain  scales,  and  knew  when  is- 
suing the  last  license  that  he  was  then  operating  th(» 
scales  at  the  point  in  question ;  it  does  not  charge  that 
the  city  licensed  the  said  Spaulding  to  maintain  these, 
or  other  scales,  at  this  particular  place.  In  other  words, 
the  bill,  as  amended,  does  not  charge  an  express  au- 
thorization by  the  city  of  Spaulding  to  do  the  thing  of 
which  the  complainant  complains.  From  aught  that  ap- 
pears from  the  bill  as  amended,  the  city  merely  issued 
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Spaulding  a  license  as  a  weigher,  with  a  knowledge 
that  he  was  maintaining  the  scales  at  the  point  in  ques- 
tion, and  this  falls  short  of  charging  an  express  authori- 
zation for  the  maintenance  of  the  scales  at  this  partic- 
ular point,  and  which  was  necessary  to  bring  the  bill 
within  the  influence  of  the  former  opinion  in  this  case 
as  to  when  relief  could  be  had  against  the  city.  Nor 
does  the  amendment  to  the  fifth  paragraph  meet  the  i-e- 
quirement  as  laid  down  upon  the  former  appeal.  It 
falls  short  of  averring  an  express  authority  to  maintain 
the  scales  at  the  point  in  question.  The  city  may  have 
consented  or  acquiesced  by  implication,  or  may  have 
knowingly  permitted  the  operation  of  the  scales  at  this 
point,  and  yet  may  not  have  expressly  authorized 
Spaulding  to  maintain  the  scales  at  the  point  in  ques- 
tion. The  amendment  indicates  an  attempt  upon  the 
part  of  the  pleader  to  avoid  the  force  of  the  former  hold- 
ing by  charging  a  mere  consent  or  acquiescence  in  the 
act  as  distinguished  from  an  express  authorization  by 
the  city  to  operate  and  maintain  the  scales  at  this  par- 
ticular point.  Upon  demurrer,  pleading  must  be  con- 
strued more  strongly  against  the  pleader. 

The  chancery  court  erred  in  overruling  the  demurrers 
of  the  appellant  to  the  amended  bill,  and  the  decree  of 
said  court  is  reversed,  and  one  is  here  rendered  sustain- 
ing said  demurrers,  and  the  cause  is  remanded. 

Reversed,  rendered,  and  remanded. 

MoClbllan,  Sayre,  and  de  Grapfbnribd,  JJ.,  concur. 
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Harton  v.  Johnston,  et  al. 

Bill  to  Cancel  Deeds  and  for  an  Accounting, 

(Decided  February  12,  1914.    Rehearing  denied  April  16.  1914. 
65  South.  47.) 

Executions;  Sale  of  Stock  Under;  Cancellation;  Bill. — ^The  al- 
legations of  the  bill  examined  and  held  not  to  suflPiciently  allege 
fraud  on  the  part  of  Johnston  and  Enslen  in  procuring  the  issuance  of 
the  execution  under  which  complainant's  stock  was  sold,  and  hence, 
that  the  demurrer  thereto  was  properly  sustained. 

Appeal  from  Jeflferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bbnners. 

Bill  by  H.  M.  Harton  against  the  Empire  Realty  Com- 
pany, R.  D.  Johnston,  and  others  to  cancel  certain 
deeds,  and  for  an  accounting.  From  a  decree  for  re- 
spondents on  demurrer  to  the  complaint,  complainant 
appeals.    Affirmed. 

The  last  amendment  is  as  follows,  amending  para- 
graph 11  of  the  bill  of  complaint :  "Your  orator  further 
avers  that  in  the  month  of  April,  1907,  R.  D.  Johnston 
began  negotiations  with  the  attorney  and  agent  of  T. 
B.  Lyons,  plaintiff  in  the  judgments,  for  the  purchase 
of  same,  and  purchased  said  judgment  for  the  sum  of 
f4,000,  the  purchase  being  for  himself  and  one  E.  F. 
Enslen,  but  that  Enslen  did  not  acquire  a  half  inter- 
est until  some  time  after  Johnston  had  made  the  orig- 
inal purchase,  and  that,  pursuant  to  the  terms  and  posi- 
tion of  purchase,  Lyons  assigned  and  transferred  the 
judgment  in  June,  1907,  to  the  Jeflferson  County  Sav- 
ings Bank  to  hold  in  trust  for  said  Johnston  and  En- 
slen, and  for  their  use,  benefit,  and  purposes;  that  the 
assignment  and  transfer  were  never  entered  on  the  rec- 
ord of  the  city  court,  or  on  the  record  where  the  judg- 
ments were  recorded;  and  that,  when  the  executions 
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were  issued  under  which  the  50  shares  of  stock  of  the 
Ensley  Realty  Company,  of  which  orator  was  legal  and 
equitable  owner,  and  under  which  said  stock  was  levied 
and  sold,  neither  Lee  C.  Bradley,  the  attorney  and  agent, 
nor  T.  B.  Lyons,  plaintiff  in  the  judgments,  had  or  pos- 
sessed any  interest  in  the  same,  but  that,  in  having 
transferred  the  same  to  the  Jefferson  County  Savings 
Bank  in  trust  for  the  use  of  Johnston  and  Enslen,  the 
object  in  view  and  the  purpose  and  intention  of  said 
Johnston  and  Enslen  was  to  complete  and  consummate 
the  fraud  that  they  had  practiced  and  inflicted  on  the 
Ensley  Realty  Company  by  depriving  it  of  its  property, 
as  averred  in  paragraph  8,  by  having  an  execution  is- 
sued on  said  judgment,  and  levied  on  said  50  shares  of 
stock,  and  purchasing  it  under  said  levy  and  sale  so  as 
to  secure  the  title  to  it  in  order  to  prevent  orator  as  a 
stockholder  of  the  Ensley  Realty  Company  from  main- 
taining and  prosecuting  a  suit  in  behalf  of  the  Ensley 
Realty  Company  to  recover  the  property  or  the  proceeds 
of  the  sale  of  it  that  was  purchased  with  its  note,  liens, 
and  assets  at  the  receiver's  sale  set  out  in  paragraph  7, 
so  that,  in  the  event  your  orator  should  be  released  and 
discharged  from  the  insane  asylum  at  Tuscaloosa,  Ala., 
and  should  attempt  to  file  a  suit  as  a  stockholder  of  said 
company,"  etc.  It  is  then  averred  that  Johnston  as 
president  and  Enslen  as  secretary,  on  the  9th  day  of 
April,  1906,  executed  a  deed  to  R.  D.  Johnston,  con- 
veying to  him  all  the  property  of  the  Ensley  Realty  Com- 
pany, including  the  promissory  note  executed  by  the  En- 
sley Development  Company,  and  secured  by  a  third  lien 
on  all  the  property  of  the  said  Ensley  Development 
Company.  A  stockholders'  meeting  is  also  set  out  of 
the  Ensley  Realty  Company  at  which  a  resolution  was 
unanimously  passed  authorizing  the  deeds  as  above  set 
out,  but  that  orator  was  not  present,  and  did  not  vote 
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for  said  resolution,  as  he  was  confined  in  the  insane 
asylum  of  Tuscaloosa,  and  that  neither  his  wife  nor  his 
guardian  were  present  or  authorized  or  directed  the  said 
sale,  and  that  the  50  shares  of  stock  mentioned  as  be- 
loning  to  orator  were  not  represented  at  said  stockhold- 
ors  meeting,  and  were  not  voted  to  authorize  the  passage 
of  said  resolution,  and  that  the  third  lien  securing  the 
notes  above  mentioned  and  the  notes  were  worth  $180,- 
000,  which  was  greatly  in  excess  of  anything  paid  for  it. 

S.  (\  H.  Amason,  for  appellant.  The  bill  is  not  mul- 
tifarious, and  the  amendment  cured  the  defect  pointed 
out  in  the  original  bill  on  the  former  appeal  in  this 
case. — Draper  v,  Cowles,  27  Kan.  488 ;  Gregory  v,  Mc- 
Farland,  1  Duv.  (Ky.)  Reps.  59;  Meriden  Briiaunia 
Co,  V,  Whedon,  31  Conn.  118;  Ency.  of  Pleading  &  Prac- 
tice, Vol.  4,  (Title,  Construction  of  Pleadings),  744, 
8ub-Div.  5;  King  v,  Toxvnsend,  78  Hun.  (N.  Y.) 
Reps.  380;  Oillett  v.  Robbins,  12  Wis.  S2i);  Henry  Coun- 
ty  V.  Winnebago  Swamp  Drainage  Co,,  52  111.  329 ;  Dug- 
gan  v.  Wright,  157  Mass.  231;  Thaxjer  v,  Gile,  42  Hun. 
(N.  Y.)  Reps.  270;  Orindcv,  Milnmikec,  etc,  R,  R,  Co,, 
42  Iowa  377;  Clark  v,  Chicago,  etc,  R.  R.  Co.,  28  Minn. 
71 ;  Allen  v,  O'Donald,  23  Fed.  Rep.  576. 

See  also  brief  in  the  former  appeal  of  this  case,  176 
Ala.  99,  57  South.  763. 

Campbell  &  Johnston,  and  H.  C.  Sblheimbr,  for  ap- 
pellee. The  allegations  added  by  way  of  amendment  to 
the  original  bill  held  defective  in  Empire  R,  Co,  v,  liar- 
ton,  57  South.  763,  are  not  sufficient  to  show  fraud  or 
other  wrong  doing  on  the  part  of  Johnston  and  Enslen  in 
procuring  the  issuance  of  the  execution,  and  the  sale  of 
complainant's  stock  thereunder. — 27  N.  E.  443 ;  131  Fed. 
997,  and  cases  cited  on  this  point  on  former  appeal. 
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McCLELLAN,  J. — Rerefence  to  the  report  of  a  for- 
mer appeal  in  this  cause  (styled  Empire  Realty  Co, 
V.  IL  M,  Harton,  176  Ala.  99,  57  South.  763)  will  serve 
to  render  unnecessary  an  elaborate  explanatory  state- 
ment of  the  nature  and  purposes  and  presently  more  im- 
portant features  of  the  bill  as  it  stood,  after  amendment 
at  that  time.  On  that  appeal,  in  response  to  demurrer, 
it  was,  in  substance,  ruled  that  there  was  no  sufficient 
averments  of  facta  wherefrom  it  was  legally  shown  or 
inferable  that  an  unseparated,  related  fraudulent  pur- 
pose or  intent,  entertained  and  acted  upon  by  Johnston 
and  Enslen,  connected  the  alleged  fraudulent  conduct 
of  them  in  respect  of  the  rights  or  interests  of  the  cor- 
poration— the  rights  of  which  the  bill  would  conserve 
and  vindicate — with  their  joint  or  separate  act  in  pro- 
curing the  issuance  of  the  executions  on  the  Lycms  judg- 
ments and  the  sale  of  the  complainant's  stock  thereun- 
der ;  that  the  allegation  that  the  effectuation  of  the  sale 
and  purchase  of  the  stock  was  with  a  fraudulent  pur- 
pose to  defeat  the  right  of  complainant,  as  a  stockholder, 
to  proceed  in  behalf  of  the  corporation  was  manifestly 
but  the  averment  of  a  conclusion  of  the  pleader.  And 
these  two  distinct  subjects  of  relief  sought,  they  being 
without  sufficiently  averred  connection,  could  not  be 
comprehended  in  one  bill,  without  rendering  it  multi- 
farious. 

After  the  remandment  of  the  cause  the  bill  was 
amended  June  12,  1912.  The  report  of  the  appeal  will 
contain  its  statement.  The  court  sustained  demurrer 
to  the  bill  as  last  amended.    This  appeal  results. 

After  full  consideration,  by  the  court,  of  the  bill  as 
so  amended,  the  opinion  is  entertained  that  the  last 
amendment  did  not  avail  to  avert  the  substantial  defi- 
ciency pointed  out  on  the  former  appeal.  There  is 
change  of  phraseology  and  an  amplification  of  the  aver- 
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ments  of  facts ;  but  these  facts  do  not,  in  any  degree,  tend 
to  show  a  unity — a  connecting  prevalence — of  a  fraud- 
ulent purpose  with  respect  to  the  alleged  wrongs  to  the 
corporation  and  the  asserted  wrong  to  complainant  in 
his  individual  capacity  as  a  stockholder  therein.  So 
upon  the  authority  of  the  case  on  former  appeal,  the  de- 
cree is  affirmed. 
Affirmed. 

Andbrson,  C.  J.,  and  Sayrb  and  Sombrvillb^  JJ.,  con- 
cur. 


Wright  &  Co.  9  et  al.  v.  Butler,  et  al. 

Bill  to  Declare  a  Deed  a  Mortgage  and  to  Redeem. 

(I)e<-ided  April  23.  1914.    C5  South.  136.) 

Mortgauat;  Deed  as. — Where  it  was  the  Intention  of  all  the  par- 
ties to  a  deed  at  the  time  the  deed  was  executed,  and  for  several 
years  theraf  ter,  that  It  should  operate  as  a  mortgage,  and  the  grantors 
always  spoke  of  the  land  as  their  land,  and  treated  it  as  such,  giving 
It  in  for  taxes  and  paying  the  taxes  thereon  for  sixteen  years,  they 
were  entitled  to  have  it  declared  a  mortgage  although  they  executed 
and  paid  the  rent  notes  to  the  grantees,  and  waited  several  years 
after  knowledge  that  the  instrument  was  in  form  a  deed  hefore  filing 
a  bin  to  have  It  declared  a  mortgage ;  it  appearing  that  they  thought 
the  rent  was  to  be  paid  as  interest,  and  that  the  grantors  encouraged 
the  delay  in  filing  the  bill  by  promises  to  let  the  grantor  pay  the 
debt  and  have  the  land  back. 

Appeal  from  Autauga  Chancei-y  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Bill  by  J.  C.  Butler  and  wife  against  the  partnership 
and  the  individuals  composing  it  of  W.  E.  Wright  & 
Company,  to  declare  a  deed,  absolute  in  form,  a  mort- 
gage, and  to  redeem.  Decree  for  complainants  and  re- 
spondents appeal.     Affirmed. 

W.  A.  GuNTBR  and  C.  E.  O.  Timmerman,  for  appel- 
lant.    Fraud  is  never  presumed,  but  when    i-elied    on 
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must  be  clearly  stated  and  clearly  proven. — Johnson  v. 
Rogers,  112  Ala,  576;  McDonald  v.  Pearson,  114  Ala. 
630 ;  Howie  v.  Land  Co.,  95  Ala.  389.  Where  an  election 
is  presented  to  repudiate  or  accept  a  transaction  on  ac- 
count of  fraud,  the  parties  must  act  promptly. — Davis 
V,  Evans,  62  Ala.  401;  Garrett  v.  Lynch,  42  Ala.  211. 
There  can  be  no  mortgage  without  a  debt. — Nelson  v, 
Wadsworth,  55  South.  120.  In  order  to  declare  a  deed 
a  mortgage  the  proof  must  be  clear  and  convincing  that 
a  mortgage  was  intended  and  clearly  understood  by 
both  parties. — Morton  v,  Allen,  60  South.  866;  Reeves 
V,  Ahercromhie,  108  Ala.  535,  and  cases  there  cited. 

.  Eugene  Balf^ard^  for  appellee.  As  to  laches,  the  evi- 
dence disposes  of  that,  as  the  proof  was  sufficient,  and 
the  case  at  bar  is  very  similar  to  that  of  Ahercromhie  v. 
Carpenter^  150  Ala.  294.  The  instrument  was  intended 
by  both  parties  as  a  mortgage  and  the  court  will  so  con- 
sider and  treat  it. — Rose  v.  Gandy,  137  Ala.  329.  There 
was  no  occasion  to  dissolve  the  injunction. — Royal  v. 
Royal,  167  Ala.  510. 

MAYFIELD,  J.— This  is  a  bill,  filed  by  the  appellees, 
praying  that  an  instrument,  in  form  a  deed,  be  declared 
to  be  in  fact  a  mortgage,  and  that  they  be  decreed  the 
right  to  redeem.  The  cause  was  submitted  for  final  de- 
cree on  bin,  answer,  and  proof,  and  the  chancellor  grant- 
ed the  relief  prayed.  From  the  chancellor's  decree  the 
respondents  prosecute  this  appeal. 

The  evidence,  as  in  most  cases  of  this  kind,  is  in  con- 
flict, and  for  that  reason  it  has  been  carefully  examined, 
and  therefrom  we  are  persuaded  that  the  chancellor 
reached  the  correct  conclusion.  We  feel  no  hesitancy 
in  saying  that  the  grantors  ever  acted  under  the  firm 
conviction  that  the  instrument,  whatever  its  form,  was 
in  fact  a  mere  security  for  a  debt.    This  is  conclusively 
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shown  by  the  fact  that  they  always  spoke  of  it  and  treat- 
ed it  as  their  land  and  home,  and  assessed  it  and  paid 
the  taxes  thereon  for  16  years  after  the  instrument  was 
executed.  It  is  true  they  executed  rent  notes  and  paid 
rent  to  the  grantees;  but  this  is  explained  by  the  fact 
that  they  thought  this  to  be  paid  as  interest  on  the  prin- 
cipal. It  is  also  true  that  complainants  waited  several 
years  to  file  the  bill,  after  knowing  that  the  instrument 
was  in  form  a  deed ;  but  it  also  appears  that  the  gran- 
tees encouraged  the  delay  by  promising  .to  let  the  gran- 
tors pay  oflf  the  debt  and  have  the  land  back.  While 
there  is  some  dispute  in  the  evidence  as  to  this  latter 
fact,  yet  the  whole  evidence  satisfies  us  that  the  gran- 
tors were  led  into  the  honest  belief  of  the  proinise  by  the 
conduct,  words,  and  actions  of  the  grantees;  and  in  this 
way  an  excuse  is  shown  for  the  delay  of  more  than  two 
years  in  the  filing  of  this  bill. 

We  think  it  clearly  appears  that  it  was  the  intention 
and  understanding  of  all  the  parties  to  the  deed  that  it 
should  be  treated  as  a  mortgage — that  is,  that  the  gran- 
tors should  have  the  right  to  pay  back  to  the  grantees 
the  principal  and  interest,  and  receive  back  the  land. 
We  feel  satisfied  that  it  was  the  intention  of  all  the  par- 
ties to  the  instrument,  at  the  time  it  was  executed  and 
for  several  years  thereafter,  that  it  should  operate  as 
a  mortgage  and  not  as  a  deed.  While  there  is  some  evi- 
dence going  to  show  that  the  grantees  did  not  treat  the 
instrument  as  a  mortgage,  but  treated  it  as  a  deed,  yet, 
when  the  whole  evidence  is  considered,  it  is  clear  that  it 
was  primarily  the  intention  of  all  the  parties  that  the 
instrument  should  operate  as  a  mortgage. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Gardner,  JJ., 
concur. 
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Marbury  Lumber  Co.  v.  Woolfolk,  et  al. 

Bill  to  Foreclose  Mortgage. 

(Decided  January   15,   1914.     Rehearing  denied   April   16,  1914. 
65  South.  43.) 

1.  Husband  and  Wife;  Security;  Mortgage;  Estoppel. — Where  the 
husband  and  wife  executed  a  mortgage  on  property  belonging  to  them 
in  severalty  to  secure  what  purported  to  be  a  loan  to  them,  prima 
facie,  the  wife  was*  liable ;  but  she  was  not  estopped  to  show  that  she 
executed  the  mortgages  as  surety  for  the  husband  in  violation  of 
section  4497,  Code  1907. 

2.  name;  Mortgage  or  Pledge;  Intention, — Where  the  wife  made 
the  husband  her  agent  by  her  execution  of  a  mortgage  with  her  hus- 
band on  property  belonging  to  them  in  severalty,  to  enable  them  to 
carry  on  a  sawmill ing  business,  the  mortgagee  had  a  right  in  good 
faith  to  deal  with  the  husband  as  such,  and  where  the  mortgagee  had 
no  communication  with  the  wife,  but  relied  on  her  voluntary  ratifi- 
cation of  the  contract,  it  was  immaterial  to  the  wife's  liability  whether 
she  intended  to  join  her  husband  in  the  business  or  whether  the 
money  was  sent  to  him  alone  and  statements  of  accounts  furnished 
him  alone. 

Appeal  from  Russell  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  the  Marbury  Lumber  Company  against  Vir- 
ginia H.  and  W.  H.  Woolfolk  to  foreclose  a  mortgage. 
Cross  bill  by  the  wife  setting  up  that  the  mortgage  on 
her  property  was  void  because  given  to  secure  the  hus- 
band's debt.  There  was  decree  granting  relief  to  the 
cross  complainant,  and  complainant  appeals.  Revers- 
ed and  remanded. 

Ri'siiTON^  Williams  &  Crenshaw  and  B.  dbG.  Wad- 
dell^  for  appellant.  The  cross  complainant  has  failed 
to  make  out  the  case  alleged  in  the  crossbill,  but  is  liable 
as  principal  under  the  contract  and  her  mortgage  to  se- 
cure the  same  is  valid  and  enforceable. — Miles  r.  Ilttd^ 
mon  ik  Co.,  7  South.  739;  Lunsford  v,  Ilarrisotiy  131  Ala. 
263;  Am,  F,  L.  M.  Co,  v,  Thornton,  108  Ala.  252;  Gib- 
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son  V.  Wallace,  147  Ala.  322;  Hainple  v.  Guyer,  143  Ala. 
613.  A  husband  and  wife  may  be  partners,  and  there 
is  no  element  of  suretyship  in  the  relation  of  partners  or 
joint  principals. — Branilett  v.  Kyle,  168  Ala.  325; 
Compton  V.  Smith,  120  Ala.  233 ;  Beher  v.  Bank,  105 
Ala.  513.  The  wife  was  originally  liable  for  the  debt. 
— Hancey  v.  Powell,  55  South.  97. 

Glenn  &  dbGbaffenbied,  for  appellee  The  decree 
of  the  lower  court  should  be  affirmed  on  the  authority  of 
Elkins  V.  Bank  of  Henry,  60  South.  96;  Spencer  v.  Le- 
land,  59  South.  593;  Shook  v.  B,  cfc  L.  Assn.,  140  Ala. 
577;  Gibson  t;.  Clark,  132  Ala.  374;  Russell  v,  Peavey,' 
131  Ala.  560;  Rii^ardson  v,  Stevenson,  122  Ala.  301. 

SAYRE,  J. — Complainant  company  (appellant)  filed 
this  bill  to  foreclose  a  mortgage  it  had  taken  on  prop- 
erties belonging  in  severalty  to  W.  H.  and  Virginia 
Woolfolk,  man  and  wife,  to  secure  what  i)urported  to 
be  a  loan  of  money  to  theuL  Foreclosure  was  decrei^d 
as  to  the  lands  and  other  property  of  the  husband ;  but, 
on  the  wife's  cross-bill,  her  lands  were  relieved  of  the 
mortgage  and  the  instrument  canceled,  (m  tht»  ground 
that  it  was  given  as  security  for  the  husbaiurs  under- 
taking. From  the  decree,  in  so  far  as  it  denied  fore- 
closure against  the  wife's  property  and  granted  relief 
on  her  cross-bill,  complainant  has  appealed. 

The  law  of  such  cases  has  been  frecjuently  under  con- 
sideration in  this  court,  and,,  for  the  most  part,  it  may 
be  said  to  be  well  settled.  Usually  the  result  turns  upon 
the  facts,  and  the  usual  question  is  whether,  notwith- 
sanding  the  form  of  the  transaction,  the  wife  has  at- 
tempted to  secure  a  debt  entirely  her  husband's  upon 
which  she  is  not  bound  either  separately  or  jointly.  A 
married  woman  has  full  legal  capacity  to  contract  as 
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a  feme  sole,  except  as  otherwise  provided  by  law.  One 
exception,  provided  by  the  statute,  is  that  the  wife  shall 
not,  directly  or  indirectly,  become  surety  for  the  hus- 
band.—Code,  §§  4492,  4497.  The  form  of  the  engage- 
ment into  which  the  parties  here  entered  makes  a  prima 
facie  case  for  appellant.  But  the  wife  is  not  estopped 
by  the  mere  form  into  which  the  transaction  has  been 
cast  to  show  its  true  nature  and  purpose;  for  otherwise 
the  statute  made  for  the  protection  of  married  women 
would  fail  utterly  to  effectuate  the  legislative  purpose. 
In  this  case  the  controlling  facts  are  practically  un- 
disputed; at  least  there  can  be  no  serious  doubt  as  to 
what  they  are.  The  husband  applied  to  the  Marbury 
Company,  with  which  he  had  no  previous  relations,  for 
a  loan  of  money  to  be  made  to  himself  and  wife  to  enable 
them  to  carry  on  a  sawmilling  business.  He  proposed 
in  the  beginning  that  the  transaction  should  be,  in 
truth  and  fact,  precisely  what  it  appears  to  be.  The 
Mairbury  Company  had  no  communication  whatever 
with  the  wife.  After  the  contract  was  prepared  in  exact 
accordance  with  the  husband's  proposal,  it  was  carried 
by  him  to  his  wife,  and  she,  after  deliberation,  executed 
the  same.  On  the  testimony  adduced,  it  seems  necessary 
to  concede  that  Mrs.  Woolfolk  on  her  part  understood 
and  intended  that,  as  between  them,  she  was  making 
herself  surety  for  Woolfolk's  undertaking;  but  the  Mar- 
bury Company  knew  nothing  of  that.  So  far  as  it  knew, 
the  wife's  contract  and  intent  was  accurately  and  fully 
shown  by  the  paper  writing  she  had  executed.  It  seems 
necessary  also  to  concede  that  the  wife  had  beforehand 
given  her  husband  no  authority  to  represent  her  in  the 
negotiation  for  such  a  contract,  or  to  represent  her  at 
all  in  the  particular  transaction.  But,  after  the  con- 
tract had  been  drawn  and  was  submitted  to  her  by  her 
husband,  she  joined  in  the  execution  of  the  same,  and 
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this,  for  anything  averred  or  proved  to  the  contrary, 
she  did  voluntarily  and  with  full  knowledge  of  its  mean- 
ing and  effect;  at  least,  in  the  absence  of  averment  and 
proof  that  her  signature  was  procured  by  fraud  or  un- 
due influence,  that  effect  must  be  given  to  her  joining 
in  the  contract  under  the  circumstances  shown. — Wdl- 
Jeer  V.  Nicrosi,  135  Ala.  357,  33  South.  161. 

Mrs.  Woolfolk^s  answer  and  cross-bill  proceed  dis- 
tinctly upon  the  single  theory  and  averment  that  the 
mortgagee  prepared  and  entered  into  the  mortgage  con- 
tract with  the  intent  of  making  her  surety  for  the  debt 
of  her  husband.  In  reaching  the  conclusion  that  this 
theory  and  averment  are  unfounded  in  fact,  and  that 
the  contract  on  its  face  correctly  represents  the  inten- 
tion of  the  mortgagee,  we  have  consulted  the  testimony 
of  Woolfolk  alone.  Appellee's  contention  rests  upon 
his  testimony  alone,  and  that  testimony  abundantly  sus- 
tains our  version  of  the  facts. 

Appellee  was  empowered  to  enter  into  just  the  con- 
tract shown  by  the  record.  If  appellant  had  been  ad- 
vised of  the  fact  that  thereby  appellee  was  becoming 
surety  for  her  husband,  the  contract  would  be  avoidable 
under  the  statute.  But,  since  appellant,  without  nego- 
tiation or  communication  with  the  wife,  accepted  the 
statements  and  representations  of  the  husband,  caused 
the  contract  to  be  drawn  to  meet  what  it  supposed  to 
be  the  lawful  purposes  of  the  parties  with  whom  it  pro- 
posed to  deal,  and  parted  with  its  money  on  the  faith 
and  credit  of  the  wife's  voluntary  ratification,  all  in 
bona  fide  reliance  upon  the  fact  that  the  form  of  the  con- 
tract expressed  the  true  purpose  and  intent  of  all  the 
parties,  to  permit  the  wife's  defense  to  prevail  on  the 
ground  that  in  her  separate  dealing  with  her  husband 
he  and  she  intended  that  she  should  become  surety  for 
his  undertaking  would  give  effect  to  a  fraud  in  law  upon 
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the  appellant.  If  there  be  countervailing  considera- 
tions, arising  out  of  the  nature  of  the  relation  between 
husband  and  wife  and  out  of  the  separate  dealings  be- 
tween them,  which  may,  peradventure,  be  made  effective 
against  appellant,  they  have  not  been  set  up  in  the  way 
of  answer  or  cross-bill,  nor  have  they  been  made  to  ap- 
pear in  the  proof. 

If  the  loan  was,  in  fact,  a  joint  loan  to  Mrs.  Woolfolk 
and  her  husband,  it  is  wholly  immaterial  whether  Mrs. 
Woolfolk  intended  to  join  her  husband  in  the  actual 
performance  of  the  undertaking  into  which  the  money 
was  to  go,  or  whether  Woolfolk  alone  made  use  of  the 
money  after  it  was  borrowed.  Nor  is  it  of  consequence, 
in  view  of  ihe  uncontradicted  facts  concerning  the  orig- 
inal transaction,  that  the  money  was  subsequently  sent 
to  Woolfolk  and  statements  of  account  furnished  to  him 
alone.  By  the  contract  she  made  her  husband  her  agent, 
and  the  mortgagee,  having  entered  into  the  arrangement 
in  good  faith,  had  a  right  to  deal  with  him  as  such. — 
iMusford  V.  Harrisony  131  Ala.  263,  31  South.  24 ;  Amer- 
ican Freehold  Mtg.  Co.  v.  Thornton,  108  Ala.  258,  19 
South.  529,  54  Am.  St  Rep.  148. 

Our  conclusion  is  that  the  decree  of  the  chancery 
court  was  erroneous,  in  that  it  denied  foreclosure 
against  Mrs.  Woolfolk's  separate  property  and  granted 
relief  on  her  cross-bill.  The  decree  will  be  reversed, 
and  the  cause  remanded,  to  the  end  that  further  pro- 
ceedings may  be  had  in  accordance  with  the  view  we 
have  expressed. 

Reversed  and  remanded. 

Anderson,  McClellan,  and  Somebville^  JJ.,  concur. 
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Southern  States  Fire  Ins.  G>.  v.  Kelley. 

Bill  to  Cancel  Contract  and  to  Return  Notes. 
(Decided  May  21,  1914.    65  South.  328.) 

1.  Equity;  Pleading;  Negativing  Laches. — A  delay  in  filing  a  bill  in 
equity  in  time  less  than  the  analogous  period  of  the  statute  of  limita- 
tions, prima  facie  is  not  laches,  and  the  bill  need  not  allege  special 
matters  excusing  the  delay ;  facts  rendering  the  delay  culpable  being 
matters  of  defense. 

2.  Cancellation  of  Instrument;  BiU;  Showing  Transfer  of  Note. — 
Where  the  bill  shows  the  transfer  of  the  note  by  the  respondent  to  a 
parcliaser,  a  prayer  for  the  unconditional  cancellation  or  restoration 
of  the  notes  might  render  the  bill  demurrable  in  part.  Yet,  a  prayer 
for  the  return  of  the  note,  the  execution  of  which  is  alleged  to  have 
been  Induced  by  fraud,  or  in  default  thereof,  for  a  decree  for  the 
amount  of  the  note,  did  not  render  the  bill  demurrable,  althou^  the 
bill  showed  that  the  note  had  been  transferred  by  respondent. 

Appeal  from  Jeflferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  Thomas  C.  Kelley  against  Southern  States 
Fire  Insurance  Company  to  rescind  sale  of  stock  for 
fraud  and  to  cancel  note  given  therefor.  Decree  for 
complainant,  and  respondent  appeals.    Affirmed. 

The  bill  alleged  complainant's  purchase,  or  his  con* 
tract  to  purchase,  10  shares  of  defendant  company's 
stock,  and  his  execution  of  a  promissory  note  for  f 260 
given  in  payment  therefor,  and  asked  that  the  contract 
be  canceled  and  that  the  note  be  returned,  or,  upon  de- 
fendant's  failure  to  return  the  note,  then  a  decree  be 
entered  against  respondent  in  favor  of  complainant  for 
the  amount  of  said  note,  to  wit,  $250.  The  bill  shows 
that  the  contract  of  purchase  was  procured  from  com- 
plainant by  defendant's  false  representations,  and  that 
as  soon  as  complainant  learned  of  their  forfeiture,  and 
l>efore  he  received  a  certificate  of  stock,  he  offered  to  re- 
scind the  contract  and  refused  thereafter  to  accept  the 
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stock.  The  bill  further  shows  that  defendant  had  dis- 
counted the  note  to  a  bank  in  Thomasville  for  its  face 
value,  and  deposited  the  proceeds  to  its  credit  in  said 
bank.  The  contract  of  purchase  was  made  in  August, 
1910,  and  the  bill  of  complaint  was  filed  August,  1913. 
The  chancellor  overruled  demurrers  to  the  bill;  these 
demurrers  going  to  the  bill  as  a  whole  on  the  ground 
of  laches,  and  because  it  does  not  show  when  complain- 
ant learned  of  the  falsity  of  the  representation,  and  to 
that  part  of  the  bill  which  seeks  restoration  of  the  note, 
on  the  ground  that  the  bill  shows  that  the  note  had  pass- 
ed into  the  hands  of  a  purchaser  for  value,  and  that  a 
decree  cannot  be  rendered  for  its  return. 

Lamkin  &  Watts,  for  appellant  Where  the  bill 
shows  on  its  face  that  the  court  is  without  jurisdiction 
to  grant  the  relief  prayed,  it  is  subject  to  demurrer. 
—Ins.  Co.  V.  Watley,  55  South.  620;  1  Dan.  Ch.  617. 
Great  punctuality  and  promptness  is  required  in  re- 
scinding a  contract  for  fraud. — Howie  v.  B'ha/ni  L.  Co., 
95  Ala.  389 ;  Ins.  Co.  v.  Belong,  59  South.  61 ;  2  Pom.  § 
897.  The  bill  was  demurrable  for  laches.— §  3091,  Code 
1907;  Fowler  v.  Ala.  I.  d  8.  Co.,  164  Ala.  414. 

Hamill  &  Savage,  for  appellee.  Laches  are  not  im- 
putable unless  of  sufficient  length  to  amount  to  a  stat- 
utory bar,  in  this  case,  six  years. — Snbd.  10,  §  4835, 
Code  1907.  Plaintiff  was  not  confined  to  an  action  for 
deceit. — ^9  Cyc.  432;  Honston  v.  Frazer,  8  Ala.  85; 
Branch  Bank  v.  Parrish,  20  Ala.  433. 

SOMERVILLE,  J.— The  bill  of  complaint  does  not 
show  a  delay  in  the  assertion  of  complainant's  rights 
equal  to  the  analogous  statute  of  limitations  at  law, 
and  hence  special  matters  excusing  his  delay  need  not 
be  alleged  in  the  bill.    Prima  facie,  such  a  delay  is  not 
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laches,  and  the  facts  which  render  the  delay  culpable 
in  a  conrt  of  equity  must  be  set  up  by  way  of  defense. 
^Fowler  v.  Ala.  I.  d  8.  Co.,  164  Ala.  414,  51  South. 
393.  The  demurrer  to  the  bill  on  these  grounds  was 
properly  overruled. 

While  a  prayer  for  unconditional  cancellation  or  res- 
toration of  a  note,  which  is  shown  to  have  been  trans- 
ferred to  a  purchaser,  might  render  the  bill  demurrable 
in  part  {South.  States,  etc.,  Co.  v.  Whatley,  173  Ala. 
lOr,  55  South.  620),  it  is  eminently  proper  that  the  de- 
fendant should  be  given  an  opportunity  to  return  the 
note,  if  perchance  he  can;  and  a  prayer  for  either  res- 
toration or,  in  default  thereof,  a  decree  for  the  amount 
of  the  note,  for  which  complainant  is  made  and  remains 
liable  by  reason  of  its  transfer  to  a  purchaser  for  value, 
does  not  fall  within  the  rule  announced  in  the  case 
above  cited,  and  does  not  render  the  bill  demurrable. 

The  decree  overruling  the  demurrers  to  the  bill  as  a 
whole,  and  in  part,  will  be  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  Mayfibld  and  Gaednbr^  JJ., 
concur. 


Cardwell  v.  Virginia  State  Ins.  Co.,  et  al. 

BUI  to  Credit  Mortgage  With  Amowrvt  of  Fire 
Insurance  and  for  Accounting. 

(Decided  April  16,  1914.    66  South.  80.) 

Mortgage;  Redemption;  Who  Entitled. — ^Although  as  a  general 
rule  a  mortgagor  is  not  entitled  to  redeem  where  he  has  conveyed 
the  equity  of  redemption  by  warranty  to  a  third  party,  yet,  where 
he  retains  a  lien  upon  the  land  for  the  payment  of  part  of  the  pnr- 
chase  money,  he  may,  by  virtue  of  his  Interest,  redeem  from  the  first 
mortgage. 
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Appeal  from  Marshall  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  W.  D.  Cardwell  against  the  Virginia  State 
Insurance  Company,  and  others,  to  require  a  mortgage 
to  be  credited  with  the  amount  of  a  fire  insurance 
claim,  for  an  accounting,  and  to  be  allowed  to  redeem. 
Prom  a  decree  sustaining  demurrers  to  the  bill,  com- 
plainant appeals.    Reversed,  rendered  and  remanded. 

Strbbt  &  ISBBLL^  for  appellant.  Under  the  averments 
complainant  clearly  had  a  right  to  maintain  this  bill, 
have  an  accounting,  and  the  insurance  policy  credited 
on  the  mortgage. — Wiley  v.  Ewmg,  47  Ala.  418;  Davis 
V.  Gook,  65  Ala.  617 ;  Fouch  v.  Swam,  80  Ala.  151 ;  Pow- 
ers 17.  Robins(m,  90  Ala.  225;  Raisin  F.  Co.  v.  Bell,  107 
Ala.  261 ;  Mims  v.  Cobb,  110  Ala.  582.  Under  complain- 
ant's second  mortgage  he  had  such  an  interest  in  the 
land,  as  authorized  him  to  pursue  the  remedy  here 
sought. — Penny  v.  Miller,  134  Ala.  593,  and  authorities 
cited  supra. 

CooPBB  &  CooPBB,  for  appellee.  No  brief  reached  the 
Reporter. 

DB  GRAPPBNRIED,  J.— The  complainant  executed 
to  a  mortgage  company  a  mortgage  on  the  lands  describ- 
ed in  the  bill,  to  secure  an  indebtedness.  There  was  a 
residence  on  the  land,  which  was  insured  against  loss 
by  fire;  the  policy  providing  that  the  loss,  if  any,  should 
be  paid  to  the  mortgage  company  as  its  interest  might 
appear.  This  insurance  policy  was  delivered  to  the 
mortgage  company  as  a  part  of  its  security  for  the  loan. 
The  building  was  destroyed  by  fire,  and  the  complainant 
made  the  proof  of  loss,  etc.,  which  was  required  by  the 
policy.  Thereupon  the  insurance  company  bought  from 
the  mortgage  company  the  notes  and  mortgage  which 
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the  mortgage  company  held  against  the  complainant^ 
and  then  refused  to  pay  complainant  the  amount  of 
insurance,  or  to  credit  the  amount  upon  the  mortgage 
debt 

After  the  destruction  of  the  building  by  fire,  the  com- 
plainant conveyed  the  said  land  to  W  M.  Cardwell. 
The  said  W.  M.  Cardwell  paid  complainant  |500  cash  as 
part  of  the  purchase  money  of  the  land,  and  executed 
and  delivered  to  him  a  mortgage  on  the  land  to  secure 
the  sum  of  92,500,  the  balance  of  the  purchase  money. 
This  latter  mortgage  was,  of  course,  subordinate  to  the 
mortgage  to  the  mortgage  company,  and,  as  to  the  said 
mortgage  to  the  mortgage  company,  the  complainant 
clearly  possesses  the  equities  of  junior  mortgagee. 

The  debt  to  the  mortgage  company,  now  held  by  the 
insurance  company,  is  past  due,  and  the  complainant, 
by  his  bill  as  amended,  seeks,  as  a  junior  incumbrancer 
of  the  land,  to  redeem  the  lands  from  said  first  mort- 
gage. As  an  incident  to  this  right,  he  prays  that  the 
debt  due  the  mortgage  company,  now  held  by  the  in- 
surance company,  be  credited  with  the  amount  of  said 
loss  by  fire,  and  for  an  accounting  with  said  insurance 
company. 

(1)  It  is  undoubtedly  true  that,  as  a  general  rule,  a 
mortgagor  who  has  conveyed  the  equity  of  redemption 
by  warranty  deed  to  a  third  person  cannot  maintain  a 
bill  to  redeem.— 2  Jones  on  Mortgages  (6th  Ed.)  §  1056. 
The  reason  for  this  rule  is  that  the  mortgagor  "has  no 
remaining  interest  in  the  land  and  no  privity  of  title 
therein."— rrw6  v.  Haley,  24  Me.  297. 

(2)  When,  however,  a  mortgagor  conveys  the  equity 
of  redemption  by  warranty  deed,  and  retains  a  lien  upon 
the  land  for  the  payment  of  a  part  of  the  purchase  mon- 
ey, he  may,  by  virtue  of  such  interest  in  the  land,  re- 
deem the  lands  from  the  first  mortgage. — Pearcy  v. 
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Tate,  91  Tenn.  478,  19  S.  W.  323 ;  2  Jones  on  Mortgages, 
§  1056. 

(3)  The  instant  case  comes  directly  within  the  opera- 
tion of  the  rule  last  above  stated,  and  we  find  nothing 
in  any  of  our  decisions  which,  when  properly  consider- 
ed, can  be  construed  as  being  in  conflict  with  that  rule. 

It  appears,  therefore,  that  the  bill  of  complaint  as 
amended  contains  equity,  and  is  not  subject  to  the 
grounds  of  demurrer  which  were  interposed  to  it.  The 
decree  of  the  court  below  is  therefore  reversed,  and  a 
decree  is  here  rendered  ovrruling  the  demurrer  to  the 
bill  as  amended,  and  this  cause  is  remanded  for  further 
proceedings  in  the  court  below. 

Reversed,  rendered,  and  remanded. 

Anderson,  C.  J.,  and  MoClbllan  and  Sayrb,.  JJ., 
concur. 


Seaboard  A.  L.  Ry.  Co.,  et  al.  v.  AnniBton 
Manufacturing  Co. 

Bill  to  Cancel  Deed. 

(Decided  April  23,  1914.    66  South.  187.) 

1.  Deeds;  Conditions  Subsequent. — No  technical  words  are  required 
to  create  a  condition  subsequent  in  a  deed. 

2.  Same. — ^The  law  does  not  favor  conditions  subsequent  as  they 
tend  to  the  destruction  of  estates,  and  are  hence,  strictly  construed. 

8.  Same;  Forfeiture;  Statu  Quo. — Whether  the  grantee  can  be  put 
in  statu  quo  Is  an  important  factor  In  determining  the  question  of 
forfeiture  of  the  deed  for  breach  of  conditions  subsequent. 

4.  Sams;  Other  Remedy. — A  forfeiture  will  not  be  declared  for 
breach  of  a  condition  subsequent  in  a  deed,  if  the  grantor  have  other 
remedies  either  at  law  on  the  covenant,  or  an  equity  by  vendor's  lien 
or  specific  performance,  or  by  injunctive  relief  restraining  the  use  of 
the  property  beyond  the  restriction. 

5.  Same;  Covenants  and  Conditions  Distinguished. — Where  there  is 
doubt  as  to  whether  a  clause  in  a  deed  is  a  condition  or  a  covenant, 
it  will  be  construed  as  a  covenant. 
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5.  Same;  Language  of  Instrument. — ^The  language  employed  In  the 
instrument,  the  circumstances  under  which  the  contract  was  made, 
the  relative  position  of  the  parties,  and  the  purposes  to  he  accom- 
plished, will  be  looked  to  in  determining  whether  the  language  used 
in  a  deed  creates  a  covenant  or  condition. 

7.  Same;  Right  of  Way;  Conditions  Subsequent;  Forfeiture. — 
Where  it  appeared  from  the  facts  that  the  parties  could  be  placed  In 
statu  quo,  that  the  deed  did  not  bind  the  railroad,  to  build  Its  lines, 
and  that  there  was  no  other  adequate  remedy,  a  conveyance  of  the 
right  of  way  in  consideration  of  one  dollar,  and  of  the  benefits  to  be 
derived  by  the  grantor  from  the  construction  and  operation  of  the 
railroad  to  be  built,  would  be  held  to  create  a  condition  subsequently 
breached  by  the  failure  of  the  railroad  to  build  its  road. 

8.  Same. — ^Where  a  deed  of  a  right  of  way  based  on  a  consideration 
of  one  dollar,  and  the  benefits  to  be  derived  by  the  construction  of 
the  road  contained  no  time  limit,  but  was  made  in  references  to  ordi- 
nances and  franchises  of  a  city  which  did  name  a  time  limit,  the  time 
thus  named  is  prima  facie  the  reasonable  time  implied  by  law  to 
comply  with  the  conditions. 

9.  Same;  Right  of  Way;  Conditions;  Reasonable  Time. — Where 
the  conveyance  was  based  on  a  consideration  of  one  dollar,  and  advan- 
tages to  be  derived  by  the  construction  of  a  railroad,  but  contained 
no  time  limit,  the  road  must  be  constructed  within  a  reasonable  time ; 
and  a  reasonable  time  within  wliich  to  comply  with  the  conditions 
subsequent,  is  a  question  of  fact. 

10.  Appeal  and  Error;  Misjoinder;  Right  to  Object. — Where  the  ap- 
peal is  by  one  party  alone,  that  party  is  not  in  position  to  raise  the 
objection  on  appeal,  that  another  party  was  Improperly  joined  in  the 
bill. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman^  Jr. 

Bill  by  the  Anniston  Manufacturing  Company  against 
the  Atlanta  &  Birmingham  Air  Line  Railway  Company 
and  the  Seaboard  Air  Line  Railway  Company  to  cancel 
and  surrender  a  deed  granting  a  right  of  way,  and  for 
general  relief.  Prom  a  decree  for  complainant,  respond- 
ents appeal.    Affirmed. 

The  following  is  the  opinion  of  the  chancellor  referred 
to: 

"The  only  question  called  to  the  attention  of  the 
court  on  the  oral  argument,  and  in  the  briefs,  is  as  to 
the  proper  construction  of  certain  recitals  or  provisions 
in  a  deed  of  a  right  of  way  made  by  complainant  to  the 
Air  Line  Railway  Company.     I  shall  assume,  without 
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a  critical  examination  of  the  demun-er,  that  this  is  the 
only  meritorious  question,  although  it  may  be  doubted 
that  the  Air  Line  Railway  Company  is  a  proper  party 
under  the  allegation  that  it  has  conveyed  away  all  of  its 
interest  in  the  property  in  the  controversy. 

"The  provisions  of  the  deed  pertinent  to  the  contro- 
versy are  these :  *Know  all  men  by  these  presents  that 
the  undersigned,  the  Anniston  Manufacturing  Compa- 
ny, a  body  corporate,  for  and  in  consideration  of  one 
dollar  to  it  in  hand  paid  by  the  A.  &  B.  A.  L.  Ry.  Co., 
a  body  corporate,  and  for  the  further  consideration  of 
the  benefits  to  be  derived  by  the  Anniston  M.  Co.  from 
the  construction  and  operation  of  the  railroad  to  be  con- 
structed and  operated  by  the  said  A.  &  B.  A.  L.  Ry.  Co., 
or  by  its  successora  and  assigns,  as  now  contemplated 
by  said  railroad  in  and  to  the  city  of  Anniston,  in  said 
county  and  state,  has  granted,  bargained,  and  sold,  etc., 
the  following  described  right  of  way  for  the  construc- 
tion, maintenance,  and  operation  of  its  said  railway,  to 
wit,  etc.  And  for  the  consideration  aforesaid,  the  said 
Anniston  M.  Co.  consents  to  the  said  A.  &  B.  A.  L.  Ry. 
Co.,  its  successors  and  assigns,  constructing  and  main- 
taining and  operating  its  said  railroad  in,  over,  and 
along  and  across  any  streets,  avenues,  and  alleys  that 
said  right  of  way  croses,  or  in,  over,  and  along  which 
it  may  extend,  and  for  the  consideration  aforesaid  the 
said  Anniston  M.  Co.  releases  said  railway,  its  succes- 
sors and  assigns,  from  any  and  all  damage  that  may  re- 
sult to  it,  or  to  any  lots  or  land  belonging  to  it,  or  toi 
which  it  has  or  may  have  an  interest  that  may  abut 
upon  any  streets,  avenues,  alleys,  or  public  highways, 
etc.,  from  the  construction  of  the  railroad  according  to 
its  proposed  plan  or  survey  of  the  railroad  in  the  city 
of  Anniston,  and  according  to  the  ordinances  of  the  city 
recently  passed  and  adopted  by  the  city  of  Anniston, 
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and  from  the  maintenance  and  operation  of  said  rail- 
road by  said  railway  company,  its  successors  and  as- 
signs.' 

"The  right  of  way  granted  in  the  deed  is  alleged  to 
cover  a  strip  of  land  very  near  the  manufacturing  plant 
of  complainant,  and  to  divide  its  property,  and  extends 
apparently  for  a  distance  of  approximately  800  feet  in 
an  irregular  direction  through  the  property  of  com 
plainant 

"It  appears  from  the  amendment  last  filed  to  the  bill 
that  the  railroad  whose  construction  was  contemplated 
by  the  provisions  of  said  deed  was  to  be  a  branch  lino 
from  Jacksonville  to  Anniston,  about  15  miles  long,  and 
that  for  the  construction  of  the  same  the  city  of  An- 
niston had  by  ordinance  granted  a  franchise  to  the  said 
railway  company,  or  its  assigns,  of  no  benefit^  except 
by  the  building  of  the  railroad.  On  the  other  hand,  thit 
continued  existence  of  the  easement  barren  of  a  rail 
road  depreciated  the  value  of  complainant's  property. 
If  the  grant  should  be  held  to  continue,  though  the  con- 
templated railroad  should  never  be  built,  the  grantee 
could  prevent  complainant  from  passing  over  or  using 
in  any  way  the  right  of  way,  could  erect  barriers  and 
prevent  trespassing,  and  might  force  complainant  to 
repurchase  at  grantee's  figures,  if  complainant  should 
be  under  the  necessity  of  recovering  control  of  the  sur- 
face of  the  granted  right  of  way. 

"Of  course  the  grantee  might  abandon  the  easement 
and  so  lose  it ;  but,  if  its  right  is  absolute,  and  without 
any  condition,  that  is,  if  there  is  nothing  more  than  a 
restriction  that  the  right  of  way  can  be  used  only  for  a 
railroad,  it  could  hold  the  right  of  way  intact,  and  never 
use  it  for  any  purpose  whatever.  In  other  words,  if  the 
right  of  way  shall  remain  intact  forever,  though  no  rail- 
road be  constructed,  the  complainant  has  parted  with 


Digiti 


zed  by  Google 


268  SUPREME  COURT  [Vol. 

[Seaboard  A.  L.  Ry.  Co.,  et  al.  v.  Annistjon  Manufacturing  Ck>.] 

its  property  for  a  definite  purpose  of  benefit  to  itself, 
which  purpose  it  has  no  power  to  accomplish  or  compel, 
and  there  is  no  other  benefit  of  any  equivalent  value  to 
be  derived  from  the  conveyance,  but,  on  the  other  hand, 
a  positive  and  serious  detriment,  or  at  least  the  continu- 
ous possibility  of  the  same. 

"I  think  this  proposition  is  undoubtedly  true,  be- 
cause it  could  not  be  plausibly  argued  that  a  bill  for 
specific  performance  to  compel  the  building  of  the  rail- 
road would  lie,  and  a  suit  on  a  supposed  covenant  would 
not  furnish  adequate  relief.  The  only  damages  recover- 
able in  such  a  suit,  so  far  as  I  am  able  to  see,  would  be 
the  difference  in  the  market  value  of  the  property  with 
the  railroad  and  without  the  railroad. — Mobile  d  Mont- 
gomery Railway  Company  v.  Oilmer,  85  Ala.  422,  5 
South.  138. 

"Failure  to  obtain  reduced  freight  rates  and  failure 
to  have  competitive  railroad  facilities  could  not  be  con- 
sidered as  elements  of  damage,  except  perhaps  as  such 
circumstances  bear  on  the  value  of  the  property  under 
the  two  different  conditions.  Complainant  could  not 
even  recover  the  value  of  the  property  included  in  the 
right  of  way,  nor  for  the  inconvenience  of  having  its 
property  divided  (these  things  being  voluntarily  con- 
veyed away),  as  it  could  in  a  condemnation  proceeding. 
It  is  perfectly  plain,  I  think,  that  the  complainant  could 
not  get  the  equivalent  or  anything  near  the  equivalent 
in  damages  of  the  benefits  which  would  result  from  the 
construction  and  operation  of  the  road. 

"Now  it  is  also  undoubtedly  true  that  the  considera- 
tions just  mentioned  furnish  no  reason  for  reading  some- 
thing into  the  deed  that  is  not  expressed;  but  they  are 
persuasive  of  the  mental  attitude  of  the  parties  at  the 
time  of  making  the  deed,  and  indicate  the  intention  of 
the  parties.    Giving  the  matter  the  most  impartial  con- 
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sideration  of  which  I  am  capable,  I  can  reach  no  other 
conclnsion  than  that  the  parties  really  thought  the  ease- 
ment would  not  continue  to  burden  the  property  indefi- 
nitely in  the  event  that  no  railroad  should  be  built.  Of 
course  I  am  just  now  speaking  of  actual  intent  as  dis- 
tinguished from  an  expressed  intent. 

''This  leaves  for  consideration  the  more  or  less  diflft- 
cult  question :  Has  the  purpose  or  intent  that  the  ease- 
ment should  cease  to  exist  in  case  of  a  failure  to  build 
the  road  found  adequate  expression  in  the  document 
which  they  have  caused  to  be  executed  as  an  expression 
of  their  purposes  and  intentions  in  the  transaction?  I 
am  unable  to  give  any  other  reasonable  construction  to 
the  recitals  of  the  deed  which  I  have  set  out  than  that 
the  parties  meant  by  those  terms  to  express  this  idea 
that  the  easement  should  continue  to  exist  only  for  the 
purpose  of  a  railroad  to  be  actually  constructed,  and 
only  in  the  event  the  railroad  then  contemplated  should 
be  built  and  operated. 

"It  is  true  that  it  has  been  frequently  said  by  the 
courts  that  conditions  subsequent,  like  forfeitures,  are 
not  favored.  And  the  reason  given  is  that  they  tend 
to  destroy  the  estate  granted,  and  in  many  instances, 
when  rigorously  exacted,  work  hardships  scarcely  rec- 
oncilable with  good  conscience.  This  would  undoubt- 
edly be  true  in  those  cases  when  the  grantee  or  beneficia- 
ry had  parted  with  a  valuable  consideration  for  the 
grant.  In  many  cases  the  forfeiture  would  work  a  hard- 
ship. In  such  cases  no  doubt  a  court  will  not  act  to 
the  detriment  or  hardship  of  a  grantee  until  the  court's 
duty  to  do  so  is  clear.  But  when  the  conveyance  is  pure- 
ly voluntary,  and.no  detriment  to  the  grantee  appears, 
and  the  whole  purpose  of  the  grant  has  failed,  and,  in- 
stead of  a  benefit  to  the  grantor,  there  is  a  positive  det- 
riment to  him,  there  would  seem  to  be  nothing  to  cause 
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the  court  to  hesitate  for  fear  of  injuring  the  grantee. 
In  such  case  the  whole  reason  of  the  rule  fails,  and  I 
apprehend  the  principle  announced  by  Chancellor  Kent, 
and  so  often  quoted  by  courts,  would  prevail,  namely: 
That  the  intention  of  the  party  to  the  instrument,  when 
clearly  ascertained,  is  of  controlling  efficacy.  But,  when 
that  is  not  clearly  manifest,  the  construction  to  be  given 
to  the  deed  will  after  all  depend  less  upon  artificial 
rules  than  upon  the  application  of  sense  and  sound 
equity  to  the  object  and  spirit  of  the  contract  in  the 
given  case. — 4  Kent,  125. 

"This  is  really  not  so  much  a  rule  of  construction  as 
a  mere  declaration  of  policy  that  the  court  will  not  en- 
force a  hard  bargain  so  long  as  it  is  not  clearly  its  duty 
to  do  so,  and,  on  the  other  hand,  that  it  is  inclined  to 
do  what  justice  and  good  conscience  require,  unless  its 
duty  to  the  contrary  is  clear ;  the  two  propositions  being 
identical.  Courts  have  no  antipathy  to  conditions  sub- 
sequent, except  in  those  cases  where  substantial  justice 
can  be  accomplished  in  some  other  way,  and  the  enforce- 
ment of  them  would  be  inequitable. 

"At  one  time  it  seemed  to  be  supposed  that  some  spec- 
ial form  of  condition  or  a  clause  for  re-entry  was  essen- 
tial to  the  creation  of  a  condition  subsequent.  I  appre- 
hend that  the  modern  trend  of  the  decisions  is  that  no 
form  of  expression  is  essential  so  long  as  the  expression 
used  discloses  that  thereby  the  grantor  and  grantee 
meant  that  in  a  certain  contingency  the  estate  or  right 
granted  should  cease  to  exist.  It  has  been  held  that 
a  conveyance  for  a  certain  purplose  created  a  condition 
subsequent,  without  other  expressions  declaring  a  for- 
feiture, and  without  a  provision  for  re-entry.  A  con- 
temporaneous agreement  executed  separately  by  the 
grantee  containing  pure  covenants  and  no  express  con- 
ditions has  been  construed  as  being  a  condition  subse- 
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quent. — Glocke  v.  Glocke,  113  Wis.  303,  89  N.  W.  118, 
57  L.  R.  A.  458,  and  cases  cited  therein. 

"This  is  no  doubt  an  extreme  case,  but  is  illustrative 
of  the  freedom  of  construction  which  courts  sometimes 
allow  themselves  in  order  to  do  justice.  In  this  con 
nection  a  recent  declaration  of  Justice  Holmes  is  ap- 
propriate, namely :  That  it  is  *one  of  the  misfortunes  of 
the  law  that  legal  principles  become  encysted  in  phrases 
which,  from  constant  repetition,  fail  to  provide  further 
analysis.' 

"There  is  a  perfect  wilderness  of  precedent  on  the  sub- 
ject of  conditions  subsequent  as  distinguished  from  cov- 
enants and  restrictive  clauses.  In  many  cases  the  courts 
have  apparently  accepted,  without  ^further  analysis' 
or  consideration,  the  doctrine  that  conditions  subse- 
quent are  not  favored,  and  in  cases  of  difficult  construc- 
tion denied  the  condition  on  this  principle,  and  ^let  it  go 
at  that' 

"But  there  is  no  just  reason  so  far  as  I  can  see  why 
the  maxim,  'Ratione  cessante,  lex  cessante,'  should  not 
apply  to  the  declared  doctrine  respecting  condition  sub- 
sequent. The  attitude  of  the  court  ought  to  be  that  it 
will  seek  to  find  the  intent  of  the  parties,  and  to  deter- 
mine whether  or  not  it  has  found  expression  in  the  writ- 
ten evidence  of  the  contract  with  this  mental  reserva- 
tion, that  when  asked  to  render  a  judgment  which  will 
work  a  hardship  or  an  abstract  injustice,  it  ^will  have 
to  be  shown.'  This,  I  think,  is  the  principle  on  which 
the  courts  have  acted  in  cases  involving  the  doctrine  now 
under  discussion,  when  the  courts  have  stopped  to  give 
the  principle  consideration  and  'further  analysis.' 

"The  grantor  in  the  present  deed  did  not  content  it- 
self with  a  mere  conveyance  of  a  right  of  way  in  the  set 
form  or  phraseology  commonly  used  in  deeds.  It  added 
that  the  conveyance  of  the  right  of  way  was  in  consid- 
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eration  of  a  railroad  then  contemplated,  the  route  and 
plan  of  which  were  definitely  known,  gome  purpose  was 
necessarily  in  view  when  these  expressions  were  put  in 
the  deed.  They  were  not  in  the  slightest  degree  essen- 
tial to  the  efficacy  of  the  conveyance.  They  were  put  in 
for  the  benefit  of  the  grantee.  They  do  not  purport  to 
recite  an  express  agreement  by  the  grantee  to  build  a 
railroad,  and  it  is  not  reasonable  to  think  that  either 
party  understood  that  the  railroad  company  was  actual- 
ly obligating  itself  to  build  the  road.  I  imagine  the  rail- 
way company  would  be  very  much  surprised  to  learn 
that  it  had  bound  itself  by  accepting  this  deed  to  build 
the  contemplated  railroad,  regardless  of  all  obstacles, 
regardless  of  the  inability  to  make  all  necessary  arrange- 
ments. 

"Even  granting  the  existence  of  a  covenant,  a  stipu- 
lation may  be  both  a  covenant  and  a  condition,  and  a 
grantor  often  has  the  election  to  treat  it  as  the  one  or 
the  other.  Likewise  to  hold  that  the  above-quoted  re- 
citals were  intended  merely  as  restrictions,  that  is,  to 
prevent  the  use  of  the  right  of  way  for  other  purposes 
than  the  contemplated  railroad,  ignores  the  statement 
that  the  consideration  was  ^the  benefits  to  be  derived 
from  the  construction  of  the  road.'  It  is  perfectly  plain 
that  the  statements  were  not  put  in  the  deed  with  the 
intent  only  of  preventing  the  use  of  the  right  of  way  for 
other  purposes  than  the  contemplated  railroad,  which 
is  the  only  effect  it  would  have  if  construed  as  a  mere 
restriction,  but  that  there  was  the  further  intent  to  pro- 
cure the  building  of  said  contemplated  road.  If  the 
contemplated  road  should  not  be  built,  and  if  there 
should  be  no  power  to  compel  its  building,  and  no  prac- 
tical means  of  getting  the  equivalent,  and  if  we  assume 
that  the  parties  actually  contemplated  the  existence  of 
such  consequences,  what  did  they  mean  by  saying  that 
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the  grant  was  made  in  consideration  of  the  benflets 
which  would  result  from  the  building  of  the  road?  Did 
the  grantor  not  mean  to  say,  'I  convey  this  right  of  way 
upon  the  understanding  that  you  build  your  road  which 
you  now  contemplate  building'?  And  would  the  in- 
tent be  any  more  certain  if  it  had  said,  'I  grant  this 
right  of  way  on  condition,  or  if  you  will  build  your  con- 
templated poad'?  I  confess  that  I  am  unable  to  give 
their  words  any  other  plausible  effect,  if  this  is  too 
strong.  I  feel  reasonably  sure  that  the  grantor  meant 
by  the  quoted  words  to  express  the  intent  that  the  grant 
should  continue  to  exist  only  for  the  purpose  of  con- 
structing the  particular  road  in  contemplation,  and 
only  in  the  event  the  road  as  contemplated  should  be 
built,  and  therefore  with  the  necessary  consequence  that 
upon  a  failure  of  the  purpose  the  grant  itself  should 
fail.  It  was  not  requisite  that  the  consequence  be  ex- 
pressed, because,  if  I  have  correctly  interpreted  the  in- 
tent and  meaning  of  the  parties,  the  result  would  nec- 
essarily follow. 

*^It  never  was  regarded  by  the  courts  as  absolutely 
necessary  that  there  should  be  an  express  declaration  of 
forfeiture  or  of  right  of  re-entry,  if  the  condition  itself 
was  made  sufficiently  manifest.  The  necessary  conse- 
quence is  implied.  There  is  one  other  matter  which 
needs  consideration,  and  that  is  whether  the  condition 
has  happened.  On  the  argument,  and  before  the  last 
amendment,  it  was  contended  by  complainant's  counsel 
that,  no  time  having  been  specified  as  to  the  building  of 
the  railroad,  the  law  required  the  building  of  the  road  to 
be  done  within  a  reasonable  time.  What  is  a  reasonable 
time  is  a  question  of  law  and  fact,  and  would  vary  with 
the  difference  in  the  character  of  the  acts  to  be  done. — 
Mm^el  v.' Whiting,  32  Ala.  54;  23  A.  &  E.  Enc.  of  Law, 
585. 
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"ReaBonableness  of  the  time  necessary  to  build  a  rail- 
road would  certainly  be  a  question  largely  of  fact,  and 
it  would  vary  with  the  kind  of  road  and  the  circum- 
stances under  which  the  parties  contracted.  I  think  in 
this  case,  however,  that  the  parties  undoubtedly  had 
in  mind  the  road  and  the  Limit  of  time  fixed  in  the  ordi- 
nances of  the  city.  These  ordinances  antedated  the.  deed 
in  question.  The  conveyance  was  to  further  the  build- 
ing of  the  road  then  contemplated,  and  it  appears  that, 
under  conditions  then  existing,  the  road  would  necessa- 
rily have  to  be  built  within  three  years  from  the  1st  of 
July,  1906.  But  in  any  event,  under  averments  of  the 
bill,  if  a  condition  subsequent  existed,  the  performance 
or  nonperformance  or  the  arrival  of  the  time  limit 
would  be  a  question  of  fact,  not  affecting  the  equity  of 
the  bill.  Numerous  authorities  have  been  consulted, 
some  of  which  are  contained  in  a  memorandum  in  the 
file." 

W.  C.  TuNSTALL^  Jr.^  and  John  P.  Tillman,  for  ap- 
pellant. The  court  below  erred  in  overruling  the  de- 
murrers to  the  bill  of  complaint  as  last  amended. — 
Knight  v.  Gardner^  124  Ala.  273;  Ely  ton  Land  Co.  v. 
L.  &  N,,  100  Ala.  396;  P.  L.  L  Co.  v.  P.  F.  d  M.  Co.,  96 
Ala.  389 ;  Zimmerman  v.  Baffin,  149  Ala.  380 ;  Vizzard 
V.  Robhison,  in  MSS. ;  Shreve  v.  N.  &  W.  R.  R.  Co.,  23 
L.  R.  A.  (N.  S.)  771;  Hawley  v.  Kafitz,  3  L.  R.  A.  (N. 
S.)  741;  St.  Peters  Church  v.  Bragam,  10  L.  R.  A.  (N. 
S.)  633;  Bradley  v.  Elliott,  16  L.  R.  A.  (N.  S.)  1121; 
Post  V.  Weil,  12  A.  S.  R.  809 ;  Rowley  Johns  v.  UmatUU 
County,  3  A.  S.  T.  142;  Framliam  v.  Thompson,  57  A. 
R.  59  and  note;  Faith  v.  Bowles,  63  A.  S.  R.  498  and 
note;  Rcmson  v.  School  District,  83  A.  D.  670;  13  Cyc. 
684,  689  and  690 ;  Ecroyd  v.  Coggisball,  79  A.  S.  R.  741 
and  note;  Los  Angeles  v.  Smith,  107  Fed.  798;  Union 
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Stock  Yds.  V.  Nashville  Padking  Co.,  140  F.  701 ;  Avery 
V.  U.  8.,  104  F.  711 ;  Incorporated  Village  of  Ashland  v, 
Oriener,  50  N.  E.  99  (58  Ohio  S.  67). 
• 
WiLLBTT  &  WiLLBTT,  for  appellee.  The  chancellor 
has  prepared  a  conclusive  opinion  in  which  he  struck 
the  keynote  both  as  to  the  facts  of  the  case  and  the  con- 
struction of  the  law  applicable  thei-eto,  and  the  authori- 
ties therein  cited  are  referred  to  as  conclusive  of  the 
propositions  asserted  by  appellant. 

GARDNER,  J. — The  learned  chancellor  (judge  of 
the  city  court  of  Anniston)  has  written  a  very  careful- 
ly prepared  opinion  in  this  case,  which  is  found  on  page 
26  et  seq.  of  the  transcript.  We  agree  with  the  conclu- 
sion of  law  as  thei'ein  expressed  as  applicable  to  this 
case,  and  the  reporter  will  set  out  the  opinion  of  the 
chancellor,  above  referred  to,  in  his  report  of  this  case. 

We  think  it  well,  however,  to  direct  attention  to  a  few 
additional  authorities  in  support  of  the  conclusion 
reached,  as  well  as  to  make  reference  to  some  of  those 
cited  by  counsel  for  appellant,  noting  some  points  of 
diflference  between  them  and  the  instant  case. 

The  following  propositions  are  well  settled  by  the  au- 
thorities: That  no  precise  or  technical  w^ords  are  re- 
quired in  a  deed  to  create  a  condition  subsequent ;  that 
conditions  subsequent  are  not  favored  in  the  law,  aiid 
are  strictly  construed,  as  they  tend  to  the  destruction 
of  estates,  and  in  many  instances,  "when  rigorously  ex- 
acted, work  hardship  scarcely  reconcilable  with  good 
conscience" ;  and,  when  there  remains  a  doubt  whether 
the  clause  in  a  deed  be  a  covenant  or  a  condition,  the 
court  will  incline  against  the  latter  preferring  the  for- 
mer.— Ely  ton  Land  Co.  v.  South  &  North  Ala.  R.  R.  Co.^ 
100  Ala.  396,  14  South.  207 ;  C.  M.  Zimmerman  Mfg,  Co, 
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v.  Daffm,  149  Ala.  380,  42  South.  858,  9  L.  R.  A.  (N.  S.) 
663,  123  Am.  St.  Rep.  58. 

It  is,  however,  equally  well  settled  by  these  authori- 
ties above  cited  that  whether  the  language  in  the  deed 
be  a  covenant  or  a  condition  is  a  matter  of  construction, 
dependent  upon  the  contract,  the  language  employed  in 
the  instrument,  the  circumstances  under  which  the  con- 
tract was  made,  the  relative  position  of  the  parties,  and 
the  purpose  and  object  designed  to  be  accomplished. 
The  intention  of  the  parties  to  the  instrument,  when 
clearly  ascertained,  is  of  controlling  efficacy.  We  add 
the  cases  of  Gibbs  v,  WHght,  5  Ala.  App.  486,  57  South. 
258 ;  Davis  v,  Memphis  &  Charleston  R,  R,  Co,,  87  Ala. 
633,  6  South.  140;  McMahon  v.  Williams,  79  Ala.  288. 

It  is  also  recognized  in  cases  of  this  character  that 
the  fact  that  the  grantee  cannot  be  placed  in  statu  quo 
is  an  important  factor  in  determining  the  question  of 
forfeiture.— 13  Cyc.  701. 

As  the  courts  lean  against  conditions  subsequent  be- 
cause they  work  a  destruction  of  estates,  so,  if  the  gran- 
tor have  other  adequate  remedy,  either  at  law  as  by 
suit  on  the  covenant,  or  in  equity  for  enforcement  of 
vendor's  lien  or  specific  performance,  or  by  injunctive 
relief  restraining  the  use  of  the  property  beyond  the  lim- 
itation or  restriction,  a  forfeiture  will  not  be  declared. 

Many  authorities  are  cited  in  note  to  the  case  of 
Ecroyd  v,  Coggeshall,  21  R.  I.  1,  41  Atl.  260,  79  Am.  St. 
Rep.  741,  and  in  note  to  the  case  of  Hawley  v,  Kafitz,  3 
L.  R.  A.  (N.  S.)  741,  and  in  notes  to  numerous  other 
cases,  a  review  of  which  is  impracticable  here.  We  cite, 
also,  Berkley  v.  Union  Pacific  R,  R,  Co.  (C.  C.)  33  Fed. 
794;  Langley  v.  Cha/pin,  134  Mass.  82.  We  will  make 
mention  of  a  few  of  those  relied  upon  by  counsel  for  ap- 
pellant in  brief. 

We  are  cited  to  the  case  of  fit.  Peters  Church  v.  Bror 
gaw,  144  N.  C.  126,  56  S.  E.  688, 10  L.  R.  A.  (N.  S.)  633; 
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but  in  that  case  it  was  held  that  the  clause  in  the  deed 
against  the  use  of  the  premises  as  a  cemetery  would 
bind  the  grantee  and  be  enforced  in  equity,  and  thus 
there  would  be  no  interest  that  would  not  be  adequately 
protected  by  regarding  the  clause  as  a  limitation  as  to 
the  use  of  the  property.  The  opinion  makes  use  of  the 
following  quotation :  "If  we  can  contsrue  this  clause  as 
an  obligation  to  abstain  from  doing  the  thing  describ- 
ed, which,  by  acceptance  of  the  deed,  became  binding 
upon  the  grantee  as  an  agreement  enforceable  in  behalf 
of  any  interest  entitled  to  invoke  its  protection,  I  think 
we  are  in  conscience  bound  to  give  that  construction, 
and  thereby  place  ourselves  in  accord  with  that  inclina- 
tion of  the  law,  which  regards  with  disfavor  conditions 
involving  the  forfeiture  of  estates." 

In  the  case  of  Hawley  v.  Kafitz,  148  Oal.  393,  83  Pac. 
248,  3  L.  R.  A.  (N.  S.)  741,  113  Am.  St.  Rep.  282,  there 
had  been  paid  a  part  of  the  consideration,  and  the  opin- 
ion states  that  it  does  not  appear  that  any  specified 
purpose  was  to  be  attained  by  the  grantor  in  having  the 
building  erected  on  the  lot,  or  that  its  erection  was  the 
sole  consideration. 

In  the  case  of  Shreve  v,  Norfolk  d  Western  R.  R.  Co., 
109  Va.  706,  64  S.  E.  972,  23  L.  R.  A.  (N.  S.)  771,  it  ap- 
pears that  upon  the  lots  the  company  had  erected  a 
section  house  and  switchings  and  sidings,  that  it  had 
never  refused  to  build  the  depot,  but  had  repeatedly 
stated  it  would  do  so  as  soon  as  business  at  that  point 
w^ould  justify  it,  no  time  being  fixed  in  the  deed  for  the 
erection  of  the  depot;  and  the  opinion  further  states 
that  the  conduct  of  the  grantor  in  the  execution  of  other 
conveyances  indicated  that  he  considered  the  language 
in  the  deed  as  a  covenant. 

In  the  case  of  Rawson  v.  School  District  No,  5,  7  Al- 
len (Mass.)  125,  83  Am.  Dec.  670,  often  cited,  the  deed 
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expressed  the  grant  to  the  town  "for  a  burying  place 
forever."  It  does  not  appear  that  this  specific  use 
would  inure  specially  to  the  benefit  of  the  grantor,  and 
the  opinion  states  that  it  cannot  be  said  that  the  sole 
oause  or  consideration  which  induced  the  grantor  to 
convey  the  estate  to  the  town  was  that  it  should  be  used 
for  the  specific  purpose  designated. 

Turning  to  our  own  authorities,  relied  upon  by  coun- 
sel in  brief,  it  will  be  noted  that  in  the  case  of  Elytoth 
La/nd  Co.  v.  South  &  North  Ala,  R.  R.  Co.,  supra,  the 
railroad  had  been  built  on  the  land,  and  the  parties 
could  not  be  placed  in  statu  quo,  and,  as  it  appeared 
the  grantor  desired  the  building  of  the  road  so  as  to  en- 
hance in  value  its  property,  it  was  unreasonable  to  sup- 
pose a  forfeiture  of  the  estate  was  contemplated  by  the 
parties.  Such  a  result  would  have  worked  a  great  hard- 
ship, not  "reconcilable  with  good  conscience,"  and  this 
of  itself  might  tend  at  least  to  a  refutation  of  the  idea 
that  a  forfeiture  was  intended. 

The  case  of  Piedmont  Land  d  Improvement  Co.  v. 
Piedmont  Foundry  d  Machine  Co.,  96  Ala.  389,  11 
South.  332,  expressly  states  that,  if  a  rescission  should 
be  decreed,  it  would  not  be  practicable  for  the  parties 
to  be  placed  in  the  situation  they  occupied  when  the 
contract  was  made.  Furthermore,  it  appears  that  the 
bill  was  filed  for  rescission  of  the  contract,  based  upon 
a  fraudulent  promise  of  the  grantee,  or  upon  its  mere 
failure  to  comply  with  the  promise  as  to  the  operation 
of  its  work.  The  opinion  does  not  discuss  the  question 
of  conditions  subsequent,  and  can  be  of  no  material  aid 
to  us  here. 

In  the  case  of  Zimmerman  Manufacturing  Co.  v. 
Baffin,  supra,  it  is  noted  that  the  entire  consideration 
and  full  value  for  the  trees  had  been  paid.  There  are, 
however,  no  points  of  similarity  between  that  case  and 
the  one  here  under  consideration. 


Digiti 


zed  by  Google 


186  ]  OF  ALABAMA.  279 

[Seaboard  A.  L.  Ry.  CJo.,  et  al.  v.  Anniston  Manufacturing  Co.] 

In  the  case  of  Gardner  v.  Knight,  124  Ala.  273,  27 
South.  298,  it  is  shown  that  the  deed  was  made  by  the 
father  to  Lucy  Knight,  his  daughter,  and  that  the  gran- 
tor reserved  a  life  estate,  and  accepted,  as  part  at  least 
of  the  consideration,  the  written  obligation  of  J.  C. 
Knight  to  provide  for  him.  The  opinion  states  that  the 
•grantor  received  from  J.  0.  Knight  "his  legal  and  bind- 
ing obligation  to  provide  for  him,  and  this  was  the 
consideration  for  which  he  conveyed  the  land — this 
was  what  he  stipulated  for  in  the  instrument."  The 
grantor,  therefore,  accepted  the  "legal  and  binding  ob- 
ligation" for  support  of  a  third  person,  not  the  grantee, 
and,  as  the  opinion  says,  "this  was  what  he  stipulated' 
for  iii  the  instrument." 

In  the  case  of  Broton  v.  Chicago  &  N,  W.  R.  R.  Co. 
(Iowa)  82  N.  W.  1003,  it  would  seem  that  the  decision 
was  to  a  considerable  extent  influenced  by  the  fact  that 
there  was  no  obligation  imposed  upon  the  grantee  by 
the  instrument ;  the  court  regarding  the  absence  of  such 
obligation  inconsistent  with  the  view  that  the  provision 
in  question  created  a  covenant  merely. 

In  the  instant  case  it  is  clear  there  is  an  absence  of 
any  legal  and  binding  obligation  on  the  part  of  the  gran- 
tee created  by  this  deed.  The  grantor  could  not  ob- 
tain relief  by  way  of  specific  performance.— ^?6c^nc 
Lighting  Co.  v.  Mobile  8t,  Ry.,  109  Ala.  190,  19  South. 
721,  55  Am.  St  Rep.  927 ;  Iron  Age  Pub.  Co.  v.  Western 
Union  Telegraph  Co.,  83  Ala.  498,  3  South.  296,  3  Am. 
St.  Rep.  702 ;  Tex.  d  Pac.  Ry.  Co.  v.  Marshall,  136  U.  S. 
394,  10  Sup.  Ct.  846,  34  L.  Ed.  385. 

Here  the  sole  consideration  for  the  deed  was  the  ben- 
efits to  be  derived  from  the  building  of  the  road,  and 
which  benefits  were  especially  intended,  so  far  as  this 
deed  was  concerned,  to  inure  to  the  grantor  only.  Here 
we  have  no  legal  and  binding  obligation  of  the  grantee 
which  can  be  enforced  in  equity. 
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That  a  suit  at  law  for  damages  as  for  a  breach  of  a 
covenant,  from  the  averments  of  the  amended  bill, 
would  be  a  wholly  inadequate  remedy,  we  entertain  no 
doubt.— ilf.  d  M,  Ry.  Co.  v.  Gilmer,  85  Ala.  422,  5  South. 
138.  The  parties  may  be  placed  in  statu  quo.  There 
has  been  no  change  to  the  injury  of  the  grantee. 

To  use  the  language  found  in  the  opinion  of  the  chan- 
cellor: "If  the  right  of  way  shall  remain  intact  for- 
ever, though  no  railroad  be  constructed,  the  complain- 
ant has  parted  with  its  property  for  a  definite  purpose  of 
benefit  to  itself,  which  purpose  it  has  no  power  to  ac- 
complish or  compel,  and  there  is  no  other  benefit  of  any 
equivalent  value  to  be  derived  from  the  conveyance,  but 
on  the  other  hand,  a  positive  and  serious  detrimens:,  or 
at  least  the  continuous  possibility  of  the  same." 

Of  course  what  is  here  said  must  not  be  understood 
as  indicating  a  view  that,  because  the  grantor  would 
thus  be  left  without  any  adequate  remedy,  it  would  of 
consequence  be  entitled  to  the  relief  sought,  for  prin- 
ciples of  law  are  not  to  be  declared  on  the  doctrine  ab 
inconvenienti,  but  merely  as  indicating  that  the  fact 
that  the  grantor  has  thus  voluntarily  placed  itself  in 
such  situation  is  at  least  worthy  of  some  consideration 
in  determining  the  intention  of  the  party  at  the  time 
of  the  execution  of  the  conveyance,  when  considered  in 
the  light  of  "the  application  of  good  sense  and  sound 
equity  to  the  object  and  spirit  of  the  contract  in  the 
given  case." 

Upon  consideration  of  the  averments  of  the  bill  as 
amended,  showing  the  contract  made,  the  language  used 
in  the  instrument  as  indicating  the  sole  consideration 
to  be  the  benefits  to  be  derived  from  the  building  of  the 
road  then  in  contemplation,  the  relative  position  of  the 
parties,  the  circumstances  under  which  the  deed  was 
executed,  and  the  object  and  purpose  designed  to  be  ac- 
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complished,  we  are  persuaded  that  the  bill  has  equity, 
and  that  it  is  sufficient  as  against  the  attack  here  made. 

After  a  careful  investigation  of  the  authorities,  we 
find  none  which,  in  our  opinion,  militate  against  the 
conclusion  here  reached.  We  also  agree  with  the  opin- 
ion that,  no  time  having  been  fixed  by  the  deed,  the  road 
was  to  be  built  within  a  reasonable  time  {Murrell  v. 
Whiting,  32  Ala.  54;  23  Am.  &  Eng.  Ency.  Law,  585), 
and  that  the  reasonableness  of  the  time  necessary  to 
build  the  railroad  would  necessarily  be  largely  a  ques- 
tion of  fact.  We  are  also  of  the  opinion,  in  view  of  the 
fact  that  the  contract  was  made  in  the  light  of  the  or- 
dinances and  franchises  of  the  city  of  Anniston,  that, 
under  the  averments  of  the  bill  as  amended,  the  time 
fixed  for  the  expiration  of  such  franchise  would  be  at 
least  prima  facie  the  reasonable  time  here  intended  by 
the  law,  although  of  course  not  conclusive  thereof.  Un- 
der the  averments  of  the  bill,  this  is  a  question  of  fact, 
not  affecting  the  equity  of  the  bill. 

One  of  the  assignments  of  demurrer  takes  the  point 
that  the  Atlanta  &  Birmingham  Air  Line  Railway  is 
improperly  joined  as  a  party  respondent.  This  appeal 
is  by  the  respondent  Seaboard  Air  Line  Railway,  and 
the  respondent  Atlanta  &  Birmingham  Air  Line  Rail- 
way is  not  a  party  to  this  appeal.  As  a  misjoinder 
could  be  taken  advantage  of  only  by  the  latter,  it  results 
that  this  appellant  can  take  nothing  by  this  assignment 
under  our  authorities. — Worthington  v.  Miller,  134  Ala. 
420,  32  South.  748. 

We  conclude  that  the  chancellor  correctly  ruled,  and 
his  decree  overruling  the  demurrer  to  the  bill  as  amend- 
ed is  therefore  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  Somerville,  JJ., 
concur. 
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Providence  Oil  &  Gas  Co.,  et  al.  v.  Allen,  et  al. 

Bill  to  Cancel  Trust  Agreement. 

(Decided  May  14,  1914.     65  South.  329.) 

1.  Corporations;  Transfer  of  Stock;  Agreement;  Relief. — A  decree 
cancelling  an  agreement  for  the  transfer  of  corporate  stock  in  trust  to 
relieve  the  coriwration  is  supported  by  evidence  that  respondent,  who 
was  president  of  the  corporation,  and  induced  the  making  of  the 
agreement,  concealed  or  suppressed  the  fact  that  the  company  had 
brought  out  a  gusher  or  gas  well,  when  inquiries  were  made  of  him 
concerning  the  same  before  the  transfer. 

2.  Fraud;  Evasion  or  Acts. — Deceit  can  be  grounded  on  evasions 
and  acts  as  well  as  upon  misrepresentations. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bennbbs. 

Bill  by  Joseph  V.  Allen  and  others  against  the  Prov- 
idence Oil  &  Gas  Company,  Q.  B.  Crowe,  and  another. 
Decree  for  complainants,  and  respondents  appeal.  Af- 
firmed. 

Bill  against  G.  B.  Crown  and  James  L.  Davidson, 
individually  and  as  president  and  secretary,  respective- 
ly, of  the  Providence  Oil  &  Gas  Company,  for  the  pur- 
pose of  canceling  a  trust  agreement  entered  into  be- 
tween complainant  and  respondents.  Decree  overrul- 
ing demurrers  to  the  bill,  and  granting  the  relief  pray- 
ed, and  respondents  appeal.  It  appears  from  the  bill 
that  on  December  23,  1909,  a  trust  agreement  was  en- 
tered into  between  G.  B.  Crowe,  J.  B.  Allen,  and  cer- 
tain other  stockholders  in  the  Providence  Oil  &  Gas 
Company,  whereby  Allen,  along  with  other  parties  to 
the  agreement,  was  induced  to  turn  over  to  Weekley  as 
trustee  for  the  benefit  of  the  corporation  certain  shares 
of  stock  held  by  them.  Crowe  was  the  second  largest 
stockholder  in  the  company,  and,  in  proposing  and  in- 
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ducing  the  agreement,  represented  to  Allen  and  others 
that  the  oil  company  was  involved,  that  it  needed  mon- 
ey to  carry  on  its  operations,  and  that,  if  those  signing 
the  agreement  would  execute  it  and  turn  their  stock 
over  to  the  trustee  to  be  sold  for  the  benefit  of  the  cor- 
poration as  provided  in  the  agreement,  it  would  put  the 
company  on  its  feet,  and  under  the  agreement  the  offi- 
cers then  in  office  were  to  resign,  and  Crowe  was  to  be 
made  president  and  general  manager,  with  full  charge 
and  control  of  the  business,  and  with  certain  officers 
and  directors  of  his  own  choosing.  At  the  time  Crowe 
approached  appellee  to  get  him  to  make  this  transfer, 
the  stock  of  the  company  appeared  worthless,  although 
it  was  engaged  in  boring  for  oil  and  gas  on  certain 
lands  in  Fayette  county,  and  that  Crowe,  when  he  ap- 
proached plaintiff,  knew  that  a  gusher  or  gas  well  had 
just  been  struck  on  the  property,  and,  in  reply  to  appel- 
lee^s  question  as  to  what  they  had  out  there  in  Fayette 
county,  Crowe  said  that  he  did  not  know,  but  would  try 
and  find  oujt,  and  after  the  stock  was  transferred  in 
blank,  and  Crowe  and  his  associates  had  been  placed 
in  control,  appellee  was  informed  that  a  Christmas  pres- 
ent was  in  store  for  them,  and  for  the  first  time  learned 
what  Crowe  had  known  all  the  time. 

Bowman^  How^ard  &  Weaver^  for  appellant.  Com- 
plainant should  have  applied  to  the  directors  to  remedy 
the  corporate  evil  if  there  was  one,  and  failing  to  do  so 
his  complaint  should  have  shown  clearly  facts  which  ex- 
cused his  failure  to  do  so. — Crow  v,  Florence  I,  &  C,  Co,, 
143  Ala.  541.  All  the  parties  to  the  trust  agreement  are 
necessary  parties  to  the  bill,  and  the  objection  can  be 
taken  for  the  first  time  on  appeal. — Lodcson  v.  Ala,  W. 
Co.,  73  Ala.  289;  Sim's  Eq.  §§  292-3.  Fraud  without 
injury  is  no  ground  for  equitable  relief. — 3  Mayf.  823. 
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Stokely^  Scrivnbr  &  DoMiNiCK^  for  appellee.  There 
is  no  question  about  the  equity  of  the  bill. — May  v.  May, 
167  U.  S.  311.  There  was  no  necessity  of  applying  to 
the  board  of  directors  for  relief. — Crowe  v.  Florence  I. 
d  G.  Co.,  143  Ala.  541.  Appellee  was  entitled  to  the  re- 
lief prayed  for. 

ANDERSON,  C.  J.— It  may  be  conceded  that  the  re- 
lationship between  Allen  and  Crowe  was  not  such  as 
may  have  called  for  voluntary  information  from  Crowe 
to  Allen  as  to  the  bringing  in  of  a  gusher  on  the  land  in 
question  on  December  20th,  three  days  before  the  con- 
summation of  the  transfer  of  stock  by  the  agreement  of 
December  23d.  But  it  is  very  evident  that  before  the 
final  transfer,  and  after  the  20th  of  December,  Allen 
made  inquiries  of  Crowe  as  to  the  prepress  of  the  bor- 
ing and  the  result  of  the  experiments,  and  was  led  to 
believe,  by  an  evasive  answer,  that  no  important  dis- 
coveries had  been  made,  when  as  a  fact  the  discovery  of 
December  20th  had  been  made,  and  it  was  known  to 
Crown  that  the  gusher  was  either  in  paying  quantities 
or  was  of  such  importance  as  to  perhaps  affect  the  stock 
and  financial  condition  of  the  Providence  Company,  and 
which  was  the  subject  of  the  negotiation  between  the 
parties.  It  is  therefore  evident  that,  whether  Crowe  did 
or  did  not  knowingly  make  any  direct  misrepresenta- 
tions, his  answers  to  Allen's  inquiries  were  so  evasive  as 
to  conceal  or  suppress  the  facts  about  which  Allen  had 
inquired,  and  as  to  which  he  had  the  right  to  inquire, 
as  Crowe  was  interested  in  both  companies,  and  Allen's 
company  had  a  lease  on  the  land  upon  which  the  other 
company  was  boring,  and  upon  which  the  gusher  was 
brought  in  by  Crowe  and  associates.  Deceit  can  be 
grounded  on  evasions  and  acts,  as  well  as  upon  direct 
misrepresentations. 
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The  decree  of  the  chancery  court  is  afBrmed. 
Affirmed. 

McClellan,  Mayfield,  and  db  Graffbnried,  J  J.,  con- 
cur. 


Drew,  et  al.  v.  Ft.  Payne  Co. 

Bill  to  Foreclose  Mortgage,  With  Intervention. 
(Decided  April  16,   1914.    65   South,  71.) 

1.  Bankruptcy;  Trustee;  Right  to  Intervene. — The  right  of  a  trus- 
tee In  bankruptcy  to  intervene  in  a  case  pending  In  the  courts  of 
this  state  is  to  be  determined  under  and  by  the  practice  and  rules  of 
the  state  court. 

2.  Same;  Premature  Proceedings, — A  trustee  in  bankruptcy  acts 
prematurely  in  assuming  to  proceed  as  a  party  in  a  cause  in  the  state 
court  before  permission  granted  to  Intervene  in  the  court  either 
affirmatively  or  tacitly,  and  papers  filed  by  him  in  such  court  may 
be  stricken  out  on  motion. 

.3.  Intervention;  Parties;  Proceedings, — One  seeking  to  Intervene 
in  a  pending  cause  must  apply  to  the  court  having  Jurisdiction  of  the 
cause  for  permission  to  file  a  petition  of  intervention,  of  which  the 
parties  to  the  suit  must  have  notice,  and  where  it  appears  from  the 
face  of  the  application  that  a  case  is  made  for  intervention,  leave 
to  file  such  petition  should  have  been  granted. 

4.  Pleadings;  Aniendnuents ;  Leave  of  Court. — The  filing  of  a  sec- 
ond answer  and  cross  bill  without  giving  notice,  and  without  leave  of 
the  court  first  had  and  obtained  under  section  3126,  Code  1907,  is 
unauthorized  and  the  pleading  is  properly  stricken. 

5.  Appeal  and  Error;  Hwmtless  Error, — A  party  cannot  complain 
of  the  action  of  the  court  in  striking  a  pleading  filed  as  an  answer 
to  his  pleading. 

6.  Corporations;  Foreign;  Mortgages. — A  purchase  money  mortgage 
executed  to  one  as  trustee  for  a  foreign  corporation  is  enforceable 
in  this  state,  notwithstanding  such  incoriwration  has  not  secured  a 
license  to  do  business  in  this  state. 

7.  Mortgages;  Fraud;  Burden  of  Proof. — On  relying  on  the  fraudu- 
lent representation  as  to  the  title  of  real  estate  conveyed  to  defeat 
foreclosure  of  the  purchase  money  mortgage  has  the  burden  of  allega- 
tion and  proof  of  fraudulent  representation  by  clear  statement  and 
convincing  evidence. 
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Appeal  from  DeKalb  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  the  Ft.  Payne  Company  against  E.  C.  Drew, 
trustee,  and  others,  in  which  a  trustee  in  bankruptcy 
of  a  party  respondent  sought  to  intervene.  From  a  de- 
cree denying  intervention  and  granting  relief,  respond- 
ent and  the  trustee  in  bankruptcy  appeals.    AflBrmed. 

C.  B.  Powell,  for  appellant.  In  paying  commission 
a  fraud  was  being  perpetrated  on  the  buyer  which  com- 
plainant well  knew. — McDowell  v,  Rigney,  108  Mich. 
276.  The  court  erred  in  striking  the  pleading  and  the 
motion  of  the  trustee  from  the  file. — 8  Collier  on  Bank- 
ruptcy, 224,  804  and  843.  The  trustee  was  entitled  to 
plead  to  the  jurisdictioin  or  make  any  defense  which 
any  other  creditor  could  affirmatively  assert. — 8  Collier 
on  Bankruptcy,  222  ;  56  Ga.  150;  58  N.  Y.  56;  12  Wall. 
397.  The  mortgage  is  void  under  the  statutes  because 
given  to  a  foreign  corporation,  and  the  trustee  in  bank- 
ruptcy has  a  right  to  assert  this  defense. — ^Authorities 
supra. 

R.  C.  Hunt  and  Luke  P.  Hunt^  for  appellant.  For 
former  appeal  see  Bcucter  v.  Ft.  P.  Co,,  62  South.  42. 
The  court  will  not  consider  testimony  not  noted  by  the 
register  on  submission,  and  objection  to  testimony  not 
made  will  not  be  considered. — Harper  v.  T.  N.  Hcuynes 
Co,,  149  Ala.  178.  The  trustee  is  in  the  same  positioDi 
as  a  purchaser  pendente  lite. — 27  Cyc.  1572;  91  U.  S. 
521;  103  U.  S.  68;  186  N.  Y.  60;  Stein  v.  McGrath,  128 
Ala.  181.  The  state  rules  of  pleading  and  practice  gov- 
ern where  a  trustee  in  bankruptcy  seeks  to  intervene  in 
a  cause  pending  in  the  state  court. — 6  Am.  Bankruptcy 
Reports,  409;  Collier  on  Bankruptcy  224.  Where  the 
allegation  of  fraud  and  misrepresentation  is  denied  the 
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affirmant  has  the  burden  both  in  the  pleadings  and  the 
proof. — Coleman  v.  Kiernan,  159  Ala.  545;  Hotvell  v. 
N.  Bir.  L.  Co.,  95  Ala.  389. 

McCLELLAN,  J.— This  bill  was  filed,  April  28,  1911, 
by  the  Fort  Payne  Company  to  foreclose  a  purchase- 
money  mortgage  given  to  it  by  E.  0.  Drew  and  Louisa 
H.  Drew.  The  Drews  and  the  Fort  Payne  Fuel  &  Iron 
Company  were  made  parties  defendant.  On  May  2, 
1911,  after  notice  to  all  respondents  and  appearance  by 
all  parties,  through  their  respective  solicitors,  the  reg- 
ister appointed  a  receiver  as  prayed  in  the  bill.  E.  C. 
Drew  effected  a  review  of  the  register's  action  by  the 
chancellor;  and  the  chancellor  affirmed  the  action  of 
the  register,  on  May  1,  1911.  The  respondents  filed,  on 
September  22,  1911,  a  motion  to  strike  certain  parts  of 
the  original  bill,  and  upon  hearing  before  the  chancellor 
this  motion  was  overruled  on  October  26,  1911.  In  this 
order  it  was  provided  that  "respondents  are  allowed 
until  Monday,  October  30, 1911,  at  12  o'clock  noon,  Tvith- 
in  which  to  answer  the  bill  of  complaint,  and  if  the  an- 
swer is  not  filed  by  that  time,  the  complainant  may  ap- 
ply to  the  register  for  decree  pro  confesso."  At  11 
o'clock  a.  m.,  October  30,  1911,  the  respondents  filed 
their  answer  to  the  original  bill ;  and  made  their  answer 
a  cross-bill.  In  this  pleading  respondents  alleged  fraud- 
ulent misrepresentations  by  the  Fort  Payne  Company 
that  it  owned  in  fee  all  the  lands  and  personal  property 
and  had  a  good  right  to  sell  the  same,  and  that  a  great 
deal  of  the  property  described  in  the  conveyance  did  not 
belong  to  the  Fort  Payne  Company;  much  of  that  to 
which  the  Fort  Payne  Company  had  no  title  or  right 
being  greatly  improved.  It  was  also  alleged  that  the 
respondents  had  paid,  approximately,  f29,000  on  the 
purchase  price,  and  that  they  had  expended  $40,000  in 


Digiti 


zed  by  Google 


288  SUPREME  COURT  [Vol. 

[Drew,  et  al.  v.  E^.  Payne  CJo.] 

the  improvement  of  the  property,  before  the  falsity  of 
the  representations  indicated  was  discovered.  Oflfer  was 
therein  made  to  pay  the  balance  of  the  purchase  money 
upon  the  perfection  of  the  grantor's  (mortgagee's)  title. 
Included  in  the  prayer  of  the  cross-bill  is  this:  That 
if  the  title  be  not  perfected,  the  complainants  in  the 
cross-bill  be  reimbursed  in  the  aggregate  of  the  two 
sums  before  mentioned,  and  that  a  lien  therefor  be  es- 
tablished upon  the  real  and  personal  property  which 
the  Fort  Payne  Company  had  good  right  to  sell.  On  Oc- 
tober 31,  1911,  the  respondent  in  the  cross-bill  (the  Fort 
Payne  Company)  filed  demurrer  and  answer  thereto. 
It  thus  appears  that  the  cause  on  both  original  and 
cross-bill  was  at  issue.  The  deposition  of  F.  H.  Eaton, 
president  of  the  Fort  Payne  Company  was  taken  on  No- 
vember 6,  1911.  While  no  date  of  the  taking  of  the  tes- 
timony of  E.  C.  Drew  and  others  has  been  found  in  the 
transcript,  apparently  these  depositions  were  taken  be- 
fore November  20,  1911.  The  Fort  Payne  Fuel  &  Iron 
Company  was  adjudged  a  bankrupt,  by  the  District 
Court  of  the  United  States,  on  October  16  (or  19),  1911, 
and  J.  M.  Baxter  was  constituted  the  trustee  in  bank- 
ruptcy. On  November  20,  1911,  a  consent  decree  was 
entered  in  the  bankrupt  court;  wherein  it  was  stipulat- 
ed that  the  trustee  was  accorded  the  option  to  intervene 
in  this  cause ;  and,  if  he  decided  to  intervene,  he  should 
be  allowed  60  days,  after  the  expiration  of  20  days  from 
the  date  of  the  consent  decree  in  the  bankruptcy  court, 
in  which  to  prepare  this  case  for  trial,  and  that  this 
cause  should  be  submitted  for  decree  in  vacation  at  the 
expiration  of  the  80  days  from  the  date  (November  20, 
1911)  of  the  consent  decree.  On  December  21,  1911, 
an  order  was  entered  in  the  chancery  court  allowing  the 
trustee  to  intervene.  This  order  allowing  intervention 
by  the  trustee  stipulated  that  the  intervener  might  come 
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in  to  "defend  the  suit,  and  for  this  purpose  he  may  file 
an  answer  within  20  days  from  this  date,  and  take  evi- 
dence as  [he]  may  be  advised  will  be  to  the  interest  of 
the  trust  estate,''  and  requiring  the  submission  of  the 
cause  at  the  expiration  of  80  days  from  the  date  of  the 
consent  decree  in  the  bankruptcy  court,  viz.,  November 
20,  1911.  Previous  to  the  date  of  this  order,  made  De- 
cember 21,  1911,  the  trustee  had  filed  in  the  chancery 
court  demurrer  to  the  original  bill  and  a  motion,  or  mo- 
tions, to  strike  the  answer,  and  cross-filed  for  the  re- 
spondents, of  whom  the  Fort  Payne  Fuel  &  Iron  Com- 
pany was  one,  to  suppress  depositions  already  taken  in 
the  cause,  and  to  have  the  property  in  the  hands  of  the 
receiver  turned  over  to  the  trustee  in  bankruptcy.  The 
chancery  court,  in  response  to  the  original  complain- 
ant's motion,  struck  from  the  file  these  papers  filed  by 
the  trustee  in  bankruptcy,  expressing  its  conclusion  in 
this  respect  in  the  mentioned  decree  of  December  21, 
1911,  just  preceding  the  order  allowing  the  trustee  to  in- 
tervene. 

The  consent  decree  entered  in  the  bankruptcy  court 
did  not  of  course  effect,  as  it  did  not  purport  to  even  un- 
dertake, to  constitute  the  trustee  a  party,  in  any  sense, 
to  the  cause  then  and  theretofore  pending  in  the  chan- 
cery court.  It  seems  necessary,  under  the  practice  in 
the  bankruptcy  court,  that  a  trustee  be  given  the  con- 
sent of  such  courts  to  intervene  in  a  state  court  in  a 
cause  therein  pending  against  the  bankrupt. — Collier  on 
Bank.  (8th  Ed.)  pp.  221,  222.  But  the  right  of  a  trus- 
tee to  intervene  in  such  a  pending  cause  is  to  be  heard 
in  and  determined  under  the  practice  and  rules  of  the 
State  Court— Collier  on  Bank.  (8th  Ed.)  pp.  223,  224; 
Bank  of  Commerce  v.  Elliott,  109  Wis.  648,  85  N.  W. 
417,  6  Am.  Bankr.  Rep.  409 ;  5  Cyc.  p.  378;  Nat.  Dis.  Co. 
V.  Seidel,  103  Wis.  489,  79  N.  W.  744. 
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In  this  state  a  person  proposing  to  interrene  in  a 
pending  cause  should  petition  the  court  having  juris- 
diction of  the  cause  in  which  he  would  intervene,  pray- 
ing to  be  allowed  to  Me  a  petition  of  intervention,  of 
which  parties  to  the  suit  should  have  notice.  If  from 
the  face  of  the  application  it  appears  that  a  case  is  made 
for  intervention,  leave  should  be  granted  to  the  appli- 
cant to  file  his  petition  for  intervention.  Upon  hear* 
ing  of  this  petition,  the  court  will  determine  whether 
the  petitioner  shall  be  allowed  to  intervene. — Ex  parte 
Gray,  157  Ala.  358,  47  South.  286,  131  Am.  St.  Rep.  62. 

It  is  manifest  that  papers  undertaken  to  be  filed  in 
this  chancery  cause,  by  the  trustee  before  that  court 
had,  either  affirmatively  or  tacitly,  allowed  the  trustee 
to  intervene,  were  well  subject  to  be  stricken  by  the 
court  in  which  the  trustee,  not  yet  recognized  as  a  party 
to  the  cause,  assumed  to  proceed  as  a  party  thereto,  and 
so  without  regard  to  the  real  merits  of  any  contention 
his  pr^nature  assertions  of  right  or  remedy  contained. 

Subsequent  to  the  admission  of  the  trustee  as  a  party 
respondent,  the  trustee  filed  demurrer  and  answer  and 
cross-bill.  The  demurrer  was  overruled  by  the  chancel- 
lor; and  on  the  trustee's  appeal  that  action  of  the  chan- 
cellor was  affirmed. — Baxter  v.  Fort  Payne  Co.,  182  Ala. 
249,  62  South.  42. 

There  was  no  error  in  striking  the  second  answer  and 
cross-bill  of  E.  0.  Drew,  as  shown  by  the  decree  of  May 
13,  1913,  no  notice  thereof  having  been  given,  and  no 
leave  of  the  court  having  been  granted  to  file  it. — Code, 
§  3126.  The  effect  of  the  order  striking  the  paper  was 
to  only  eliminate  it  as  respected  the  original  bill,  leav- 
ing it  as  a  response  to  the  cross-bill  filed  by  the  trustee. 

Apart  from  these  considerations,  the  only  appellant 
assigning  errors  being  the  trustee  in  bankruptcy,  any 
unfavorable  disposal  of  an  alleged  ci*oss-bi11  (of  Drew) 
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filed  to  the  crcwss-bill  of  the  trustee  in  bankruptcy  could 
not  be  ground  of  complaint  by  the  trustee  in  bank- 
ruptcy. 

There  is  no  merit  in  the  contention  that  the  mortgage 
was  unenforceable  and  void  because  of  the  failure  of  the 
Fuel  &  Iron  Company,  a  foreign  corporation,  to  secure 
a  license  in  this  state,  even  if  it  were  assumed  (for  the 
occasion  only)  that  Drew  was  trustee  for  the  corpora- 
tion.— Brooklyn  Ins.  Co.  v.  Bledsoe,  52  Ala.  538;  Alex- 
ander V.  Ala.  Western  Ry.,  179  Ala.  480,  60  South.  295. 

It  was  asserted  against  the  granting  of  the  relief 
sought  in  the  original  bill  that  fraudulent  misrepresen- 
tations were  made  as  to  the  title  of  the  grantor  (mort- 
gagee) to  parts  of  the  large  property  described  in  the 
conveyance  and  in  the  mortgage  back.  The  burden  of 
proof  aasumed  by  the  allegation  stated  was  to  sustain 
it  by  clear  and  convincing  evidence. — Coleman  v,  Kier- 
nan,  159  Ala.  545,  49  South.  330.  A  review  of  the  evi- 
dence bearing  on  the  issue  thus  raised  fails  to  convince 
this  court  that  the  burden  was  discharged. 

The  decree  is  affirmed. 

Affirmed. 

Andbbson,  C.  J.,  and  Sayrb  and  db  Graffenbied^  JJ.^ 
concur. 
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Young  V.  Love. 

Bill  for  Partition. 

(Decided  January  22,  1914.    Rehearing  denied  June  4.  1914. 
65  South.  337.) 

Deeds;  Vdlidity;  Undue  Influence;  Presumption  and  Burden  o/ . 
Proof. — Where  confidential  relations  exist  between  the  parties  to  a 
deed,  the  law  raises  the  presumption  of  undue  influence — ^not  as  a 
presumption  of  fraud  or  an  act  malum  In  se — ^but  simply  as  the  con- 
tinuance of  that  influence  naturally  attaching  to  a  confldential  rela- 
tionship, and  puts  the  burden  upon  the  grantee  of  repelling  such 
presumption  by  clear  and  convincing  proof  that  he  acted  in  good 
faith,  and  did  not  take  advantage  of  such  relationship. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Guntbb. 

Bill  by  Ellen  Love  against  C.  C.  Young  and  others, 
to  sell  land  for  division  or  patition,  with  cross-bill  by 
respondent  Binner.  From  a  decree  granting  relief  to 
complainant  and  cross  complainant,  respondent  Young 
appeals.    Affirmed. 

Stbineb,  Ceum  &  Wbil^  and  Walter  B.  Jonbs^  for 
appellant.  There  is  no  allegation  of  undue  influence 
existing  at  the  time  of  the  execution  and  delivery  of  the 
deed,  and  the  fifth  ground  of  demurrer  should  have  been 
sustained.— 75  Pac.  760;  127  Pa.  St.  564;  127  111,  523; 
17  O.  St.  302;  198  Pa.  St.  362.  The  bill  fails  to  allege 
that  undue  influence  was  exercised  for  any  undue  and 
disadvantageous  purpose. — 102  N.  E.  1048 ;  44  Mo.  537 ; 
4  Ed.  Ch.  433,  525,  532.  It  is  not  alleged  that  undue  in- 
fluence destroyed  free  agency. — Mullen  v.  Johnson^  157 
Ala.  262 ;  Council  v,  Mayhew,  172  Ala.  297 ;  Jackson  v. 
Rowell,  86  Ala.  596.  The  bill  is  inconsistent  and  re- 
pugnant in  seeking  to  set  aside  the  deed  on  the  grounds 
of  insanity  and  mental  incapacity,  and  at  the  same  time 


Digiti 


zed  by  Google 


186.]  OF  ALABAMA.  293 

[Toung  V.  Love.] 

upon  the  assertion  that  it  was  obtained  by  undue  in- 
fluence.— 5  Idahi.  230.  If  complainant  would  avoid  the 
deed  she  must  make  restitution. — 88  Merrill  173 ;  57  Atl. 
117;  Devlin  on  Deeds,  76;  9  Ves.  478;  Pom.  Eq.  §  946; 
106  111.  App.  610;  B.  R.  L.  &  P.  Co.  v.  Jordan,  170  Ala, 
530.  Cross  complainant  has  been  guilty  of  laches. — 
Dent  V.  Long,  90  Ala.  172;  49  South.  133.  The  court 
erred  in  decreeing  that  the  deed  was  void  for  undue  in- 
fluence, and  in  refusing  to  decree  that  Young  was  vested 
with  the  title  in  fee  simply  to  all  the  real  estate  de- 
scribed in  the  original  bill. — Bumey  v.  Torrey,  100  Ala. 
157. 

Mark  D.  Brainabd^  for  appellee.  Under  the  assign- 
ments of  error  all  the  demurrers  would  have  to  be  good 
in  order  to  put  the  trial  court  in  error  on  its  rulings. 
— Aetna  L.  I.  Co.  v,  Laseter,  153  Ala.  630 ;  Brent  v.  Bald- 
yyvn,  160  Ala.  635.  Other  assignments  cannot  be  con- 
sidered because  of  generality. — So.  Ry.  v.  Kirsh,  150 
Ala.  659;  Jordan  v.  Rice,  165  Ala.- 650;  Dickens  v.  Dick- 
ens, 174  Ala.  345.  The  question  of  the  insanity  of  Jane 
Davis,  as  well  as  the  question  of  undue  influence  is 
clearly  stated  and  fully  proven,  entitling  cross  .complain- 
ant Benner  to  the  relief  granted. — Letohatchie  B.  C.  v. 
Bullock,  133  Ala.  548;  Phillips  v.  Bradford,  147  Ala. 
346;  Cleere  v.  Cleere,  82  Ala.  588;  Ahercromhie  v.  Car- 
penter, 150  Ala.  294.  Unduje  influence  that  will  avoid 
a  deed  has  had  much  consideration  at  the  hands  of  this 
court,  and  will  be  found  discussed  in  the  following  cases. 
— Couch  V,  Couch,  148  Ala.  435;  Hutchison  v.  Hutchi- 
son, 142  Ala.  586;  McQueen  v,  Wilson,  131  Ala.  610; 
Nelson  v.  Broum,  164  Ala.  409,  and  cases  cited.  Under 
the  facts  in  this  case,  the  burden  waa  on  the  grantee  to 
show  bona  fides  or  the  absence  of  undue  influence. — 
Ryan  v.  Price,  106  Ala.  584;  Kyle  v.  Perdue,  95  Ala. 
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579.  The  bill  was  not  inconsistent  or  multifarious. — 
fielleview  C.  Co.  v.  McEvers^  174  Ala.  460,  and  author- 
ities cited.  The  case  of  Walling  v.  Thomas,  132  Ala. 
426,  appears  to  be  decisive  of  all  the  questions  here 
raised. 

MAYPIELD,  J.— Ellen  Love  filed  her  bill  against 
appellant  and  Deal  Binner  as  a  tenant  in  common,  and 
sought  to  have  the  land  in  question  sold  for  distribution 
among  the  tenants  in  common. 

The  land  in  question  was  conveyed  by  Moses  Bros,  to 
Mark  Johnson  and  Jane  Johnson,  who  were  husband 
and  wife,  in  1889.  The  husband  died  before  the  wife, 
but  without  issue,  and  complainant  claims  to  have  in- 
herited the  husband's  half  interest ;  she  being  his  sister. 
Deal  Binner  appears  to  be  the  heir  of  Jane  Johnson,  the 
wife,  and  claims  to  have  inherited  the  full  title  to  all  the 
land  in  question.  He  sets  up  in  his  cross-bill  that  the 
land  in  question  was  the  homestead  of  Mark  Johnson 
when  he  died,  and  that,  it  being  of  less  value  than  f  2,- 
000,  and  of  less  area  than  160  acres,  under  the  law  of 
this  state  at  the  time  of  his  death,  the  title  thereto  vest- 
ed absolutely  in  his  widow,  and  that  cross-complain- 
ant inherited  the  fee  at  the  death  of  the  widow. 

The  trial  court  found  in  favor  of  this  claim  of  Binner, 
and  the  correctness  of  the  finding,  so  far  as  the  home- 
stead is  concerned,  seems  not  to  be  contested  on  this  ap- 
peal. 

Binner,  in  his  cross-bill,  sought  to  have  a  deed  made 
by  Jane  Johnson  to  EflSe  Young,  conveying  the  land  in 
question,  canceled  as  a  cloud  on  his  title. 

Appellant,  C.  C.  Young,  claims  by  inheritance  from 
Effle  Young.  The  bone  of  contention  in  the  court  be- 
low, and  on  this  appeal,  is  the  validity  of  this  deed  from 
Jane  Johnson  to  Effie  Young.     If  the  deed  is  valid,  it 


Digiti 


zed  by  Google 


186.]  OP  ALABAMA.  295 

[Young  V.  Love,] 

is  conceded  that  the  title  to  the  land  in  question  is  in 
appellant;  but,  if  it  is  void,  as  the  trial  court  found 
and  declared  it  to  be,  then  the  title  is  in  appellee  Deal 
Binner. 

The  cross-bill  alleged  that  Jane  Johnson  was  non 
compos  mentis  at  the  time  the  deed  to  Effle  Young  was 
executed ;  and  also  that  the  deed  was  obtained  by  fraud 
and  undue  influence  on  the  part  of  the  grantee,  Effle 
Young. 

Much  evidence  was  taken  on  these  issues,  and  the 
trial  court  found  the  issue  in  favor  of  the  cross-com- 
plainant, Binner ;  that  is,  thai  the  deed  was  void  because 
obtained  by  undue  influence  on  the  part  of  the  grantee. 
It  could  serve  no  purpose  to  analyze  or  discuss  the  evi- 
dence on  this  issue.  It  is  only  necessary  to  say  that  it 
has  been  carefully  examined,  and  that  we  concur  with 
the  trial  court  in  the  finding  that  the  deed  was  obtained 
by  such  undue  influence  as  to  render  it  void  and  au- 
thorize its  cancellation  as  a  cloud  on  the  title  of  said 
Binner. 

The  law  on  this  subject — what  is  sufficient  to  con- 
stitute* undue  influence  such  as  will  authorize  a  deed 
to  be  declared  void  and  canceled,  burden  of  proof,  weight 
and  sufficiency  of  the  evidence  in  such  cases — has  been 
so  often  declared  by  this  court  that  it  is  needless  to  re- 
state it  here.  See  the  following  cases  in  which  will  be 
found,  fully  stated,  and  substantially  as  follows,  the 
law  which  we  find  to  be  applicable  to  the  case  made  by 
the  record : 

"In  respect  to  the  question  of  undue  influence  aris- 
ing from  confidential  relations  as  affecting  the  valid- 
ity of  deeds  and  wills,  the  courts  have  made  a  distinc- 
tion between  transactions  inter  vivos  and  transactions 
of  a  testamentary  character.  In  transactions  inter 
vivos,   where  confidential  relations  exist  between   the 
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parties,  the  law  raises  up  the  presumption  of  undue  in- 
fluence, and  puts  upon  the  donee,  when  the  dominant 
party  in  the  transaction,  the  burden  of  repelling  such 
presumption  by  competent  and  satisfactory  evidence; 
and  this  is  usually  done  by  showing  that  the  gran- 
tor had  the  benefit  of  competent  and  independent  advice 
of  some  disinterested  third  party.  ♦  ♦  ♦  Undue  in- 
fluence with  respect  to  gifts  and  conveyances  inter  vivos 
is  a  very  different  matter.  It  may  exist  without  either 
coercion  or  fraud.  It  may  result  entirely  from  the  con- 
fidential relation,  without  activity  in  the  direction  of 
either  coercion  or  fraud,  oh  the  part  of  the  beneficiary 
occupying  the  position  of  dominant  influence.  It  is 
upon  him  not  only  to  abstain  from  deceit  and  duress, 
but  to  affirmatively  guard  the  interests  of  the  weaker 
party,  so  that  their  dealings  may  be  upon  a  plane  of 
equality,  and  at  arm's  length.  To  presume  undue  in- 
fluence in  such  a  case,  therefore,  is  not  to  presume  fraud 
or  coercion,  or  any  act  which  is  malum  in  se,  but  sim- 
ply the  continuance  of  the  influence  which  naturally  in- 
heres in  and  attaches  to,  the  relation  itself." — HutcJie- 
son  V.  Bibh,  et  al,  142  Ala.  587,  588,  38  South.  754. 

"The  confidential  relation  existing,  and  one  of  the 
grantees  being  the  dominant  spirit,  the  law  presumes 
the  exercise  of  undue  influence,  and,  to  repel  the  pre- 
sumption, requires  clear  and  convincing  proof  that  the 
parties  claiming  the  benefit  of  the  conveyance  acted  in 
perfect  good  faith,  and  did  not  take  advantage  of  the 
weakness  of  the  father.  Such  proof,  necessary  to  uphold 
the  transaction,  has  not  been  produced.  The  principles 
of  law  applicable  are  familiar  and  well  established,  and 
have  found  frequent  statement  in  our  cases. — McLeod 
V.  McLeod  145  Ala.  269,  40  South.  414  [117  Am.  St 
Rep.  41] ;  McQueen  i\  Wilson,  131  Ala.  606,  31  South. 
94;  Ryan  v,  Pn<^e,  106  Ala.  585,  17  South.  734;  Wad- 
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dell  V.  Lanier,  62  Ala.  347;  Malone  v,  Kelley,  54  Ala. 
532."  Conch,  et  al.  v.  C(mch,  et  al,  148  Ala.  335,  336, 
42  South.  625. 

The  cross-bill  was  not  subject  to  the  demurrer  inter- 
posed, and  there  was  hence  no  error  in  overruling  the 
demurrer.  Finding  no  error  in  the  record,  the  decree 
of  the  chancellor  must  be  affirmed. 

Affirmed. 

Andbbson^  C.  J.,  and  McClbllan  and  Sombbville, 
JJ.,  concur. 


Burrow  v.  Qifton. 

Specific  Performcmce, 

(Decided  April  9,  1914.     65  South    58.) 

1.  Specific  Performance;  BUI;  Time  of  Filing. — A  bill  for  specific 
performance  should  not  be  filed  until  the  arrival  of  the  time  when 
the  grantor  was  bound  to  make  a  conveyance. 

2.  Same;  Parties. — ^Where  a  husband  entered  on  land  under  a  con- 
tract of  purchase,  and  made  it  his  homestead,  and  upon  his  death, 
the  homestead  was  transmitted  to  the  minor  children,  such  children 
and  the  widow,  are  necessary  parties  to  a  bill  for  specific  perform- 
ance of  the  contract. 

3.  Same;  Fenue.— Under  section  3093,  Code  1907,  a  bill  for  spe<'ific 
performance  may  be  filed  either  in  the  county  in  which  the  respond- 
ent resides  or  in  the  county  in  which  the  real  estate  is  situated. 

4.  Homestead;  Property  Subject  to. — Under  section  4160,  Code  1907, 
the  head  of  a  family  has  a  homestead  in  land  upon  which  he  entered 
under  a  contract  of  purchase,  and  on  which  he  has  made  his  home, 
and  this  right  passes  to  the  widow  and  minor  children  under  sections 
4196.  4198.  Code  1907,  subject  to  the  prior  right  of  the  vendor  to 
collect  tlie  purchase  price. 

5.  Injunction;  Protection  of  Homestead;  Ejectment. — Where  the 
homestead  right  of  a  father  and  husband  in  land  upon  which  he 
has  entered  under  contract  of  purchase  is  transmitted  on  his  death 
to  his  widow  and  minor  children,  equity  will  protect  the  widow's 
right  to  possession  by  Injunction,  and  prevent  the  vendor  from  ousting 
her  pending  the  life  of  the  contract. 
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Appeal  from  Clay  County  Court. 

Heard  before  Hon.  E.  J.  Oabeison. 

Bill  by  C.  D.  Clifton  against  J.  W.  Burrows  for  spe- 
cific performance.  Decree  for  complainant  and  respond- 
ent appeals.    Affirmed. 

Dbnson  &  Overton,  for  appellant.  There  is  no  equity 
in  the  bill.— §§  4196,  4207,  Code  1907.  The  Clay  county 
court  had  no  jurisdiction. — §  3093,  Code  1907;  Harvyell 
V.  Lehmwrvy  72  Ala.  344.  Complainants  were  not  parties 
to  the  contract,  and  not  entitled  to  specific  performance. 
—1  Dan.  Ch.  285;  Waterman  on  Specific  Perf.  §  63. 
There  can  be  no  homestead  in  lands  the  title  to  which 
was  not  in  decedent  at  the  time  of  his  death. — Jones  v. 
Woodstock  L  Co,,  95  Ala.  551;  McCain  v.  McCain,  12 
Ala.  510. 

Walter  S.  Smith,  for  appellee.  The  jurisdiction  is 
in  either  the  county  of  respondent's  residence,  or  the 
county  where  the  land  is  situated. — §  3093,  Code  1907 ; 
Reeves  v.  Brown,  103  Ala.  537 ;  Harwell  v,  Lehma^i,  72 
Ala.  344 ;  Ashurst  v.  Gibson,  57  Ala.  584.  All  persons 
materially  interested  in  the  subject-matter  of  the  suit 
must  be  made  parties. — Storey's  Eq.  PI.  §  73 ;  Harwell 
V.  Lehman,  supra.  The  homestead  passed  to  the  widow 
and  minor  children,  or  such  rights  in  the  homestead  as 
the  husband  had  at  the  time  of  his  death. — Robin- 
son V,  Allison,  97  Ala.  496;  Stiff  v.  Cobb,  126  Ala,  387; 
Landford  v.  Lee,  119  Ala.  248;  Mitchum  v.  Moore,  73 
Ala.  542.  Complainants  were  entitled  to  have  the  con- 
tract specificaly  performed. — Ross  v.  Sparks,  93  Ala. 
153;  Dams  v.  Robei^ts,  89  Ala.  402;  Olimr  v,  L.  /.  Co,, 
82  Ala.  417.  The  court  properly  enjoined  the  ejectment 
suit,  as  the  widow  had  a  right  to  hold  pending  the  time 
of  the  contract. — Bank  of  Bliam,  v,  Roden,  97  Ala.  404 ; 
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Meyer  v.  Mitchum,  75  Ala.  475;  Moses  v.  McLean,  82 
Ala.  370. 

SAYRE,  J. — This  bill  was  filed  by  appellee  to  enforce 
the  specific  performance  of  a  contract  by  which  appel- 
lee's husband,  now  dead,  assumed  to  buy  and  appellant 
to  sell  a  certain  80-acre  tract  of  land  in  Randolph  coun- 
ty, and  to  enjoin  an  action  of  ejectment  brought  by  ap- 
pellant against  appellee  for  the  recovery  of  the  land. 
By  the  contract,  of  date  December  20,  1909,  appellee's 
husband,  W.  L.  Clifton,  agreed  to  pay  |900  in  equal  an- 
nual installments  of  |180,  due  November  1st  in  1910, 
1911,  1912,  1913,  and  1914.  All  installments  paid,  ap- 
pellant agreed  in  writing  to  make  a  warranty  deed. 
Clifton,  with  his  wife  and  minor  children,  went  into 
possession,  and  since  then  the  land  has  been  occupied 
as  a  homestead.  Clifton  paid  the  first  installment  when 
due,  and,  though  he  died  before  the  due  date  of  the  sec- 
ond, he  had  anticipated  that  in  good  part,  and  his  widow 
paid  the  balance  when  due.  Long  before  the  third  in- 
stallment fell  due,  appellant  brought  his  action  at  law 
against  appellee  for  the  recovery  of  the  land.  There- 
upon, on  August  26,  1912,  appellee  filed  her  bill. 

As  a  bill  for  specific  performance  the  bill  cannot  be 
maintained  for  two  reasons:  The  bill  is  prematurely 
filed ;  to  such  a  bill  seasonably  exhibited  in  the  right  of 
a  deceased  vendee  his  heirs  must  in  the  ordinary  case 
be  parties. — McKa/y  v.  Broad,  70  Ala.  377.  And  where 
the  homestead  is  transmitted  to  and  becomes  absolute 
in  minor  children,  they  at  least  must  be  parties.  So, 
then,  the  equity  of  the  bill  at  this  time  depends  upon 
the  character  of  appellee's  interest  in  the  land  as  widow 
of  the  deceased  vendee  and  the  necessity  that  the  court 
of  equity  should  intervene  to  protect  her  possession 
pending  the  performance  of  the  contract. 
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Appellant  makes  the  preliminary  objection  to  appel- 
lee's bill  that  the  latter  has  mistaken  the  venue;  that 
her  bill  should  have  been  filed  in  Randolph  county, 
where  the  land  is.  Appellant  lives  in  Clay,  and  for  that 
reason  appellee's  bill  was  filed  in  that  county.  Appel- 
lee, as  the  statute  prescribing  the  venue  of  bills  in  equity 
(Code,  §  3093)  has  been  construed,  might  have  filed  her 
bill  in  either  county. — Ashurst  v.  Gibson^  57  Ala,  586 ; 
Hancell  V.  Lehma/n,  72  Ala.  345;  Reeves  v.  Broion,  103 
Ala.  537,  15  South.  824. 

The  statute,  declaring  the  constitutional  right,  pro- 
vides that  the  homestead  of  every  resident  of  this  state 
"shall  be,  to  the  extent  of  any  interest  he  may  have  there- 
in, whether  a  fee  or  less  estate,  or  whether  held  in  com- 
mon or  in  severalty,  exempt." — ^Code,  §  4160.  It  also 
provides  that  "the  homestead  of  any  resident  of  this 
state,  leaving  surviving  him  at  his  death  a  widow  and 
minor  child  or  children  ♦  ♦  ♦  shall  be  exempt 
from  administration  and  the  payment  of  debts  in  favor 
of  such  widow  and  minor  children,  or  either,  in  any 
event,  during  the  life  of  the  widow,  or  the  minority  of 
the  child  or  children,  whichever  may  last  terminate.'* 
— Section  4196.  And  in  certain  condition  the  title  of 
the  homestead  vests  absolutely  in  the  widow  and  chil- 
dren.— Section  4198.  So  that  decedent  vendee  had  a 
homestead  in  the  land,  which,  though  his  title  was  mere- 
ly equitable,  the  Constitution  and  the  statute  exempted 
to  him,  cannot  be  denied. — Tyler  v,  Jeioett^  82  Ala.  93, 
2  South.  905.  This  homestead  right  in  the  widow  and 
children  is  subordinate  to  appellant's  security  for  the 
purchase  money.  But  the  right  and  title  of  decedent, 
on  the  other  hand,  could  not  be  defeated,  except  by  a 
failure  to  make  the  payments  stipulated  in  the  agree- 
ment of  purchase  or  abandonment  of  the  contract  in 
some  other  way.     Decedent's  right  under  the  contract, 


Digiti 


zed  by  Google 


186J  OF  ALABAMA.  301 

[Burrow  v.  Clifton.] 

constituting  his  title  to  the  homestead,  was  transmitteil 
by  the  statute  to  the  widow,  who  took  in  common  with 
the  minor  children  as  a  necessary  incident  to  and  evi- 
dence of  their  right  to  the  continued  enjoyment  of  the 
homestead  as  exempt  from  administration  or  the  pay- 
ment of  debts,  other  than  the  purchase  price,  or  for  di- 
vision among  heirs.  If  this  were  not  so,  "the  homestead 
exemption  would  be  deprived  of  the  feature  which 
chiefly  recommends  it  to  favor." — 21  Cyc.  563 ;  Garland 
V,  Bostick,  118  Ala,  209,  23  South.  698.  Whether  the 
widow  and  children  in  this  case  have  a  fee,  so  to  speak, 
in  the  equity,  or  some  lesser  estate,  is  immaterial.  They 
are  entitled,  the  widow  as  much  as  any  of  them,  to 
their  joint  possession  of  the  homestead.  But  appellee's 
interest  in  the  homestead,  like  that  of  her  joint  tenants, 
being  as  yet  a  mere  equity,  which  may  or  may  not  ripen 
into  a  legal  title,  and  her  right  of  possession  not  being 
secured  by  any  contract  between  her  and  appellant,  nor 
derived  by  inheritance  from  decedent,  equity  will  extend 
its  arm,  pending  the  life  of  the  contract,  to  prevent  ap- 
pellant ousting  her  possession  by  means  of  the  legal 
title  resident  in  him. — Tyler  v,  Jewett,  supra. 

The  chancellor's  decree  was  correct  and  will  be  af- 
firemd. 

Affirmed. 

Anderson,  C.  J.,  and  McClbllan  and  Sombrvillb, 
JJ.,  concur. 
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Slaughter  v.  Slaughter,  et  al. 

Bill  to  Determine  to  Whom  Endowment  is  Payable. 

(Decided  May  21,  1914.    65  South.  34a) 

1.  Insurance;  Fraternal;  Change  of  Beneficiary;  Parol  Evidence. — 
Where  the  by-laws  of  a  fraternal  order  declare  that  a  member  shall 
execute  a  certificate  showing  the  disposition  he  desires  shall  be  made 
of  his  endowment,  in  the  absence  of  such  certificate,  the  endowment 
must  be  paid  to  the  widow  and  orphans  or  legal  heirs,  subject  to  the 
endowment  provisions,  and  when  a  member  obtains  a  certificate  stipu- 
lating that  it  may  be  changed  by  him  from  time  to  time,  as  to  the 
beneficiary,  such  member  cannot  change  the  beneficiary  by  parol  ex- 
pression merely,  and  the  expression  of  his  wish  to  an  officer  of  the 
local  lodge  to  make  a  change  of  beneficiaries  does  not  effect  a  change. 

2.  Same;  Beneficiaries. — Under  the  rules  permitting  a  member  to 
designate  another  beneficiary  although  he  had  a  wife  and  children, 
and  in  the  absence  of  a  rule  or  statute  of  the  order,  restricting  the 
beneficiary  to  a  lawful  wife,  an  allusion  to  a  beneficiary  in  the 
certificate  as  a  wife  of  the  member,  was  merely  descrlptip  personae, 
and  not  a  warranty  to  the  order  that  she  was  the  lawful'  wife,  and 
such  beneficiary  could  recover  on  the  certificate  although  another 
was  the  lawful  wife  of  the  member. 

3.  Same;  Hearsay, — Statements  of  a  deceased  member  of  an  order 
that  he  had  told  an  officer  of  his  local  lodge  to  malLe  a  change  speci- 
fied in  reference  to  the  beneficiary  in  the  certificate  were  hearsay, 
and  should  not  be  considered  in  determining  whether  a  change  in  the 
beneficiaries  was  made. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disqub. 

Bill  of  interpleader,  by  the  Grand  Lodge  A.  F.  &  A. 
M.  (colored)  of  Alabama  against  Sarah  Slaughter  and 
Robert  B.  Slaughter,  to  determine  the  right  to  the  pro- 
ceeds of  the  benefit  certificate  in  favor  of  Jacob  Slaugh- 
ter, deceased  member  of  a  local  lodge.  From  a  decree 
awarding  the  fund  to  Sarah  Slaughter,  Robert  Slaugh- 
ter appeals.    Affirmed. 

It  appears  without  dispute  that  the  deceased  member, 
Jacob  Slaughter,  filed  with  the  local  secretary  a  cer- 
tificate in  due  form,  designating  as  beneficiary,  "my  wife 
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Sarah  Slaughter,"  and  that  this  certificate  remained  in 
the  custody  of  the  local  lodge,  and  had  not  been  changed 
at  the  time  of  Jacob  Slaughter's  death.  Bobert  Slaugh- 
ter is  the  son  of  Jacob,  and  his  mother  is  Mariah  Slaugh- 
ter, who  claims  to  have  been  the  original  and  the  only 
•lawful  wife  of  Jacob,  from  whom,  however,  she  was  per- 
manently separated  about  20  years  ago,  but  not  divorc- 
ed ;  after  which  Jacob  formally  married  and  lived  with 
Sarah  as  his  wife  down  to  within  about  a  year  of  his 
death.  The  claims  of  Robert  are  based  on  the  testimony 
of  several  witnesses,  which  it  is  alleged  tends  to  and 
supports  the  conclusion  that  Jacob  declared  several 
times  before  his  death  that  he  wished  to  make  Bobert 
his  beneficiary  in  lieu  of  Sarah,  that  he  so  instructed 
an  officer  of  the  lodge  to  change  the  certificate,  and  that 
the  officer  promised  he  would  do  so.  As  to  these  mat- 
ters the  evidence  is  in  painted  conflict. 

CuLU  &  Martin^  for  appellant.  The  designation  of 
the  beneflciary  in  the  certificate  could  be  changed  by 
parol  designation,  and  did  not  require  the  solemnity  of 
a  will  or  deed. — Afcw^w  v.  Woodmen  of  America,  253 
111.  400.  The  society  may  waive  compliance  of  its  reg- 
ulations or  the  member  may  put  it  beyond  his  power 
to  comply  literally  with  the  regulations,  or  a  member 
may  do  all  that  he  can  do  leaving  formal  ministerial 
acts  to  be  performed  by  the  society. — 2ft  Cyc.  1334-5. 
The  deceased  had  the  right  to  change  beneficiaries  from 
time  to  time,  and  at  any  time  without  formal  writing. — 
1  Bacon  Benefit  Society,  p.  625.  The  beneficiary  may  be 
changed  by  parol. — Nibliw  v.  Benefit  Society,  410;  45 
Am.  St.  Bep.  20;  104  Cal.  171;  149  Mass.  521 ;  123  K.  Y. 
367. 

McCOBD  S;,  Davis,  for  appellee.  There  is  nothing  pro- 
hibitive in  the  certificate  or  in  the  rules  of  the  order 
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that  would  prevent  Sarah  Slaughter  from  being  the 
beneficiary. — Stoelker  v.  Thornton,  88  Ala.  246.  The 
formalities  required  to  change  the  beneficiary  cannot  be 
waived  by  the  officers  of  a  subordinate  lodge. — 43.Atl. 
286;  208  Pa.  101.  Under  the  facts  in  this  case  and  the 
rule  of  the  order,  the  beneficiary  named  in  the  certificate 
became  entitled  to  the  amount  immediately  upon  the 
death  of  Jake  Slaughter,  whether  she  was  the  wife  or 
not  of  said  Jake  Slaughter. — 3  A.  &.E.  Enc.  of  Law,  943 ; 
155  Pa.  St.  5;  41  Ga.  338;  119  Wis.  312.  The  court 
properly  held  that  the  beneficiary  could  not  be  changed 
by  parol.— §  6174,  Code  1907;  Barnwell  v.  Murrell,  18 
South.  831 ;  Woodruff  v.  Hundley,  32  South.  570. 

SOMERVILLE,  J.— Under  the  regulations  and  by- 
laws of  the  Masonic  Lodge,  which  brings  this  fund  into 
court  for  the  benefit  of  the  person  lawfuly  entitled  to 
receive  it,  Jacob  Slaughter,  the  deceased  member,  was 
authorized  to  designate  the  beneficiary  of  the  endow- 
ment to  be  paid  at  his  death. 

The  provisions  directly  pertinent  are: 

"(a)  Every  endowment  member  should  execute  and 
deposit  with  the  secretary  of  his  lodge  an  endowment 
certificate  showing  the  disposition  he  desires  made  of 
his  endowment,  which  certificate  shall  be  respected 
after  death  as  his  last  will  and  testament." 

"(b)  In  the  absence  of  such  certificate  the  endow- 
ment must  be  paid  to  the  widow  and  orphans  or  legal 
heirs  subject  to  the  endowment  provisions." 

The  certificate  itself  recites  that  "this  certificate  may 
be  changed  by  signer  from  time  to  time."  There  are  no 
specific  provisions  here  as  to  the  mode  by  which  this 
change  is  to  be  effected.  But  it  seems  perfectly  clear,  by 
necessary  implication,  that  it  must  be  done  by  the  mem- 
ber either  by  filing  a  new  certificate,  or  by  indorsing  the 
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change  upon  the  original.  It  is  to  be  noted  that  the 
right  here  recognized  is  not  to  change  the  heneficiarj/ 
merely,  but  to  change  the  certificate.  Certainly  this 
cannot  be  done  by  parol  expression  merely.  The  object 
in  view  is  to  avoid  the  disputes,  the  doubts,  and  the 
frauds,  which  must  inevitably  attend  the  award  of  such 
benefit  endowments,  if  the  beneficiary  can  be  changed 
by  and  made  subject  to  the  vagaries  of  parol  evidence  in 
the  shape  of  alleged  antemortem  statements  by  the  de- 
ceased. While  the  member's  certificate  is  not  regarded 
as  a  testament,  the  analogy  is  very  strong,  and  the  rules 
of  law  which  protect  wills  against  posthumous  attack 
and  alteration  are  applicable  with  almost  equal  force  to 
benefit  certificates,  as  far  as  sound  legal  policy  is  con- 
cerned. 

It  is  true  that  courts  of  equity  have  in  some  cases 
given  effect  to  attempted  but  unperfected  changes  of 
beneficiaries  by  association  members,  but  in  doing  so 
they  have  proceeded  with  great  caution. 

"The  rule,  that  the  parties  must  comply  with  the  laws 
of  the  society  in  order  to  effect  a  change  of  beneficiary 
is  subject  to  three  exceptions,  namely:  (1)  Where  the 
society  has  waived  compliance  with  its  regulations  or 
estopped  itself  to  assert  noncompliance  therewith;  (2) 
where  it  is  beyond  the  power  of  the  member  to  comply 
literally  with  the  regulations,  as  where  the  rules  re- 
quire a  surrender  of  the  original  certificate,  and  it  is 
impossible  for  the  member  to  surrender  it;  and  (3) 
where  the  member  has  done  all  that  he  is  required  to 
do,  and  only  formal  ministerial  acts  on  the  part  of  the 
society  remain  to  be  done  in  order  to  complete  the 
change,  and  the  member  dies  before  performance  there- 
of."—29  Cyc.  133b. 

This  text  is  well  supported  by  the  following,  among 
other,  authorities :  Orand  Lodge,  etc,  v.  Noll,  9  Mich.  37, 
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51  N.  W.  268,  15  L.  R.  A.  350,  30  Am.  St.  Rep.  419;  In- 
dependent Foresters  v.  Kelihery  36  Or.  501,  59  Pac.  1109, 
60  Pac.  563,  78  Am.  St.  Rep.  785 ;  Hall  v,  Allen,  75  Miss. 
175,  22  South.  4,  65  Am.  St.  Rep.  601 ;  Lahey  v.  Lahey, 
174  N.  Y.  146,  66  N.  E.  670,  61  L.  R.  A.  791,  95  Am.  St. 
Rep..  554;  Uihrs  v,  Luhrs,  123  N.  Y.  367,  25  N.  E.  388, 
9  L.  R.  A.  534,  20  Am.  St.  Rep.  754: ;  Marsh  v.  Sup.  Coun- 
cil, etc.,  149  Mass.  512  21  N.  E.  1070,  4  L.  R.  A.  382. 
See,  also,  the  notes  in  15  L.  R.  A.  352,  19  Am.  St.  Rep. 
781,  786,  52  Am.  St.  Rep.  543,  562,  and  Bacon  on  Ben- 
efit Societies,  §§  309,  310. 

While  several  of  appellant's  witnesses  testify  to  state- 
ments by  the  deceased  member  of  his  wish  to  make  ap- 
pellant the  beneficiary  of  this  endowment  only  one  wit- 
ness testifies  that  he  expressed  that  wish  to  an  officer 
of  the  lodge.  Accepting  as  true  the  testimony  of  this 
witness  (Luke  Pope),  it  is  clear  that  the  deceased  mem- 
ber never  made  such  an  attempt  to  change  the  certifi- 
cate as  would  authorize  a  court  of  equity  to  treat  the 
change  as  accomplished. 

Moreover,  Pope's  testimony  in  this  regard  is  radical- 
ly contradicted  by  another  of  appellant's  witnesses 
(O'Reilly),  who  was  present  on  the  occasion  specified; 
and  the  whole  statement  is  denied  by  Alford,  the  Wor- 
shipful Master  of  the  local  lodge,  to  whom  Pope  assert- 
ed the  deceased  had  expressed  his  wish  to  have  the  cer- 
tificate changed. 

Of  course  hearsay  statements  of  the  deceased  that 
he  had  told  Alford  to  make  the  change  are  not  compe- 
tent evidence,  and  must  be  rejected. 

On  the  whole  evidence,  which  is  confused  and  con- 
flicting, we  are  not  reasonably  convinced  that  the  de- 
ceased requested  Alford  to  make  the  change,  and  on 
either  view  of  the  case  we  cannot  ascribe  error  to  the 
finding  and  decree  of  the  chancery  court. 
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It  is  of  no  consequence  that  Sarah  Slaughter,  the 
beneficiary  named  in  the  certificate,  was  not  the  lawful 
wife  of  the  deceased  member.  The  rules  of  the  order 
permit  a  member  to  designate  another  beneficiary 
though  he  have  wife  and  children  living,  and  the  rules 
of  public  policy  which  have  been  applied  by  the  courts 
to  ordinary  life  insurance  do  not  govern  benefit  endow- 
ments. Where  no  rule  of  the  order  and  no  public  stat- 
ute restrict  the  beneficiary  to  a  lawful  wife,  the  allu- 
sion to  the  beneficiary  in  the  certificate  as  the  member's 
wife  is  mere  descriptio  personae,  and  not  a  warranty  to 
the  Order  that  she  is  a  lawful  wife.  The  whole  subject 
is  ably  discussed  in  the  recent  case  of  Mutual  Life  Ins. 
Co.  V.  Cummings,  66  Or.  272,  133  Pac.  1169,  47  L.  R.  A. 
(N.  S.)  252,  and  the  authorities  are  collected  in  the 
editor's  note  thereto. 

The  decree  will  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Maypield  and  Gardner,  JJ., 
concur. 


Pake  V.  Leinkauf  Bank.  Co.,  and  Pillans, 
Hanaw  &  Pillans  v.  Same. 

Appeal  From  an  Order  Removing  Trustee, 

(Decided  April  14,  1914.     Reiiearing  denied  May  14,  1914. 
65  South.  139.) 

1.  Appeal  and  Error;  Parties  Entitled. — One  not  a  party  to  a 
cause  cannot  prosecute  an  appeal  therefrom  to  the  Supreme  Court; 
hence,  attorneys  for  the  assignee  or  trustee  for  the  benefit  of  credi- 
tors, cannot  appeal  from  a  decree  fixing  their  fees  on  an  order 
removing  the  trustee. 

2.  Same;  Decrees  Appealable;  Discharge  of  Trustee. — An  order  re- 
moving an  assignee  or  trustee  appointed  for  the  benefit  of  creditors 
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is  a  mere  Incident  of  the  administration  of  the  trust,  and  Is  not  a 
final  decree  ^^ithin  the  purview  of  section  2837,  Code  1907,  and 
hence,  not  appealable. 

Appeal  from  Mobile  Law  and  Equity  Court 

Heard  before  Hon.  Sapfold  Bbrnby. 

Harry  B.  Pake  was  appointed  assignee  to  take  charge 
of  and  administer  the  affairs  of  the  Lienkauf  Banking 
Company  for  the  benefit  of  its  creditors.  From  a  decree 
removing  him,  he  appeals,  and  Pillans,  Hanaw  &  Phil- 
lans  appeal  from  a  decree  fixing  counsel  fees  for  rep- 
resenting such  assignee.    Appeal  dismissed. 

Henry  Hanaw,  Palmeb  Pillans,  and  R.  T.  Ervin, 
for  appellant.  Having  failed  to  find  in  any  instance, 
bad  faith,  fraud,  gross  negligence,  or  willful  violation 
of  any  trust,  the  chancellor  erred  in  the  removal  of  the 
trustee.— Perry  on  Trusts,  5th  Ed.  §  276,  p.  417 ;  Oould 
V.  Hayes,  19  Ala.  438;  Berry,  Trustee  v,  WUlia/insoii, 
Tibhafts,  et  aL,  11  B.  Mon.  p.  255;  Lyan  v.  Foscue,  60 
Ala.  482;  Jones  v.  McPhillips,  77  Ala.  314;  Jones  v. 
Phillips  (2nd  Appeal),  82  Ala.  102;  Preston,  et  dl.  v. 
Wilcox,  38  Mich.  578. 

Gregory,  L.  &  H.  T.  Smith,  for  appellee.  The  trustee- 
ship of  a  trust  is  not  a  property  right,  but  a  mere  inci- 
dent to  the  administration  of  the  trust,  and  the  remov- 
al of  an  individual  and  the  substitution  of  another  is 
not  such  an  order  as  would  support  an  appeal. — Pad- 
gett V.  Brooks,  140  Ala.  257. 

DB  GRAFFENRIED,  J.— In  the  case  of  Ex  parte  Re- 
becca Jonas,  infra,  64  South.  960,  this  court  held  that 
the  decretal  order  removing  Harry  B.  Pake  as  trustee 
was  not  such  an  order  as  would  support  an  appeal  to 
this  court  by  said  Harry  B.  Pake.  For  the  reasons  set 
out  in  the  opinion  in  the  above-cited  cause,  the  appeal  in 
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the  case  at  bar  is  dismissed  from  the  docket  of  thi» 
court. 

In  this  proceeding,  Pillans,  Hanaw  &  Pillans,  who  are 
not  parties  to  this  cause  but  who  are  of  counsel  for 
Harry  B.  Pake,  who  was,  until  his  removal  as  trustee, 
one  of  the  parties  to  the  cause,  have  appealed  to  this 
court  from  the  decree  fixing  the  amount  of  their  coun- 
sel fees.  A  person  not  a  party  to  a  cause  cannot  prose- 
cute an  appeal  to  this  court,  and  for  that  reason  the  ap- 
peal of  said  Pillans,  Hanaw  &  Pillans  is  hereby  dismiss- 
ed out  of  this  court. 

Appeals  dismissed.    All  the  Justices  cncur. 

ON  APPLICATION  FOR  REHEARING. 

This  is,  in  reality,  an  application  for  a  rehearing  in 
the  case  of  Ex  parte  Rebecca  Jonas,  infra,  64 
South.  960.  In  that  case  a  majority  of  the  members  of 
this  court  expressed  the  opinion  that  the  order  of  re- 
moval of  the  trustee,  Harry  B.  Pake,  was  not  a  final  de- 
cree, in  that  it  settled  no  substantial  equity  in  the  cause. 
In  that  case  this  court  did  not,  as  is  now  contended  by 
counsel  for  api)ellants  on  this  application  for  rehearing, 
indicate  that  there  could  be  only  one  final  decree  in  a 
cause  pending  in  the  chancery  court  within  the  mean- 
ing of  section  2837  of  the  Code  of  1907.  The  contrary 
was  well  understood  by  each  member  of  this  court.  In 
truth  the  opinion  in  that  case  places  emphasis  upon  the 
fact  that,  for  a  decree  to  be  final  within  the  meaning  of 
the  above  section  of  the  Code,  it  must  settle  some  of  the 
substantial  merits  or  equities  in  the  cause.  A  majority 
of  the  members  of  this  court,  however,  were  and  are  of 
the  opinion,  for  the  reasons  declared  in  the  above  case, 
that,  when  a  trust  estate  for  the  benefit  of  creditors  is 
being  administered  in  the  chancery  court  under  the  pro- 
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visions  of  our  statutes,  an  order  removing  the  trustee  is 
a  mere  incident  to  the  administration  of  the  trust,  in  no 
way  concerns  any  of  the  substantial  merits  or  equities 
of  the  cause,  and  is  therefore  not  such  a  final  decree  as 
will  support  an  appeal. 

2.  All  of  the  members  of  this  court,  however,  are  of 
the  opinion  that  the  chancellor  was,  for  the  reasons  set 
forth  by  him  in  his  order  of  removal,  justified  in  making 
the  order  removing  the  trustee. 

The  application  for  a  rehearing  is  overruled. 

Overruled. 


Hogan  V.  Scott« 

Bill  to  Vacate  Homestead  Proceedings. 

(Decided  April  23,  1914.    65  South.  209.) 

1.  Judgment;  Vacation;  Fraud, — While  equity  has  Jurisdiction  gen- 
erally to  relieve  against  fraud,  a  final  judgment  of  a  court  of  compe- 
tent jurisdiction  is  not  impeachable  except  for  actual  fraud  in  its 
procurement ;  hence,  a  decree  of  the  probate  court  setting  aside  to  a 
widow,  as  homestead,  all  of  the  real  property  of  her  deceased  husr 
band,  will  not  be  vacated,  notwithstanding  the  petition  therefor, 
fraudulently  alleges  that  there  were  no  minor  children. 

2.  Equity;  Pleading;  BilU. — A  bill  to  vacate  proceedings  In  the 
probate  court  is  one  in  the  nature  of  a  bill  of  review. 

3.  Same. — Where  a  bill  to  vacate  proceedings  in  the  probate  court 
attached  the  record  thereof  as  exhibits,  such  exhibits,  insofar  as  not 
disputed  or  contradicted  by  the  averments  of  the  bill  are  as  much  a 
part  of  the  bill  as  if  set  out  therein.     (Rule  16,  Ch.  Pr.) 

4.  Same;  Orounds  of  Relief. — Where  complainant  has  an  adequate 
remedy  at  law,  equity  will  not  afford  him  relief. 

5.  Same;  Vendor;  Pleading. — Unless  appearing  on  the  face  of  the 
bill,  the  defense  of  laches  and  innocent  purchaser  must  be  raised  by 
answer. 

6.  Homestead ;  Allotment;  Right  of  Survivor. — Under  the  Code  of 
1896,  the  actual  homestead  of  a  decedent  vested  absolutely  in  the 
widow  and  minor  children  without  any  proceedings  setting  it  aside; 
but  where  land  was  not  occupied  as  a  homestead  at  the  time  of  the 
death  of  decedent,  and  it  is  claimed  as  such,  judicial  proceedings 
were  necessary  to  withdraw  it  from  administration,  and  impress 
upon  it  its  homestead  character. 
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7.  Same;  Allotment;  Effect. — CouBtnilng  sections  2070,  2071,  Code 
1896,  where  the  widow  filed  a  petition  under  section  2063,  Code  1896, 
praying  that  the  land  owned  by  deceased  be  set  apart  as  a  home- 
stead and  allying  that  she  was  the  only  heir.  It  Is  held  that  although 
deceased  left  a  minor  son,  the  decree  of  the  probate  court  adjudging 
the  property  to  be  the  homestead,  did  not  bar  the  right  of  such 
minor,  whether  the  property  was  or  was  not  the  actual  homestead  of 
deceased ;  as  the  petition  could  have  been  filed  for  the  benefit  of  the 
minor  as  well  as  of  the  widow,  and  the  decree  merely  withdrew  the 
property  from  administration  as  exempt  property,  and  did  not  vest 
any  title.  Upon  such  contingency  the  statute  Intervened  and  trans- 
ferred the  land  to  the  widow  and  minor  children. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bbnnbrs. 

Bill  by  John  Scott  against  John  Hogan  and  others 
to  vacate  certain  proceedings  in  the  probate  court.  From 
a  decree  overruling  demurrer  to  the  bill,  respondent 
named  appeals.    Reversed,  rendered,  and  remanded. 

The  bill  alleges  that  the  father  of  orator,  one  John 

5.  Scott,  died  in  Jefferson  county,  seised  and  possessed 
of,  occupied  by  him  as  a  homestead,  lot  No.  21  in  block 

6,  Howell's  addition  to  the  town  of  Woodlawn.  That 
said  John  Scott  left  a  widow,  and  your  orator  who  was 
at  the  time  a  minor,  under  14  years  of  age,  and  who  was 
residing  in  the  above-described  property  at  that  time. 
That  on  the  29th  day  of  July,  1903,  Emma  Scott,  the 
widow,  filed  in  the  office  of  the  probate  judge  of  Jeffer- 
son county,  Alabama,  her  petition  fn  writing,  in  which 
she  averred  that  she  was  the  widow  of  said  John  S. 
Scott,  that  said  John  S.  Scott  died  seised  and  possessed 
of  no  homestead,  and  leaving  no  minor  children,  and 
praying  that  said  lot  21  be  set  apart  to  her  in  lieu  of 
homestead.  Whereupon  the  judge  of  probate  issued  a 
commission  to  certain  parties  therein  named  to  set 
apart  exemptions  to  the  said  widow,  and  on  August  4, 
1906,  the  commissioners  filed  their  report  with  the  judge 
of  probate,  setting  aside  lot  21  to  said  widow.  That 
on  August  4th  said  report  was  ordered  to  lie  over  for 
30  days,  and  on  September  4,  1903,  the  probate  judge 
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confirmed  the  report  of  said  commissioners  setting  aside 
said  lot  21  in  lieu  of  homestead.  (The  petitions,  reports, 
and  decrees  are  attached  as  exhibits.)  Paragraph  4 
sufficiently  appears  in  the  opinion.  Paragraph  5  avers 
that  the  respondents  named  are  claiming  an  interest  in 
the  lot  above  described  under  and  by  virtue  of  said  pro- 
bate proceedings,  and  it  is  averred  that  the  legal  title 
properly  belongs  in  orator;  but,  so  long  as  the  probate 
decree  remains  in  force,  he  has  no  adequate  remedy  at 
law  for  the  enforcement  of  his  right  to  said  property. 

Horace  C.  Wilkinson^  for  appellant.  The  fraud  nec- 
essary to  impeach  a  judgment  must  be  actual  fraud  ef- 
fecting the  procurement  thereof. — McDonald  v.  Pearson, 
114  Ala.  630;  Stallworth  v.  Blum,  50  Ala.  56;  Cromelin 
V,  McCauley,  67  Ala.  542;  98  U.  S.  61;  N.  J.  E.  229;  27 
N.  J.  E.  315;  42  N.  J.  E.  573;  25  Pac.  970.  Fraud  is 
not  well  pleaded  in  this  instance,  and  the  demurrers  do 
not  admit  that  the  acts  complained  of  constituted  fraud. 
— Penny  v.  Jaokson,  85  Ala.  67.  The  proceedings  to  set 
aside  the  lot  to  the  widow  was  a  proceeding  in  rem. — 
Singo  v.  FHtz,  165  Ala.  658.  All  that  was  nesessary 
then  was  that  the  court  had  jurisdiction  of  the  res,  not 
that  it  had  jurisdiction  of  the  owner  of  the  res. — Fned- 
man  v.  Shamlin,  117  Ala.  455;  Lyons  v.  Hammer,  84 
Ala.  197.  The  proceedings  did  not  bar  the  right  of  the 
minor,  but  his  remedy  at  law  was  adequate. 

George  E.  Bush,  for  appellee.  The  allegation  of 
fraud  was  sufficient  to  give  equity  jurisdiction,  and  the 
court  properly  overruled  the  demurrer. — McBroom  v. 
Rives,  1  Stew  72;  Kennedy  v.  Kennedy,  2  Ala.  572. 
Equity  will  take  jurisdiction  and  relieve  fraud. — Au- 
thorities supra.  The  question  of  limitation  and  laches 
is  a  matter  for  answer  and  not  for  demurrer  in  this 
case. 


Digiti 


zed  by  Google 


186]  OP  ALABAMA.  313 

[Hogan  v.  Scott] 

GARDNER,  J. — The  material  averments  of  the  bill 
will  appear  in  the  report  of  the  case;  but  for  conven- 
ience the  fourth  paragraph  will  be  here  quoted,  as  fol- 
lows: 

"And  your  orator  avers  that  said  petition  filed  by  the 
said  Emma  Scott  was  a  fraud  upon  your  orator  in  this, 
that  said  lot  21  was  the  homestead  of  the  said  John  S. 
Scott  at  the  time  of  his  death,  and  that  your  orator  was 
at  the  time  of  the  filing  of  said  petition  a  minor,  under 
the  age  of  14  years,  and  was  not  made  a  party  in  any 
way  to  said  proceedings,  nor  had  he  any  knowledge  of 
said  proceedings  until  on  or  about  the  1st  day  of  May, 
1912." 

This  is  the  only  averment  of  fraud  found  in  the  bill, 
and  indeed  is  the  only  attack  made  upon  the  proceed- 
ings in  the  probate  court.  It  therefore  appears  that  the 
only  equity  upon  which  complainant  seeks  to  rest  his 
case  is  the  cancellation  of  the  judgment  and  proceedings 
in  the  probate  court,  setting  apart  said  premises  as  ex- 
empt to  the  widow,  and  the  averments  of  paragraph 
fourth,  above  quoted,  constitute  the  fraud  upon  which 
the  cancellation  is  sought. 

The  sufficiency  of  the  bill  in  this  respect  is  challenged 
by  numerous  assignments  of  demurrer;  but  a  consider- 
ation of  each  assignment  separately  is  considered  unnec- 
essary. 

A  bill  of  this  character  is  commonly  called  an  original 
bill  in  the  nature  of  a  bill  of  review. — McDonald  v. 
Pearson,  114  Ala.  630,  21  South.  534. 

Speaking  of  the  general  jurisdiction  of  a  court  of 
equity  to  grant  relief  against  fraud,  it  was  said  in  the 
opinion  of  the  above  cited  case  as  follows : 

"The  jurisdiction  extends  to  the  vacation  of  the  judg- 
ments or  decrees  of  courts  which  have  been  procivred  by 
fraud.     But  the  final  judgment  or  decree  of  a  court  of 
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competent  jurisdiction  is  impeachable  only  for  aetttal 
fraud  in  its  procurement.^^    (Italics  ours.) 

It  seems  to  be  a  well-established  doctrine  that  the 
acts  for  which  a  court  of  equity  will  set  aside  a  judg- 
ment of  a  court  of  competent  jurisdiction  have  relation 
to  frauds  extrinsic  or  collateral  to  the  matter  tried  by 
the  first  court,  and  not  to  a  fraud  in  the  matter  on 
which  the  decree  was  rendered.  And  it  is  equally  as 
well  settled  that  the  court  will  not  set  aside  a  judg- 
ment because  founded  on  perjured  testimony,  or  on  a 
fraudulent  instrument,  or  for  any  matter  presented  by 
the  issue  in  the  first  court.  Speaking  to  this  question, 
the  court,  in  the  case  of  United  States  v.  Throckmorton^ 
98  U.  S.  61  25  L.  Ed,  93,  has  this  to  say: 

"That  the  mischief  of  retrying  every  case  in  which  the 
judgment  or  decree  rendered  on  false  testimony  given 
by  perjured  witnesses,  or  on  contracts  or  documents 
whose  genuineness  or  validity  was  in  issue,  and  wliich 
are  afterwards  ascertained  to  be  forged  or  fraudulent, 
would  be  greater,  by  reason  of  the  endless  nature  of  the 
strife,  than  any  compensation  arising  from  doing  jus- 
tice in  individual  cases." 

The  case  of  Hanley  v.  Hanley,  114  Cal.  690,  46  Pac. 
736,  is  very  much  in  point,  as  a  reading  of  the  facts  of 
that  case  will  disclose.  The  bill  in  that  case,  filed  by  the 
heirs  of  Patrick  Hanley,  sought  to  vacate  a  judgment 
by  which  certain  property  was  set  aside  to  the  widow, 
Ellen  Hanley,  as  homestead,  and  averred  that  the  said 
Ellen  Hanley  willfully,  falsely,  and  fraudulently  repre- 
sented to  the  court,  and  testified,  that  the  said  prem- 
ises were  community  property,  and  also  falsely  rep- 
resented that  a  certain  declaration  of  homestead  had 
been  filed  on  said  premises  while  she  and  her  husband 
were  actually  residing  thereon.  The  bill  was  held  in- 
sufllcient;  the  court  using  this  language: 
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"The  decree  of  the  superior  court  setting  apart  said 
homestead  was  final,  unless  reversed  on  appeal,  and  it 
cannot  be  atacked  collaterally  in  an  independent  ac- 
tion upon  the  grounds  set  up  in  the  complaint.  A  judg- 
ment or  decree  of  a  court  of  competent  jurisdiction  can 
be  set  aside  in  an  independent  equitable  proceeding  for 
fraud  only  when  the  fraud  alleged  was  extrinsic  or  col- 
lateral to  the  matter  which  was  tried  and  determined 
by  such  court,  and  such  is  not  the  character  of  the  fraud 
alleged  in  the  complaint  in  this  action." 

In  the  opinion  it  is  also  declared  as  settled  beyond 
controversy  that  a  decree  will  not  be  vacated  merely  be- 
cause it  was  obtained  by  forged  documents  or  perjured 
testimony.  Among  the  instances  cited  in  the  books  as 
to  what  constitutes  extrinsic  or  coUaterial  fraud,  as 
pointed  out  in  the  opinion,  are  these :  Keeping  the  un- 
successful party  away  from  the  court  by  false  promise 
of  compromise,  or  purposely  keeping  him  in  ignorance 
of  the  suit,  or  where  an  attorney  fraudulently  pretends 
to  help  a  party,  and  connives  at  his  defeat,  or,  being 
regularly  employed,  corruptly  sells  out  his  client's  in- 
terest." 

The  case  of  Dringer  v.  Receiver  of  the  Erie  Railway, 
42  N.  J.  Eq.  573,  8  Atl.  811,  is  of  interest  in  this  con- 
nection, and  the  opinion  contains  many  citations  and 
quotations  as  well.  Among  other  quotations  is  the  fol- 
lowing extract  from  the  opinion  of  Chief  Justice  Shaw, 
in  the  case  of  Green  v.  Green,  2  Gray  (Mass.)  361,  61 
Am.  Dec.  454: 

"The  maxim  that  fraud  vitiates  every  proceeding  must 
be  taken,  like  other  general  maxims,  to  apply  to  cases 
where  proof  of  fraud  is  admissible.  But,  where  the 
same  matter  has  been  either  actually  tried  or  so  in  is- 
sue that  it  might  have  been  tried,  proof  of  fraud  is  not 
again  admissible.    The  party  is  estopped  to  set  up  such 
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fraud,  because  the  judgment  is  the  highest  evidence,  and 
cannot  be  controverted." 

This  case  also  holds  that  the  acts  for  which  a  court 
of  equity  will  vacate  a  judgment  for  fraud  have  relation 
to  frauds  extrinsic  and  collateral  to  the  matter  tried  by 
the  court,  and  not  to  a  fraud  in  the  matter  on  which  the 
decree  was  rendered. 

The  same  principle  is  stated,  but  in  different  lan- 
guage, in  the  case  of  Stratton  v.  Allen,  16  N.  J.  Eq.  229, 
as  follows : 

"It  seems  to  be  conclusively  settled  that  a  judgment 
can  only  be  impeached  in  a  court  of  equity  for  fraud  in 
its  concoction." 

Similar  language  is  used  by  Chief  Justice  Brickbll 
in  McDonald  v.  Pearson^  supra^  114  Ala.  644,  21  South. 
537,  where  he  says: 

"The  allegations  of  the  bill  have  been  carefully  scruti- 
nized, and,  subjecting  them  to  the  tests  of  the  general 
principles  to  which  we  have  referred,  we  cannot  reach 
the  conclusion  that  they  make  a  case  of  fraud  practiced 
to  the  injury  of  the  complainants,  and  certainly  not  that 
they  can  be  accepted  as  disclosing  actual  fraud  in  the 
procurement,  or,  as  is  often  expressed,  *the  concoction' 
of  the  decree,  justifying  its  vacation." 

The  following  authorities  from  our  own  court  are  also 
in  point:  Cromelin  v.  McCauley,  67  Ala.  542;  Stall- 
worth  V.  Blum,  50  Ala.  46. 

The  conclusion  we  here  reach  is  fully  sustained  in  the 
recent  case  of  Hardeman  v,  Donaghey,  170  Ala.  362, 
368,  54  South.  172,  174,  where,  in  the  opinion,  it  is  said : 

"There  seems  to  be  a  well-defined  distinction  between 
fraud  practiced  in  the  rendition  and  procurement  of  a 
judgment  *in  the  very  act  of  obtaining  the  judgment  or 
in  its  concoction,'  and  in  fraud  antecedent  to  the  judg- 
ment, such  as  would  have  constituted  a  good  defense 
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to  the  rendition  of  the  judgment,  but  not  connected  with 
the  proceedings  by  which  it  was  obtained.  In  other 
words,  to  come  within  the  former  rule,  the  fraud  must 
relate  to  the  proceedings,  such  as  falsifying  the  entries, 
improperly  influencing  court,  jury,  witnesses,  etc.,  such 
misconduct  as  has  some  direct  bearing  on  the  rendition 
of  the  judgment,  and  not  triable  or  subject  of  contro- 
versy under  the  issues  involved  upon  the  trial,  and  the 
truth  or  falsity  of  which  was  not  in  issue." 

Many  cases  are  in  this  opinion  reviewed. 

Without  further  citation  of  authority,  however,  it  is 
clear  that  the  bill  in  this  case,  as  one  to  vacate  a  judg- 
ment or  proceeding  for  fraud,  is  wholly  insufficient.  We 
are  furthermore  of  the  opinion  that,  under  the  aver- 
ments of  this  bill,  complainant  has  by  said  proceedings 
suffered  no  injury,  and  that  in  any  event  his  remedy  at 
law  is  adequate  and  complete  and  unaffected  thereby. 
The  bill  does  not  show  complainant  in  possession. 

It  is  alleged  that  the  lot  of  wliich  his  father  died 
seised  and  possessed,  and  which  is  described  in  the  bill, 
was  the  homestead  and  was  occupied  as  such  at  the  time 
of  his  death. 

The  proceedings  in  the  probate  court  to  set  the  lot 
aside  as  a  homestead  upon  the  petition  of  the  widow  are 
made  exhibits  to  the  bill.  The  effect,  therefore,  of  the 
exhibition  of  these  proceedings  was  to  make  them  as 
much  a  part  of  the  bill  as  if  set  out  in  the  body  of  the 
bill,  in  so  far  as  they  are  not  disputed  or  contradicted 
by  its  averments. — Conoley  v.  Uarrell,  182  Ala.  243,  62 
South.  511 ;  rule  16,  Oh.  Pr.  Code,  p.  1533. 

So  considered,  therefore,  the  bill,  with  these  exhibits, 
discloses  that  the  lot  was  of  valuation  and  area  less  than 
the  exemptions  allowed  by  law,  and  that  it  was  all  the 
property  of  any  character  owned  by  the  decedent  at  the 
time  of  his  death  (Exhibit  A).    If,  therefore,  the  aver- 
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ments  of  the  bill  be  accepted  as  true,  that  said  lot  was 
the  homestead,  and  that  complainant  was  the  only  minor 
child,  then  the  title  thereto  vested  absolutely  in  the  wid- 
ow and  complainant,  share  and  share  alike,  without  any 
proceedings  setting  the  same  aside. — Brooks  v.  Johns, 
Adm'r,  119  Ala.  412,  24  South.  345;  Tartt  v.  Negus,  127 
Ala.  307,  28  South.  713;  Faircloth  v.  Carroll,  137  Ala. 
243,  34  South.  182.  In  what  is  here  said,  it  is,  of  course, 
understood  that  we  make  reference  to  the  law  applica- 
ble at  the  time  of  the  death  of  the  decedent,  J.  S.  Scott 
(Code  1896),  and  not  to  our  present  Code.  On  the  other 
hand,  this  court  has  held  that,  in  the  absence  of  occu- 
pancy by  the  decedent  at  the  time  of  his  death,  judicial 
proceedings  are  necessary  in  order  to  separate  and  im- 
press the  homestead  character  upon  the  land  not  then 
so  used,  and  thus  withdraw  it  from  administration. 
This  distinction  seems  first  to  have  been  made  in  Thaek- 
er  V.  Morris,  166  Ala.  395,  52  South.  73,  w^hich  case 
is  cited  with  approval  in  Headen  v.  Headen,  171  Ala. 
521,  54  South.  646,  and  Hall  v.  Hall,  171  Ala.  618, 
55  South.  146.  The  date  of  the  death  of  decedent  is  al- 
leged to  have  been  March  25,  1902,  and  therefore  the 
probate  proceedings  fall  under  the  provisions  of  the 
Code  of  1896. 

The  petition  by  the  widow  (Exhibit  A)  shows  that 
there  was  administration  on  the  estate,  and  that  the  lot 
was  not  the  homestead,  but  was  of  valuation  less  than 
$2,000,  and  was  all  the  property  of  any  nature  whatso- 
ever owned  by  said  decedent,  and  prayed  that  the  same 
be  set  aside  as  exempt,  etc.  Section  2070  of  the  code  of 
1896  provides  that,  if  a  decedent  has  no  homestead  ex- 
empt, his  widow  and  minor  child  or  children,  or  either, 
shall  be,  unless  they  have  obtained  the  benefit  of  such 
exemption  under  section  2062,  entitled  to  a  homestead 
exemption  out  of  any  other  real  estate  owned  by  him. 
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The  following  section  (2071,  Code  of  1896)  provides 
that,  when  the  homestead  set  apart  to  the  widow  and 
minor  child  or  children,  or  either,  constitutes  all  the 
real  estate  owned  in  this  state  by  the  decedent  at  the 
time  of  his  death,  the  title  to  such  homestead  vests  ab- 
solutely in  them,  whether  there  be  administration  on 
the  estate  of  the  decedent  or  not.  The  petition  by  the 
widow  in  this  instance,  was  filed  under  section  2083  of 
the  Code  of  1896.  The  petition,  under  this  section,  may 
be  filed  either  by  or  on  behalf  of  the  widow  and  minor 
child  or  children,  or  either,  as  the  case  may  be,  and 
should  set  forth  the  facts  authorizing  such  exemption, 
describing  the  real  estate  out  of  which  the  exemption  is 
claimed,  and  stating  its  value.  Three  commissioners  are 
then  appointed  by  the  probate  court  to  set  apart  and  al- 
lot the  same  by  metes  and  bounds.  As  the  petition  could 
be  filed  on  behalf  of  the  widow  and  minors,  or  either,  as 
the  case  may  be,  and  an  administration  was  in  that  case 
p)ending,  the  same  could  have  been  filed  by  the  adminis- 
trator for  the  benefit  of  those  for  whom  such  exemptions 
were  to  be  set  apart. 

Other  statutory  provisions  as  to  the  proceedings  need 
not  be  referred  to  further  than  to  state  that  a  reading 
of  these  sections  shows  that  the  purpose  thereof  is  to 
fix  the  status  of  the  property  as  exempt  as  a  homestead, 
and  not  to  vest  title.  Upon  the  property  being  so  set 
apart,  the  statute  (section  2071,  Code)  itself  intervenes, 
and,  without  the  aid  of  any  court  to  that  effect,  vests  the 
exempt  property  in  the  widow  and  minor  child  or  chil- 
dren, where  the  same  constitutes  all  the  real  estate 
owned  by  the  decedent  at  the  time  of  his  death. 

We  think  this  also  suflSciently  appears  from  the  lan- 
guage of  former  decisions  of  this  court,  as  in  Thacker 
V.  Morris,  supra,  it  was  said : 

"In  the  absence  of  occupancy  by  the  decedent  at  the 
time  of  his  death,  judicial  proceedings  would  seem  nec- 
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essary  in  order  to  separate  and  impress  the  homestead 
character  upon  land  not  then  so  used,  and  thus  with- 
draw it  from  administration." 

So  in  Hall  v.  Holly  supra,  where,  in  such  a  case,  it  is 
held  that  appropriate  proceedings  are  necessary  "to  de- 
termine the  stains  of  the  land  as  a  homestead,  or  to 
mark  its  boundaries  or  fix  its  limits  as  to  amount  or 
value."  In  the  case  of  Headen  v.  Headen,  supra,  it  ap- 
pears that  in  the  decree  the  probate  court  had  not  only 
set  apart  the  property  as  exempt  to  the  widow,  but  also 
vested  the  title  to  all  of  the  decedent's  estate  in  the  said 
widow  in  fee  simple.    The  opinion  says: 

"If  it  be  conceded  that  the  jurisdiction  of  the  probate 
court  extended  no  further  than  to  confirm  the  report  of 
the  commissioners  setting  apart  the  property,  and  to  de- 
clare that  result,  it  is  clear  that  the  decretal  statement 
that  the  title  was  vested  in  the  widow  in  fee  simple  was 
mere  surplusage,  unnecessary,  it  is  true,  but  in  no  wise 
affecting  the  validity  of  the  decree.  As  matter  of  law, 
when  a  valid  decree  of  allotment  is  made,  the  statute 
operates  automatically  upon  the  title  and  immediately 
vests  it  in  fee  simple  in  the  widow."     (Italics  ours.) 

See,  also,  Singo  v.  Fritz,  165  Ala.  658,  51  South.  867. 

As  before  stated,  the  petition  here  (Exhibit  A)  could 
have  been  filed  by  the  administrator  on  behalf  of  the 
widow  and  minor  child.  It  is  not  required  that  the 
widow  and  minor  child  or  children  be  named  in  such  pe- 
tition ;  but  the  petition  should  show  "the  facts  authoriz- 
ing such  exemption,"  which  would  include,  of  course, 
that  there  were  those  entitled  thereto  as  widow  and 
minor  child,  etc.  As  disclosed  by  the  statute  and  these 
decisions,  the  gist  of  the  proceedings  in  the  probate 
court  is  to  fix  the  status  of  the  property  as  exempt  to 
those  entitled  thereto,  to  fix  its  boundaries  and  limits 
as  to  amount  and  value,  and  that  it  is  not  within  the 
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scope  of  such  proceedings  to  vest  title  by  a  decree  of  the 
court.  Headen  v.  Headen,  swpra.  Nor  does  the  decree 
of  the  probate  court,  in  this  instance,  make  any  such  at- 
tempt. Upon  the  allotment  of  the  property  as  a  home- 
stead exemption,  upon  the  confirmation  of  the  report  of 
the  commissioners  to  this  effect,  the  law  then  intervenes 
in  cases  of  this  character  and  vests  the  title  in  the  widow 
and  minor  child  or  children,  as  the  case  may  be.  The 
vesting  of  the  title  in  the  instant  ease,  therefore,  was  in 
no  manner  dependent  upon  a  decree  to  that  effect ;  but  by 
statute  it  vested  automatically  upon  a  decree  which  set 
apart  the  property  as  exempt,  thereby  fixing  its  status 
as  such. 

If,  therefore,  we  look  at  the  averment  of  the  bill  to 
the  effect  that  the  said  lot  was  in  fact  occupied  by  de- 
cedent at  the  time  of  his  death  as  a  homestead,  and  that 
complainant  was  the  only  jninor  child,  and  consider 
this  in  connection  with  the  exhibits  to  the  bill  showing 
its  valuation,  and  that  it  was  all  the  property  owned  by 
the  decedent,  it  would  show  the  title  thereto  as  vesting 
in  fee  simple  in  said  widow  and  complainant  {Brooks 
V.  Johns,  Adm%  supra),  and  the  fact  that  the  petition 
alleged  that  all  the  heirs  were  of  full  age  would  not  af- 
fect the  title  thus  vesting,  as,  whether  so  or  not,  the 
probate  decree  would  be  the  same;  there  being  some  one 
for  whom  such  exemptions  were  allotted  and  set  apart, 
and  it  being  not  within  the  scope  of  such  proceedings  to 
vest  by  a  decree  the  title.  On  the  other  hand,  should  it 
be  insisted  that  the  proceedings  were  conclusive,  and 
not  subject  to  collateral  attack,  as  to  that  part  wherein 
it  is  averred  that  the  lot  was  not  the  homestead  (a  ques- 
tion not  necessary  to  be  decided  [Dickinson  v.  Cham- 
pion, 167  Ala.  613,  52  South.  445]),  the  result  would 
still  be  the  same ;  the  property  having  been  set  apart  as 
exempt,  the  title  by  virtue  of  the  statute  then  was  vested 
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under  the  averments  of  the  bill,  in  the  said  widow  and 
minor  child. — Thadker  v.  Morris^  supra.  This  being, 
therefore,  the  case,  and  complainant  not  being  in  pos- 
session, the  bill  shows  no  obstacle  in  the  way  of  an  as- 
sertion of  any  right  complainant  may  have  in  a  court  of 
law.  Our  conclusion,  therefore,  is  that  the  complain- 
ant is  without  injury,  in  so  far  as  the  said  probate  de- 
cree is  concerned,  and  that  any  rights  he  may  have  are 
unaffected  thereby. 

It  thus  appearing  that  complainant's  remedy  at  law 
was  adequate  and  complete,  our  opinion  follows  that 
the  bill  is  without  equity,  and  that  the  demurrer  there- 
to should  have  been  sustained. 

We  deem  it  unnecessary  to  consider  the  other  ques- 
tions presented  as  to  laches  and  innocent  purchaser  fur- 
ther than  to  restate  the  general  rule  that  such  are  de- 
fensive matters,  and  cannot  be  taken  by  demurrer,  un- 
less, of  course,  so  disclosed  by  the  averments  of  the  bill. 

Our  conclusion  is  the  court  erred  in  overruling  the  de- 
murrer to  the  bill,  and  a  decree  will  be  here  rendered, 
sustaining  the  demurrers,  and  remanding  the  cause  to 
the  chancery  court  for  such  proceedings  as  may  there 
to  that  court  seem  proper. 

Reversed,  rendered,  and  remanded. 

Anderson,  C.  J.,  and  Mayfibld  and  Sombrvillb,  JJ., 
concur. 
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McCarrell,  et  al.  v.  Hayes,  et  al. 

Bill  to  Dissolve  Partnership  and  for  an  Accounting. 

(Decided  February  12,  1914.     Rehearing  denied  April  23.  1914. 
65  South.  62.) 

1.  Partnership;  Dissolution;  Change  in  Firm. — A  sale  of  all  the 
assets  of  a  partnership  c*omposed  of  two  persons  to  another  firm 
composed  of  one  of  the  original  parties,  and  third  persons,  operated 
as  a  dissolution  of  the  first  partnership. 

2.  Same;  lAability  to  Third  Person;  Acts  Committed  After  Disso- 
lution.— The  rule  which  makes  one  partner  liable  for  the  misrepre- 
sentation of  another,  does  not  apply  to  render  a  partner,  whose  Inter- 
ests were  sold  to  others,  which  others  assumed  the  debts  of  the  firm 
as  shown  upon  the  books,  liable  for  the  acts  of  his  former  partner 
as  a  member  of  the  new  firm,  in  applying  the  assets  of  that  firm  to 
the  payments  of  the  debts  of  the  old  firm,  which  debts  had  been 
concealed  from  the  purchasers  and  not  assumed  by  them. 

3.  Same;  Fraud:  Liability. — Where  one  of  the  partners  secured 
purchasers  for  the  other  partner's  interest  in  the  firm  by  falsifying 
the  hooks  of  the  firm  so  as  to  conceal  some,  of  the  firm  debts,  but 
the  purchasers  assumed  only  the  debts  of  the  firm  as  they  appeared 
on  the  books  at  the  time  of  the  sale,  such  purchasers  cannot  be  said 
to  have  been  injuretl  by  the  fraud. 

Appeal  from  Jackson  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  C.  W.  Hayes  and  others,  against  J.  G.  Mc- 
Carrell and  another,  for  an  accounting.  Decree  for 
complainants  and  respondents  appeal.  Reversed  and 
rendered  in  part  and  in  part  affirmed. 

Lawrence  E.  Hrown^  Turner  Petty,  and  S.  S. 
Pleasants,  for  appellants.  Error  infected  the  decree 
in  holding  Boggs  jointly  liable  with  McCarrell  for  dam- 
ages growing  out  of  the  alleged  representations  made  by 
McCarrell  at  the  time  they  bought. — Chamberlain  v. 
Prior,  41  N.  Y.  539;  Margetts  v.  Lindsey,  112  Pac.  339; 
84  111.  517;  Taglor  v.  Thompson,  111  N.  Y.  There  was 
nothing  of  privity  between  complainant  and  Boggs. — 
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Bomar  v.  Rosser,  131  Ala.  215;  Stephenson  v.  Allison, 
123  Ala.  439;  Harrison  v.  Ala,  Mid,,  144  Ala.  246.  The 
demuiTers  interposed  by  appellant  McCarrell  should 
have  been  sustained. — Henderson  v,  Vaughn,  5  Ala.  609; 
Smith  V,  Murphy,  58  Ala.  630;  Mcintosh  v.  Alexander, 
16  Ala,  87;  Paiges,  Bartlett,  101  Ala.  193;  20  Cyc.  30- 
53.  In  order  to  rescind  they  must  put  McCarrell  in 
statu  quo. — Authorities  supra.  The  fact  that  McCar- 
rell paid  the  money  to  satisfy  a  debt  due  the  bank  of 
which  they  had  no  knowledge,  is  not  a  fraud. — Ball  v. 
Farley,  81  Ala.  228;  Allgood  v.  Bank,  115  Ala.  418. 

BouLDiN  &  WiMBEULY^  for  appellee.  One  partner  is 
liable  for  the  frauds  perpetrated  by  his  associates  on 
behalf  of  his  firm. — 30  Cyc.  526.  Under  the  mortgage, 
a  secret  encumbrance  was  placed  on  the  interest  in  the 
second  firm  with  rights  to  come  in,  dissolve  and  wind 
it  up. — Renfroe  i>,  Benedwk,  75  Ala.  121.  One  whose 
property  is  applied  by  others  to  the  satisfaction  of  a 
debt  or  encumbrance,  is  subrogated  to  the  rights  of  the 
creditor  or  encumbrancer. — 37  Cyc.  467;  Murphrre  v, 
Clishy,  168  Ala.  339. 

SAYRE,  J. — Defendants  McCarrell  and  Boggess  were 
engaged  in  a  mercantile  business  at  Fackler  in  Jackson 
county  under  the  firm  name  and  style  of  J.  G.  McCar- 
rell &  Co.  The  management  of  the  business  had  been 
left  to  McCarrell,  so  that  Boggess,  who  was  a  practicing 
physician  and  lived  about  six  miles  away,  knew  little  of 
the  business.  He  knew,  however,  or  had  good  reason  for 
believing,  that  it  was  making  no  money,  for  it  had  paid 
no  dividends,  and  early  in  the  year  1910  informed  Mc- 
Carrell that  he  desired  to  dispose  of  his  interest.  Mc- 
Carrell brought  this  fact  to  the  attention  of  complain- 
ants, who  had  perhaps  been  making  inquiries  with  a 
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view  to  the  purchase  of  an  interest  in  the  business,  and, 
as  the  result  of  negotiations,  conducted  on  the  part  of 
J.  G.  McCarrell  &  Co.  by  McCarrell,  the  stock  and  ac- 
counts of  that  firm  were  sold  to  a  partnership  composed 
of  complainants  and  McCarrell,  who  thereafter  did  bus- 
iness under  the  firm  name  of  Hayes,  Jones  &  Co.  This, 
of  course,  operated  a  dissolution  of  the  partnership  be- 
tween the  defendants  McCarrell  and  Boggess.  Pending 
the  negotiation,  an  invoice  of  the  stock  of  goods  was 
taken,  and  of  this  there  is  no  complaint.  The  books  of 
account  were  also  examined,  and  an  estimate  of  the  bills 
receivable  and  payable  made,  which  resulted  in  an  un- 
derstanding that  they  about  offset  each  other  in  value, 
so  that  complainants,  so  far  as  they  were  concerned, 
purchased  the  business  on  the  idea  that  the  stock  of 
goods  on  hand  was  worth  the  money  they  paid.  There- 
after Hayes,  Jones  &  Co.  conducted  their  business,  de- 
pleting the  stock  and  accumulating  debts,  and  at  the 
end  of  12  months  turned  the  stock  over  to  their  credi- 
tors in  settlement  of  their  debts.  This  has  been  accept- 
ed by  the  membership  of  that  firm  as  a  dissolution. 
Now  Hayes  and  Jones  file  this  bill  against  McCarrell 
and  Boggess  averring  that,  as  part  of  the  transaction 
by  which  they  acquired  the  business  of  the  old  firm, 
they  assumed  and  undertook  to  pay  its  liabilities  as  they 
were  shown  and  represented  to  be,  viz.,  about  the  sum 
of  f  1,700,  and  that  during  the  negotiation  McCarrell, 
acting  on  behalf  of  himself  and  his  partner  Boggess, 
falsely  and  fraudulently  represented  that  the  books  of 
old  concern  correctly  showed  its  liabilities,  and  in  or- 
der to  bear  out  that  representation  falsified  the  books 
ui>on  which,  along  with  McCarrelPs  statements,  com- 
plainants relied,  and  praying  that  McCarrell  and  Bog- 
gess be  brought  to  account  and  be  required  to  make 
good  the  loss  complainants  have  sustained  by  reason  of 
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the  fact  tliat  the  debts  of  the  old  firm  were  largely  in 
excess  of  what  they  were  represented  to  be.  There  was 
also  the  general  prayer  for  relief. 

On  the  facts  thus  shown  w^e  do  not  see  that  complain- 
ants have  suffered  any  injury  by  the  alleged  misi-epre- 
sentations.  The  bill  and  the  testimony  of  complainants 
concur  to  the  effect  that  complainants  assumed  only  the 
debts  of  the  old  firm  shown  by  its  books.  During  its 
continuance  the  business  of  Hayes,  Jones  &  ('o.  was 
largely  left  to  the  management  of  McCarrell  as  the  old 
business  had  been,  and  the  proof  goes  to  show  that 
during  that  time  McCarrell  applied  funds  of  the  new 
firm  to  the  payment  of  obligations  of  the  old  firm  for 
w^hich  complainants  had  never  agreed  or  intende<l  to 
become  responsible.  But  this  did  not  fasten  responsi- 
bility on  Boggess  according  to  the  theory  of  the  bill  or 
on  any  other  ground.  The  testimony  fails  to  implicate 
Boggess  in  the  fraud  of  McCarrell.  It  shows  clearly 
that  he  knew  little  of  his  ow^n  business,  most  probably 
nothing  of  the  items  or  even  the  sum  of  its  debts,  and 
that  he  neither  participated  in  nor  had  knowledge  of 
any  representations  made  by  McCarrell  in  respect  to 
its  condition.  Nor  is  there  anything  going  to  show  that 
he  had  any  agency  in  or  knowledge  of  McCarrell's  mis- 
appropriation of  the  funds  of  Hayes,  Jones  &  Co.  to  the 
payment  of  the  debts  of  J.  G.  McCarrell  &  Co.  He  was 
responsible  for  those  debts,  though  he  no  doubt  thought 
they  had  been  assumed  by  Hayes,  Jones  &  Co. 
But  he  was  not  responsible  to  Hayes,  Jones  &  Co.,  nor 
could  he  be  made  an  involuntary  debtor  to  them  by  Mc- 
Carrell's misappropriation  of  their  funds  to  the  pay- 
ment of  debts  for  which  both  he  and  McCarrell  were  re- 
sponsible. 

But  complainants  rely  upon  the  familiar  rule  that  in 
the  transaction  of  the  partnership  business  each  partner 
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is  the  agent  of  the  other  and  each  is  responsible  for  the 
representations  of  the  other  as  the  principal  is  respon- 
sible for  the  representations  of  his  agent  made  in  the 
course  of  his  agency  and  within  his  authority  express  or 
implied.  This  rule  is  of  unimpeachable  authority  and 
expedience,  and  it  may  be  conceded  that  its  application 
to  this  cause  would  result  in  a  decree  holding  the  de- 
fendant Boggess  to  responsibility  for  the  damage,  if 
any,  caused  to  complainants  by  McCarrelPs  alleged 
fraudulent  representations  in  respect  to  the  amount  of 
the  outstantding  liabilities  of  the  firm  of  J.  G.  McCar- 
rell &  Co.  But  on  their  own  testimony  complainants  as- 
sumed only  those  debts  of  which  they  were  informed. 
McCarrell's  deception  made  them  responsible  for  no 
other,  nor  did  it  in  any  way  affect  the  value  of  what 
they  got  by  the  transaction.  True,  the  assets  of  the  firm 
of  J.  C.  McCarrell  &  Co.  which  came  into  the  posses- 
sion and  ownership  of  complaiants'  firm,  by  a  sort  of 
subrogation  to  the  right  of  McCarrell  to  have  them  ap- 
plied to  the  payment  of  the  debts  of  the  old  firm,  might 
have  been  subjected  to  the  claims  of  the  creditors  of  the 
old  firm ;  but  that  has  not  been  done,  nor  can  it  now  be 
done.  The  assets  of  the  old  firm  have  been  applied  to 
the  uses  and  benefit  of  the  new  firm,  except  such  part  of 
them  as  went  to  province  the  funds  misapplied  by  Mc- 
Carrell after  he  became  a  member  of  the  new  partner- 
ship with  the  affairs  of  which  Boggess  had  no  connec- 
tion or  concern.  For  that  misappropriation  Boggess 
cannot  be  held  accountable,  as  we  have  seen.  It  follows, 
on  the  facts  shown,  that  no  harm  resulted  to  complain- 
ants from  the  alleged  misrepresentations  of  McCarrell, 
and  that  the  bill  as  against  Boggess  should  have  been 
dismissed. 

Complainants  alleged  in  their  bill,  and  have  shown, 
a  conversion  by  McCarrell  of  some  small  items  of  the 
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property  of  Hayes,  Jones  &  Co.  in  the  erection  of  his 
dwelling  house.  That  property  may  be  reached  to  the 
extent  of  the  value  of  these  items,  as  the  bill  prays,  by 
a  decree  which  must,  however,  save  the  rights  of  incum- 
brancers whose  claims  have  been  made  to  appear  in  the 
evidence. 

For  the  rest,  complainants'  claims  against  McCarrell 
will  be  determined,  under  the  general  prayer  for  relief, 
by  the  reference  which  has  been  ordered  and  the  decree 
which  will  follow.  The  principles  to  govern  the  fur- 
ther progress  of  the  cause  as  between  complainants  and 
McCarrell  are  the  principles  which  govern  an  account- 
ing between  partners. 

The  decree  of  the  chancery  court  will  be  reversed  on 
the  separate  assignment  of  error  by  Boggess,  and  a  de- 
cree here  rendered  dismissing  the  cause  as  to  him.  On  the 
assignment  of  McCarrell  the  decree  of  the  chancery 
court  is  affirmed.  The  costs  of  the  appeal  will  be  paid, 
one  half  by  appellees,  the  other  by  McCarrell.  The  costs 
in  the  chancery  court  will  be  left  to  the  disposal  of  the 
chancellor  as  between  complainants  and  McCarrell  as 
may  seem  proper  when  final  disposition  is  made  of  the 
cause. 

Reversed  and  rendered  in  part ;  affirmed  in  part. 

Anderson^  C.  J.,  and  McClbllan  and  Somerville^ 
JJ,.  concur. 


Digiti 


zed  by  Google 


186]  OP  ALABAMA.  329 

[Trlbble  v.  Wood,  et  ah] 

Tribble  v.  Wood,  et  al. 

Bill  for  Partition. 
(Decided  April  16,  1914.    65  South.  73.) 

1.  Partition;  Scope  of  Inquiry:  Interest  of  Parties. — Although  de- 
fendants by  cross  bill  allege  that  the  interest  of  the  parties  vere  not 
in  equity,  what  they  appetired  to  be  on  the  face  of  their  respective 
muniments  of  title  for  the  reason  that  the  conveyances  under  which 
they  were  held  did  not  express  the  intention  of  the  parties  thereto, 
yet  in  the  absence  of  allegations  or  proof  of  fraud,  accident,  or 
mutual  mistake  authorizing  a  reformation,  such  conveyances  were 
conclusive  evidence  of  the  title  and  interest  expressed  upon  the  face 
thereof. 

2.  Same;  Pleadinu ;  Cross  Bill. — Where  the  action  was  for  partition 
of  the  north  half  of  a  certain  tract  of  land,  a  cross  bill  for  comiiensa- 
tlon  for  a  l)reach  of  warranty  in  a  conveyance  by  complainant  through 
resiKnident  of  an  interest  in  the  south  half  of  the  same  tract  could 
not  be  maintained,  as  the  breach  thereof  in  connec^tion  with  com- 
plainant's Insolvency  gave  no  lien  on  complainant's  interest  in  the 
north  half,  and  purely  legal  claim  may  I  e  made  the  subject  of  a  cross 
bill  only,  where  the  rights  arise  out  of  the  same  subject  matter,  prop- 
erty or  violated  right. 

3.  Exeoutions ;  Sale;  Redemption;  Effect. — ^Where  a  dec^edent's 
land  was  sold  under  execution,  and  a  number *bf  heirs  redeemed  their 
respective  Interest,  and  the  husland  of  one  of  the  heirs  purchased 
the  remaining  unredeemed  interest,  and  recognized  the  right  of  one 
of  the  non-redeeming  heirs,  and  accei)ted  from  her  repayment  of  the 
purchase  money  advanced  to  purchase  her  interests,  a  trust  resulted 
In  favor  of  her  grantee  as  to  her  interests. 

4.  Same;  Manner  and  Effect. — Although  redemption  by  piecemeal 
cannot  be  enforced,  the  heirs  of  a  decedent  whose  land  had  been 
sold  under  execution  could  redeem  their  interest  with  the  consent 
of  the  purchaser,  and  have  such  interest  set  off  in  separate  parcels. 
In  lieu  of  undivided  Interest,  subject  to  the  right  of  those  not  partici- 
pating in  such  partition  to  redeem  the  entire  tract ;  and,  where  such 
right  was  not  exercised,  such  redemi)tlon  and  partition  fixed  the 
rights  of  the  parties. 

5.  Deed;  Construction;  Interest  Conveyed. — The  deed  examined  and 
held  In  view  of  the  facts  and  of  the  particular  description  of  the  in- 
terest conveyed,  which  must  prevail,  that  respondent  acquired  a  one- 
third  Interest  in  the  north  half  of  the  land  mentioned  in  his  deed. 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  A.  H.  Bennbrs. 
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Bill  by  Eli  Wood  and  others  against  George  Tribble 
for  partition  of  certain  land.  Decree  for  complainants, 
and  respondent  appeals.    Reversed  and  remanded. 

The  bill  alleges  that  complainants  and  respondent 
each  owned  an  interest  as  tenants  in  common  in  the  S. 
W.  l^  of  the  S.  W.  %,  section  34,  township  16,  range  2 
W.,  the  complainants  owning  a  one-sixth  undivided  in- 
terest, and  respondent  owning  an  undivided  five-sixths 
interest,  and  that  said  real  estate  cannot  be  equitably 
divided  or  partitioned.  The  respondent  answered,  ad- 
mitting the  first  and  second  paragi^aphs  of  the  bill  as  to 
ages  and  place  of  residence;  but  he  denies  the  allega- 
tions of  the  third  and  fourth  paragraphs,  and  says  that 
he  is  the  owner  of  the  entire  interest  in  the  real  es- 
tate, subject  only  to  a  mortgage  or  vendor's  lien  given 
by  Marietta  Roebuck,  and,  with  that  exception,  is  the 
absolute  owner  of  the  property.  He  further  says  that 
the  complainants,  before  the  institution  of  the  suit,  had 
sold  all  interest  he  had  in  and  to  said  property.  De- 
murrer being  sustained  to  this  cross-bill,  it  was  amend- 
ed, setting  up  the  facts  as  set  out  in  the  opinion. 

J.  L.  Drbnnbn,  for  appellant.  The  purchase  by  one 
tenant  inures  to  the  benefit  of  all  the  tenants  in  com- 
mon.—Savage  V,  Bradley,  149  Ala.  69 ;  38  Cyc.  40.  This 
rule  is  enforcible  against  a  husband  or  wife  of  a  coten- 
ant  so  purchasing  an  outstanding  interest  or  encum- 
brance.— 38  Cyc.  47.  Jurisdiction  having  once  attach- 
ed, equity  will  proceed  to  adjust  all  rights. — Randall  v. 
noyd,  73  Ala.  382 ;  Lyon  v.  Powell,  78  Ala.  351 ;  Equvt- 
ahU  M.  Co,  V,  Findley,  133  Ala.  575.  The  original  bill 
drew  in  question  the  existence  and  extent  of  appellant's 
claim,  and  the  cross-bill  was  founded  upon  the  same 
subject-matter,  and  hence,  did  not  involve  a  departure. 
— Jenkin^s  v,  Schwab,  138  Ala  664. 
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John  W.  Chamblbb^  and  Roscoe  Chamblbb^  for  ap- 
pellee. Any  relief  the  cross-bill  asks  for  whether  it  be 
legal  or  equitable  must  relate  to  subject-matter  of  the 
original  bill,  otherwise,  it  is  demurrable. — Ash-Carson 
Co.  V.  Bonifcuy,  147  Ala.  376.  The  chancellor  cannot 
proceed  to  adjust  any  right  unless  it  is  relate^  to  the 
subject-matter  of  the  original  bill,  and  hence,  could  not 
adjust  any  claims  for  damages  which  did  not  relate  to 
the  north  half  of  the  land  in  question. — Authority  su- 
pra. Eli  Wood  purchased  in  his  own  name  and  gave 
his  own  money,  and  being  an  outsider  his  redemption 
did  not  inure  to  the  benefit  of  anybody  but  himself. — 
Given  v.  Proxel,  39  South.  578.  Redemption  must  be 
had  within  tw^o  years  or  it  is  barred. — Savage  v,  Brad- 
ley ^  149  Ala.  169.  The  allegations  of  the  cross-bill  were 
not  sufficient  to  authorize  reformation  of  the  instru- 
ment, and  hence,  could  not  afifect  the  conveyances. — 
Berry,  et  al.  v.  Howell,  72  Ala.  14 ;  Kenney  v.  Ensminger, 
87  Ala.  340. 

SAYRE,  J.— This  is  a  bill  for  sale  for  partition.  In 
his  cross-bill  defendant  averred  that  the  respective  in- 
terests of  the  parties  were  not  in  equity  what  they  ap- 
peared to  be  (m  the  face  of  their  respective  muniments 
of  title,  for  the  reason  that  the  conveyances  under  which 
they  held  did  not  express  the  intention  of  the  parties 
thereto.  There  is,  however,  no  averment,  nor  any  proof 
of  such  fraud,  accident,  or  mutual  mistake  as  would 
authorize  reformation,  and,  unless  and  until  reformed, 
these  conveyances,  so  far  as  they  are  held  operative  at 
all,  must  be  accepted  as  conclusive  evidence  of  the  titles 
and  interests  expressed  upon  the  face  of  them. 

The  original  bill  seeks  a  partition  of  the  north  half 
of  a  certain  40-acre  tract  described  according  to  the 
government  survey.    In  his  cross-bill  defendant  sought 
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to  be  compensated  for  an  alleged  breach  of  warranty 
contained  in  deeds  that  complainants  had  made  to  him 
purporting  to  convey  an  interest  in  the  south  half  of 
the  said  tract  The  breach  alleged  and  the  insolvency 
of  the  complainants,  which  is  alleged  also,  would  give 
defendant  no  lien  on  complainants'  interests  in  the 
north  half,  if  they  create  any  ground  of  equitable  cog- 
nizance at  all.  Purely  legal  claims  may  be  asserted  in 
a  cross-bill,  but  it  is  essential  that  the  right  so  brought 
forward  should  arise  out  of  the  same  subject-matter, 
the  same  property,  or  the  same  violated  right.  The 
cross-bill  here  does  not  show  such  related  right  and  the 
demurrer  to  it  was  well  taken. — Ashe-Cdrson  Go.  v. 
Bonifay,  147  Ala.  376,  41  South.  816. 

The  forty-acre  tract,  of  which  the  property  in  con- 
troversy constitutes  the  north  half,  belonged  to  James 
Arthur  Brown  in  his  lifetime.  He  devised  it  to  Caro- 
line, one. of  the  complainants,  and  five  others,  namely, 
Elizabeth,  at  places  in  the  record  referred  to  as  Cathe- 
rine, and  Marietta,  Jane,  Virginia,  and  Georgia  in  equal 
shares.  After  his  death,  the  property  was  sold  under 
execution  against  his  executor  for  the  costs  of  a  suit 
pending  at  the  time  of  his  death.  Colonel  Sam  Will  John 
became  the  purchaser,  and  the  parties  now  claim  under 
him.  Afterwards,  and  within  the  time  allowed  for  re- 
demption, Elizabeth,  Virginia,  and  Georgia,  sought,  and 
were  allowed,  to  redeem  their  respective  interests,  which 
were  set  apart  and  conveyed  to  them  severally  and  sep- 
arately by  metes  and  bounds  in  the  south  half  of  the  40- 
acre  tract.  Thus  the  south  half  was  redeemed.  Mari- 
etta was  without  funds,  and  so,  perhaps  was  Jane;  at 
any  rate  they  did  not  redeem ;  and  so  Eli,  the  husband 
of  Caroline,  furnished  the  money  and  took  a  deed  of  the 
north  half,  one  undivided  third  to  Caroline,  two-thirds 
to  himself.     These  conveyances  were  all  made  on  the 
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same  day  in  January,  1905.  In  the  spring  of  1911,  the 
title  having  remained  unchanged  in  the  meantime,  de- 
fendant, Tribble,  purchased  and  took  deeds  from  Eli 
and  Caroline  jointly,  Elizabeth,  Virginia,  Georgia  and 
Marietta,  each  purporting  to  convey  an  undivided  one- 
sixth  interest  in  the  entire  40-acre  tract.  In  the  fall  of 
the  same  year  he  took  another  joint  deed  from  Eli  and 
Caroline  in  which  the  land  conveyed  was  described  as 
^'one  undivided  one-sixth  interest  in  and  to"  the  entire 
40-acre  tract,  "containing  six  and  two-thirds  acres^  and 
Situated  in  the  north  half  of  said  forty-acre  tract  of 
land."  In  making  and  taking  this  last  conveyance  the 
evidence  very  clearly  shows  that  the  parties  intended  to 
contract  with  reference  to  the  interest  that  had  at  one 
time  belonged  to  Jane,  who,  in  the  meantime,  had  be- 
come insane.  It  may  be  conceded  that  Tribble  expected 
and  intended  by  the  operations  to  i)rocure  a  complete 
fee  in  the  entire  tract,  and  that  is  now  his  claim.  Com- 
plainants in  their  bill  conceded  to  defendant  the  own- 
ership of  a  one-third  interest  in  the  north  half  of  the 
40-acre  tract.  The  chancellor's  decree  awarded  to  him 
one-half. 

All  parties  now  claim  under  Colonel  John,  and  his 
legal  title  has  not  been  drawn  into  question.  There  is  a 
suggestion  that  in  purchasing  the  land  at  the  sheriff's 
sale,  he  acted  as  agent  and  trustee  for  the  devisees  of 
James  Arthur  Brown,  but  we  find  no  proof  of  that  in 
the  record.  By  the  deeds  of  January  28,  1905,  Caroline, 
Elizabeth,  Virginia,  and  Georgia  redeemed;  Eli  pur- 
chased subject  to  redemption  by  Marietta  and  Jane. 
Jane's  right  of  redemption,  for  aught  appearing,  has 
been  lost  by  lapse  of  time.  But  Marietta's  right  and  her 
assignment  of  it  to  defendant  have  been  recognized  by 
Eli,  and  he  has  accepted  from  her  repayment  of  the 
money  advanced  for  the  purchase  of  her  undivided  in- 
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terest  in  the  right  of  redemption,  and  thus  a  trust  has 
resulted  in  favor  of  defendant  as  to  her  interest. — 1  Per- 
ry on  Trusts,  §  125. 

The  grantees  in  their  deeds  were  not  redeeming 
against  an  incumbrance;  in  part  they  were  redeeming, 
and  in  other  part  they  were  purchasing,  an  outstanding 
legal  and  equitable  fee,  which  was  subjc*ct  only  to  a  priv 
ilege  of  redemption.  Redemption  by  piecemeal  cannot 
be  enforced,  but  there  is  no  reanon  why  redemption  in 
parcels  may  not  be  had,  the  holder  of  the  redeemable 
title  being  willing. — Francis  r.  Whiter  166  Ala.  409,  52 
South.  349.  Nor  was  there  any  reason  why  the  owners 
of  the  several  undivided  interests  might  not  agree  upon 
a  partition  in  kind,  setting  off  separate  entire  interests 
in  parcels  in  lieu  of  undivided  interests  in  the  whole 
tract,  subject,  of  course,  to  the  right  of  those  not  partic- 
ipating in  such  partition  to  redeem  the  entire  tract, 
but,  that  right  not  having  been  exercised,  the  transac- 
tions of  January  28,  1905  established  a  new  status,  a 
new  point  of  departure  behind  which  we  need  not  go  in 
determining  the  rights  created  by  the  several  subse- 
quent deeds  to  defendant. 

Giving  effect,  as  we  infer,  to  the  resulting  trust  of 
Marietta's  interest,  and  construing  the  two  deeds  from 
Eli  and  Caroline  to  convey  each  a  cme-sixth  interest  in 
the  entire  40-acre  tract,  the  chancellor  decreed  an  un- 
divided half  of  the  north  half  of  the  tract  to  Kli  and 
Caroline  in  the  proportion  of  one-third  and  one-sixth; 
the  other  undivided  half  interest  he  decreed  to  defend- 
ant. If  w^e  have  correctly  apprehended  the  theory  of 
the  decree,  we  differ  from  the  chancellor  in  one  respect. 
We  think  the.  last  deed  of  Eli  and  Caroline  to  Tribble, 
dated  October  25,  1911,  vested  in  the  grantee  an  un- 
divided one-third  interest  in  the  north  half  of  the  40- 
acre  tract     The  particular  description  of  the  interest 
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conveyed  must  prevail  over  the  general,  and  the  interest 
is  particularly  described  as  '^containing  six  and  two- 
thirds  acres,  and  situated  in  the  north  half  of  said  forty- 
acre  tract."  One  cotenant  may  not  convey  by  metes  and 
bounds  without  the  consent  of  another,  nor  can  the  cov- 
enant of  one  to  have  an  interest  set  apart  in  a  partic- 
ular part  of  a  tract  be  enforced  against  another.  Still, 
we  think,  construing  the  deed  with  a  view  to  the  sur- 
roundings, and  conceding  predominate  influence  to  its 
most  particular  description,  its  purpose  and  effect  was 
to  convey  an  undivided  third  in  the  north  half  of  the 
40-acre  tract.  This,  with  the  sixth  interest  acquired  by 
virtue  of  the  resulting  trust  and  Marietta's  deed,  and 
the  sixth  acquired  by  the  previous  deed  of  Eli  and  Car- 
oline, gave  defendant  two-thirds  of  the  north  half,  leav- 
ing one-sixth  in  each  of  the  complainants.  Since  the 
case  must  be  remanded  for  further  proceedings,  it  is  left 
with  the  chancellor  to  render  a  decree  in  accordance 
with  our  view. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  McClbllan   and   Sombbville, 
JJ.,  concur. 


Head  r.  Lane,  et  al. 

Bill  to  Quiet  Title  and  Enjoin  Trespass, 

(Decided  May  14,  1914.     f;5  South.  343.) 

1.  Wills;  Life  Estate;  Poiccr  of  Disposition;  Interest  of  Donee  or 
Beneficiary. — Under  8e<-tlon  2423,  Code  1907,  a  particular  estate 
witli  aljsolute  power  of  disposition  as  to  any  future  estate  limited 
thereon  is  a  particular  estate  only  as  to  the  donee,  but  as  to  privities 
of  and  purchasers  from  the  holders  of  the  particular  estate,  it  passes 
into  a  fee  simple  title:  hence,  only  creditors  of  and  purchasers  from 
the  life  tenant  can  question  the  integrity  of  the  future  estate  limited 
thereon. 
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2.  Same;  Statute. — It  was  within,  the  power  of  the  legislature  to 
declare  as  in  section  3423,  Code  1907,  that  a  particular  estate  accom- 
panied with  an  absolute  power  of  disposition  in  the  holder,  as  between 
himself  and  the  owner  of  a  future  estate  limited  thereon,  should 
support  such  future  estate. 

3.  Same;  Relief  Against  Purchaser  From  Life  Tenant. — ^Wherethe 
life  tenant  who  had  absolute  power  of  disposition,  with  remainder  over, 
sold  the  property  when  insane  and  thereafter  died,  the  chancery 
court  can  give  the  remainderman  relief  against  such  conveyance,  as 
it  was  a  nullity  under  section  3347,  Code  1907. 

Appeal  from  Coffee  Chancery  Court. 

Heard  before  Hon.  L.  D.  Qabdnbb. 

Bill  by  W.  M.  Head  against  Malissa  Lane  and  others 
to  quiet  title  to  land  and  to  enjoin  trespass  thereon. 
From  a  decree  overruling  demurrers  to  the  answer  and 
cross-bill,  and  holding  the  pleas  sufficient,  complain- 
ant appeals.    Affirmed. 

The  case  made  by  the  bill  is  that  the  complainant  was 
in  possession  of  the  land,  and  had  obtained  title  thereto 
in  the  following  manner :  That  the  lands  were  the  prop- 
erty of  A.  S.  Head  during  his  life,  and  used  by  him  for 
farming  purposes,  and  that  when  he  died  he  left  a  last 
will  and  testament,  in  which  appears  the  following : 

"I  hereby  give,  devise  and  bequeath  to  my  beloved 
wife  Rebecca  Head,  my  entire  estate,  real,  personal  and 
mixed,  to  be  hers  during  her  natural  life,  with  full  pow- 
er and  authority  in  her  to  keep  it,  consume  it,  sell  or 
dispose  of  it  in  any  way  she  may  desire." 

That  said  will  was  duly  probated,  and  said  Rebecca 
Head  went  into  possession  of  these  and  other  lands, 
rented  them  out,  and  used  them,  until  by  deed  of  con- 
veyance for  a  valuable  consideration  she  sold  the  lands 
described  inthe  bill  to  orator  on  October  12,  1912. 

The  answer  and  cross-bill  set  up  that  the  lands  were 
the  lands  of  A.  8.  Head ;  that  the  provisions  of  the  will 
were  as  stated  in  the  bill,  with  the  further  allegation 
that  by  said  will  all  the  land  and  property  that  remain- 
ed undisposed  of  at  the  death  of  Rebecca  Head  should 
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be  and  become  the  property  of  Malissa  Lane,  one  of  the 
respondents  and  an  adopted  daughter  of  the  said  A.  S. 
and  Rebecca  Head.  The  answers  and  cross-bill  then  al- 
lies that  at  the  time  of  the  conveyance  under  which 
W.  M.  Head  claims  said  Rebecca  Head  was  mentally  in- 
competent and  incapacitated  to  execute  a  deed  of  con- 
veyance; that  no  consideration  was  paid  therefor;  and 
undue  influence. 

W.  W.  Sandbes,  for  appellant.  Under  the  will  Re- 
becca Head,  as  beneficiary  took  a  fee  simple  title  to  the 
land  by  virtue  of  the  general  power  of  disposition  given 
her  in  the  will.— §§  3425-6,  Code  1907;  Bolnum  v,  Loh- 
man,  79  Ala.  63;  Adams  v.  Mason,  85  Ala.  452;  Hood  v. 
Bramlett,  105  Ala.  660;  Smith  v.  Phillips,  Xil  Ala.  629; 
Neighbors  v.  Woolsey,  174  Ala.  289.  Malissa  Lane  has 
no  standing  in  a  court  of  equity  to  question  the  dispo- 
sition of  the  land  by  the  conveyance  of  Rebecca  Head, 
and  if  she  acquired  any  interest  in  the  land,  it  was  a 
contingent  remainder  only,  and  she  cannot  be  heard  to 
question  the  disposition  thereof  by  a  life  tenant. — § 
3398,  3401,  Code  1907;  McRae  v.  Means,  34  Ala.  349; 
Smith  V,  Phillips,  131  Ala.  629;  40  Cyc.  1645.  It,  there- 
fore, appears  that  she  had  no  authority  to  maintain  a 
bill  or  cross-bill  to  quiet  title.— §§  5443-4,  Code  1907; 
McRae  v.  Means,  sv/pra;  Robinson  v.  Joplin,  54  Ala.  70. 
Under  §  3398,  Code  1907,  there  being  no  trust  accom- 
panying the  power  of  disposition,  and  no  remainder, 
Mr.  Head  took  a  fee  simple  title.— §§  3425-6,  Code  1907, 
and  authorities  supra. 

J.  A.  Cabnlby,  and  Riley  &  Carmichabl^  for  appel- 
lee.   No  brief  reached  the  Reporter. 

DB  GRAFFENRIKD,  J.— '^When  an  absolute  power 
of  disposition,  not  accompanied  by  any  trust,  is  given 
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to  the  owner  of  a  particular  estate  for  life  or  years,  such 
estate  is  changed  into  a  fee  simple  absolute,  as  to  the 
rights  of  creditors  and  purchasers,  but  subject  to  any 
future  estates  limited  thereon,  in  case  the  power  is  not 
executed,  or  the  lands  sold  for  the  satisfaction  of  debts, 
during  the  continuance  of  such  particular  estate." — 
Code  197,  §  3423. 

The  true  interpretation  of  the  above  statute — and  its 
language  is  plain  and  free  from  ambiguity — was  given 
by  this  court  in  Alford^s  Adm^r  v.  Alford's  Adfn%  56 
Ala.  350.  In  that  case  it  was,  in  effect,  decided  that  the 
plain  purpose  of  the  Legislature  in  the  above  statute 
was  to  declare  that  a  particular  estate,  although  accom- 
panied with  an  absolute  power  of  disposition  in  the  own- 
er of  such  particular  estate,  should,  as  to  any  future  es- 
tate or  estates  limited  thereon,  be  held  to  be  a  particular 
estate,  and  only  a  particular  estate ;  but  that,  as  to  the 
creditors  of  and  purchasers  from  the  tenant  of  the  par- 
ticular estate,  such  particular  estate  should  be  regard- 
ed and  held  to  be  a  fee  simple  estate.  In  the  case  of 
RutledgCy  et  al,  v.  Cramton,  et  al.,  150  Ala.  275,  43 
South.  822,  the  statute  was  again  construed,  the  case 
of  Bolman  v.  Lohman,  79  Ala.  63,  was  explained,  and 
the  doctrine  announced  in  Alford^s  Adni'r  v,  Alford's 
Adlm%  supra,  was  reaffirmed. 

The  competency  of  the  Legislature  to  declare  that  a 
particular  estate  accompanied  with  an  absolute  power 
of  disposition  in  the  holder  of  such  particular  estate 
shall  possess  all  the  needed  quantities  necessary,  as  be- 
tween the  owner  of  the  particular  estate  and  his  or  her 
heirs  and  the  owner  of  a  future  estate  limited  thereon, 
to  support  such  future  estate  cannot  be  doubted,  and  it 
would  seem,  thei*efore,  that,  in  so  far  as  appellees  are 
concerned,  if  there  was  no  valid  disposition  of  the  prop- 
erty described  in  the  bill  by  the  life  tenant,  then  that 
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property  belongs  to  appellees.  Under  the  very  language 
of  the  statute,  if  there  are  no  creditors  of  the  life  ten- 
ant, and  no  valid  disposition  of  the  property  was  made 
by  the  life  tenant,  then  the  property  is  now  the  proper- 
ty of  those  to  whom  the  future  estate  in  the  property,  de- 
pendent upon  the  life  estate,  was  limited. 

Only  creditors  of  and  lawful  purchasers  from  the  life 
tenant  can  raise  any  question  as  to  the  integrity  of  the 
future  estate  which  is  limited  upon  such  life  estate. — 
Alford's  Adm^r  v.  Alford^s  Adrrv^r,  supra;  Rwtledge,  et 
al,  V.  Cra/mton,  et  al.,  supra, 

2.  In  the  instant  case  the  life  tenant,  with  absolute 
power  of  disposition,  sold  the  property  during  her  life. 
She  is  now  dead,  and  the  owner  of  the  future  estate, 
which  came  into  possession  when  the  life  tenant  died  if 
there  has  been  no  valid  disposition  of  the  property  by 
the  life  tenant,  claims  that  the  life  tenant  was  insane 
when  she  sold  the  property.  If  the  life  tenant  was  in- 
sane when  she  sold  the  property,  the  sale  was  a  nullity 
(see  section  3348  of  the  Code),  and,  upon  the  death  of 
the  life  tenant,  the  remainderman  became  legally  the 
owner  of  the  property,  and  certainly  has  the  right  to  ap- 
peal to  a  court  of  equity  for  relief  against  a  conveyance 
which  was  made  by  the  life  tenant  while  she  was  men- 
tally irresponsible.  If  the  life  tenant  was  insane  when 
she  made  the  conveyance  of  the  property,  there  certainly 
was  no  valid  execution  of  the  power  of  sale.  If  the 
conveyance  is  invalid — ^if,  in  fact,  there  has  been  no 
valid  execution  of  the  power  of  sale  by  the  life  tenant 
— then  certainly  a  court  of  chancery  can  give  to  the 
present  true  owner  of  the  property  the  relief  which  she 
needs. — Alford^s  Adm/r  v,  Alford^s  Adin%  supra;  Rut- 
ledge,  et  a?.  V.  Cramton,  et  al.,  supra;  Young  v.  SheU 
dcm,  139  Ala.  444,  36  South.  27,  101  Am.  St.  Rep.  44;. 
l^abors  v.  Woolsey,  174  Ala.  289,  56  South.  533. 
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The  above  being  our  conclusions,  the  decree  of  the 
court  below  is  affirmed. 
Affirmed. 

Andbbson^  C.  J.,  and  McClullan  and  Saybs^  JJ., 
concur. 


Gingold  V.  Coplon. 

Assumpsit. 

(Decided  May  21,  1914.    65  South.  328.) 

1.  Appeal  and  Error;  Review;  Finding  of  Court  or  Jury. — Unless 
plainly  and  palpably  contrary  to  the  great  weight  of  the  evidence, 
the  Judgment  of  the  trial  court  sitting  without  a  Jury  based  on  evi- 
dence ore  tenus  will  not  be  disturbed  on  appeal. 

2.  Estoppel;  Pleading;  Necessity. — Estoppel  must  be  pleaded  In 
order  to  be  available  as  a  defense. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Shabpb. 

Assumpsit  by  D.  Coplon  against  Sam  Z.  Gingold. 
Judgment  for  plaintiff  and  defendant  appeals.  Affirmed. 

Transferred  from  Court  of  Appeals  under  §  6,  Acts 
1911,  p.  451. 

Leader  &  Ewing^  for  appellant.  Counsel  discuss  the 
errors  assigned  with  the  insistence  that  they  should 
bring  about  a  reversal,  but  they  cite  no  authority  in 
support  thereof. 

Baugh  &  EmebsoN;  for  appellee.  Negotiable  instru- 
ments are  presumed  to  be  based  upon  sufficient  and 
valid  consideration,  and  import  prima  facie  a  consid- 
eration.—if  ar^in  V.  Foster,  83  Ala.  13 ;  8  Cyc.  222-5-7 ; 
§  4989,  Code  1907.    The  judgment  was  not  clearly  and 
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palpably  contrary  to  the  weight  of  the  evidence. — Cohh 
17.  Maione,  9  South.  738. 

ANDERSON,  C.  J.— This  case  was  tried  by  the  judge 
of  the  city  court,  without  a  jury,  and  the  evidence  was 
ore  tenus,  and,  such  being  the  case,  the  trial  court  had 
the  advantage  of  this  court  of  seeing  and  hearing  the 
witnesses,  and  its  judgment  will  not  be  disturbed  by 
this  court,  unless  plainly  and  palpably  contrary  to  the 
great  weight  of  the  evidence. — Thompson  v.  Collier,  170 
Ala.  469,  54  South.  493,  and  cases  there  cited.  We  are 
not  prepared  to  say  that  the  finding  of  the  trial  court 
was  so  contrary  to  the  great  weight  of  the  evidence  as 
to  warrant  this  court  in  reversing  its  judgment. 

The  suggestion  of  an  estoppel  is  made  in  .brief  of  coun- 
sel ;  but  we  find  no  plea  in  the  record  invoking  such  a 
defense. 

The  judgment  of  the  city  court  is  affirmed. 

Affirmed. 

McClbllan^  Sayre^  and  de  Graffbnribd,  JJ.,  concur. 


Sloss-Sheffield  Steel  &  Iron  C!o.  v.  Payne. 

Assumpsit. 

(Decided  February  12,  1914.    G4  South.  617.) 

1.  Pleading;  Explanation  of  Terms. — A  pleader  who  would  state  a 
cause  of  action  in  which  there  is  a  factor  susceptible  of  identification 
by  the  employment  of  a  term  having  a  significance  peculiar  to  the 
parlance  of  a  particular  business,  service  or  relation,  is  not  obliged 
to  explain  or  define  in  his  pleading  the  meaning  or  effect  of  the  terms 
so  usedi 

2.  Contracts;  Instructions;  Meaning  of  Term. — Parties  contracting 
in  terms  of  familiar  meaning  in  respect  to  a  particular  business, 
service  or  relation,  to  impose  mutual  obligations,  are  not  required  to 
explain  or  define  such  terms  in  their  contract ;  the  presumption  being 
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that  parties  contract  with  reference  to  such  meaning,  and  the  courts 
construing  their  contract  will  consult  the  authorities  in  that  particu- 
lar business,  etc. 

3.  Same;  Certainty;  Outcrop. — The  contract  examined  and  held 
too  indefinite  and  uncertain  in  respect  to  its  subject  matter  or  area 
to  be  enforcible.  While  the  word  "outcrop"  Is  a  term  within  the 
common  parlance  in  mineral  operations  in  this  state,  and  generally 
si)eaklug.  c-ompreheuds  the  particular  place  and  character  of  mani- 
festations of  mineral  strata,  of  itself  it  is  not  definite  of  quantity  or 
area  in  respect  to  the  mineral,  and  used  as  a  noun  it  describes  that 
part  of  the  mineral  strata  which  lies  at  or  near  the  surface,  but 
alone  does  not  define  or  describe  the  point  or  line  from  the  outer  edge 
of  the  strata  at  which  it  can  be  said  the  outcrop  ends;  and  the 
word  "all"  and  the  dependent  terms  "six  feet  of  big  seam  ore"  and 
"six  feet  of  the  outcrop  of  the  big  seam  ore,"  added  nothing  to  the 
certainty  of  the  quantity  of  ore  to  be  mined  and  delivered,  nor  did 
the  fact  that  plaintiff  delivered  and  was  paid  for  many  tons  of  ore 
relieve  of  such  uncertainty. 

4.  8am^;  Evidence;  Subject  Matter. — While  the  application  of  the 
description  of  the  subject  matter  may  be  aided  aliunde,  the  descrip- 
tion itself  must  be  definite,  and  a  valid  contract  must  describe  the 
subject  matter  thereof  with  deflniteness  and  certainty. 

5.  Damages;  Profits;  Jury  Question. — Under  the  evidence  in  this 
case  the  measure  of  plaintiff's  loss  of  profits  was  for  the  jury. 

6.  Corporations;  Agent's  Authority;  Jury  Question. — I'nder  the 
evidence  in  this  case  the  issue  of  fact  as  to  whether  the  contract  was 
made  by  a  representative  authorized  to  bind  the  corporation,  was 
for  the  jury. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  W.  M.  Walker. 

Action  by  J.  B.  Payne  against  the  Sloss-Sheffleld 
Steel  &  Iron  Company  for  damages  for  breach  of  con- 
tract. Judgment  for  plaintiff  and  defendant  appeals. 
Reversed  and  remanded. 

Tillman,  Bradley  &  Morrow,  and  John  S.  Stone, 
for  appellant.  The  court  erred  in  overruling  demur- 
rers to  the  sixth  count  of  the  complaint. — Elmore-Q.  d 
Go.  V.  Parrish  Bros.,  54  South.  203;  1  Chitty's  Pld.  209; 
Red  0.  C.  Co.  V.  Ora/ves,  56  South.  506;  Christy,  et  al. 
V.  Patton,  148  Ala.  324;  Pulliam  v.  Schimpf,  109  Ala. 
179.  On  the  same  authorities,  demurrers  should  have 
been  sustaine<i  to  count  7  as  amended.  Counsel  discuss 
assignments  of  orrer  relative  to  evidence,  but  without 
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further  citation  of  authority.  It  was  not  shown  that 
the  party  making  the  contract  was  authorized  to  do  so, 
and  hence,  no  ratification  is  shown. — Dixon  v.  Bcumber- 
ger  d  Co,  107  Ala.. 293.  Appellee  was  not  entitled  to 
recover  profits  under  the  evidence. — Bromberg  v.  Eu- 
genotto  Co.,  162  Ala.  359;  Dickerson  v.  Findley,  158 
Ala.  160;  Webb  v.  McFarland,  58  South.  460,  and  cases 
cited.  Defen^aSt  was  entitled  to  the  affirmative  charge 
— Sampson  v.  Fox,  109  Ala.  671 ;  Eagle  I.  Co.  v.  Bough, 
147  Ala.  612;  Crone  v.  Long,  159  Ala.  488. 

Stallings  &  Dbbnnbn,  for  appellee.  The  contract 
was  not  void  for  uncertainty,  since  the  terms  therein 
employed  have  a  well  defined  meaning  in  mining  par- 
lance.—26  N.  W.  887 ;  5  Words  &  Phrases,  5118 ;  23  Fed. 
43.  Courts  will  construe  a  contract  so  as  to  render  it  en- 
forceable and  valid,  rather  than  otherwise,  and  will  give 
it  that  construction  which  will  accomplish  the  inten- 
tion of  the  parties.— 117  N.  W.  184;  86  8.  W.  558;  C. 
L.  Co.  V.  McLure  L.  Co.,  61  Ala.  821.  The  acts  of  the 
parties  under  contract  will  aid  in  its  determination. — 
Turner  v.  Hartsell,  58  South.  950.  The  profit  that 
Payne  had  in  the  contract  was  an  element  of  damage, 
and  its  determination  was  for  the  jury. — Danforth  v. 
Tenn.  Co.,  93  Ala.  614,  s.  c.  112  Ala.  82 ;  Worthingtan 
V.  Givin,  119  Ala.  44.  The  principal  is  bound  by  the  ex- 
press authority  given  an  agent  and  by  such  authority 
as  may  be  implied  from  the  agency. — Patterson  v.  Neal, 
135  Ala.  482;  Qillihmd  v.  Dunn,  136  Ala.  329.  Notice 
to  an  agent  in  the  line  of  his  business  is  notice  to  his 
principal.— Jre%  v.  Burke,  132  Ala.  244. 

McCLELLAN,  J. — Action  by  appellee  against  appel- 
lant, for  damages  for  the  breach  of  a  contract,  as  aver- 
red in  amended  counts  6  and  7,  to  extract  ore  from  the 
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property  of  the  defendant  and  deliver  it  on  ears  at  a 
stipulated  price  per  ton. 

The  contract  alleged  in  amended  count  6  is  this: 
"♦  ♦  ♦  That  the  plaintiff  should  go  upon  the  land 
of  the  defendant  and  open  what  is  commonly  known  as 
the  Ida  ore  and  Big  Seam  ore,  and  quarry  therefrom 
and  furnish  to  defendant  all  the  outcrop  of  said  Ida 
ore  and  six  feet  of  the  Big  Seam  ore  thereof,  at  a  rate  of 
from  one  to  ten  cars  a  day,  and  for  which  defendant 
agreed  to  pay  plaintiflF  60  cents  a  ton,  for  said  ore." 

The  contract  alleged  in  amended  count  7  is  this: 
"♦  ♦  ♦  Defendant  employed  plaintiff  to  get  out  for 
and  furnish  to  defendant  all  the  outcrop  ore  contained 
in  what  is  known  as  the  Ida  ore  and  six  feet  of  the  out- 
crop of  the  Big  Seam  ore,  in  the  property  of  the  defend- 
ant, at  the  price  of  60  cents  a  ton."  The  breach  charg- 
ed is  alleged  to  have  been  expressed  in  the  affirmative  di- 
rection, of  the  defendant,  to  the  plaintiff,  to  cease  oper- 
ations, under  the  contract  averred,  which  when  ordered 
stopped,  had  continued  for  approximately  four  months. 

Consistent  with  appropriate  grounds  of  demurrer,  it 
is  urged  against  these  counts  that  the  contracts  there- 
in averred  are  too  indefinite  and  uncertain  to  afford  the 
bases  for  an  actionable  breach  thereof.  This  criticism 
is  visited  upon  the  contracts  averred  because  of  the  as- 
serted vital  uncertainty  in  respect  to  the  term  "outcrop," 
and,  also,  in  respect  of  the  related  reference  to  "six  feet 
of  the  Big  Seam  ore."  We  do  not  understand  that  it  is 
obligatory  on  a  pleader,  who  would  state  a  cause  of  ac- 
tion in  which  there  is  a  factor  susceptible  of  identifica- 
tion by  the  employment  of  a  term  having  a  significance 
peculiar  to  the  parlance  of  a  particular  business,  service, 
or  relation,  to  explain  or  define  in  his  pleading  the 
meaning  or  effect  of  the  term  so  used.  And,  further, 
we  do  not  understand  that  parties  contracting  in  terms 


Digiti 


zed  by  Google 


186]  OP  ALABAMA.  345 

[Sloss-Sheflfield  Steel  &  Iron  Co.  v.  Payne.] 

of  familiar  significance  in  respect  of  a  particular  busi- 
ness, service,  or  relation  must,  in  order  to  impose 
mutual  obligations  by  their  respective  engagements,  ex- 
plain or  define  in  their  contracts  terms  which,  to  those 
uninformed  as  the  contracting  parties  are,  may  have  no 
meaning  or  tangible  effect.  In  such  cases,  the  presump- 
tion necessarily  is  that  parties  engage  with  reference  to 
the  understood,  peculiar  meaning  and  effect  of  at  least 
quasi  technical  terms.  When  the  courts  come  to  per- 
form their  functions  in  determining  rights  and  obliga- 
tions under  contracts  containing  technical  terms,  they 
will  consult  the  authorities  in  that  particular  field,  and 
so  advise  the  judicial  judgment. 

**Outcrop"  is  a  term  within  the  common  parlance  of 
mineral  operations  in  this  state.  Abstractly  considered, 
these  explanations  of  the  term  have  been  accepted  else- 
where: "The  definition  of  the  word  ^outcrop'  as  used 
in  mining  law  is  ^given  by  one  learned  author  (Qeike) 
as  the  edges  of  strata  which  appear  at  the  surface  of  the 
ground,  and  by  another  (Van  Cotta)  as  that  portion  of 
a  vein  appearing  at  the  surface.'  It  is  defined  by  Dr. 
Raymond  in  his  Glossary  as  the  portion  of  a  vein  or 
strata  emerging  at  the  surface  or  appearing  immediate- 
ly under  the  soil  and  surface  debris." — Duggan  v.  Davey, 
4  Dak.  110,  26  N.  W.  887,  896.  See,  also,  Stevens  v. 
Williams,  23  Fed.  Cas.  43;  Standard  Dictionary.  In 
Stevens  v.  Williams^  supra,  it  is  said :  "The  word  *out- 
crop'  has  been  used  in  connection  with  it,  and  in  the 
true  definition  of  the  word  ^outcrop,'  as  it  concerns  a 
vein,  is  probably  an  essential  part  of  the  definition  of 
its  apex  or  top ;  but  that  does  not  mean  the  strict  use  of 
the  word  ^outcrop.'  That  would  not,  perhaps,  imply  the 
presentation  of  the  mineral  to  the  naked  eye,  on  the  sur- 
face of  the  earth ;  but  it  means  that  it  comes  so  near  to 
the  surface  of  the  earth  that  it  is  found  easily  by  dig- 
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ging  for  it,  or  it  is  the  point  at  which  the  vein  is  near- 
est to  the  surface  of  the  earth;  it  means  the  nearest 
point  at  which  it  is  found  towards  the  surface  of  the 
earth.  And  where  it  ceases  to  continue  in  the  direction 
of  the  surface,  is  the  top  or  apex  of  that  vein." 

While,  as  thus  appears,  the  term,  "outcrop,"  has,  in 
general,  distinct  meaning  in  mining  law — a  significance 
that  comprehends  the  particular  place  and  character  of 
manifestation  of  mineral  strata  or  vein — there  is  in  the 
term  itself,  no  quality  definitive  of  quantity  or  area  in 
respect  of  the  mineral.  As  a  noun,  and  so  we  have  its 
use  here,  it  describes  that  part  of  a  mineral  strata  that 
lies  at  or  near  the  surface  of  the  earth.  At  what  point, 
at  what  line — from  the  outer  edge  of  the  strata,  which 
necessarily  retreats,  in  progression,  beneath  the  earth's 
surface — the  term  "outcrop"  alone  does  not  define  or 
describe.  While  its  general  meaning  is  well  understood, 
its  service  to  define  contractual  rights  and  obligations  is, 
alone,  negligible.    It  is  too  indefinite. 

The  subject-matter  of  a  contract  is,  of  course,  an  es- 
sential element  thereof.  A  valid  contract  must  describe 
the  subject-matter  thereof  with  definiteness  and  certain- 
ty. It  cannot  leave  the  designation  of  the  subject-mat- 
ter at  large,  and  yet  bind  the  parties.  The  application 
of  the  contract's  description  of  the  subject-matter  may 
be  aided  aliunde,  but  the  contract's  description  of  the 
subject-matter  must  designate,  must  define.  The  obliga- 
tions assumed  by  parties  attempting  to  contract  de- 
pends upon  the  duty  each  undertakes  with  reference  to 
the  subject-matter  thereof;  and,  if,  in  undertaking  to 
engage,  the  matter  with  reference  to  which  the  duty  is 
to  be  performed  is  left  uncertain,  indefinite,  there  is  the 
absence  of  an  indispensable  element  to  eflFectually  bind 
the  parties.  Outcrop  of  ore,  on  defendant's  property, 
in  the  Ida  and  Big  Seams,  was  the  object  of  the  intent 
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of  the  parties  to  the  engagement,  as  set  out  in  amended 
counts  6  and  7.  The  pleader  did  not  undertake,  in  any 
degree,  to  set  boundary  to  the  subject-matter  of  the  en- 
gagement attempted  by  the  parties.  He  did  not  assume 
to  interpret  the  description  of  subject-matter  in  respect 
of  the  quantity  or  area  of  ore  comprehended  in  the  terms 
used.  He  was  content  to  leave  the  subject-matter  no 
more  particularly  described  than  the  expression  "all 
the  outcrop"  of  certain  seams  would  afford.  The  prin- 
ciple illustrated  in  Elmore,  Quillan  d  Co.  v.  Parrish 
Bros.,  170  Ala.  499,  54  South.  203,  has,  in  our  opinion, 
application  here.  There  the  contract,  as  pleaded,  omit- 
ted the  essential  averment  of  the  separate  weight  of 
each  bale  of  cotton  the  subject  of  the  agreement.  The 
pleading  was  found  faulty  on  that  account.  Here,  the 
pleading  is  omissive  in  respect  of  the  quantity  or  area  of 
ore  with  reference  to  which  the  parties  sought  to  engage. 
Evidence  cannot  furnish  a  sufficient  substitute  for  al- 
legation in  such  cases.  Allegation  must  precede,  and, 
preceding,  invite  evidence.  But,  if  we  consult  the  evi- 
dence in  this  record  on  the  subject  of  the  outcrop  here 
involved,  the  indefiniteness,  as  respects  quantity  or 
area,  is  strongly  emphasized.  It  appears,  affirmative- 
ly, that  what  is  outcrop,  its  extent  or  boundary,  is  a 
matter  of  individual  judgment — a  judgment  that,  when 
exercised,  separates,  selects  that  which  in  fact  is  outcrop 
from  that,  of  the  same  seam,  which  is  not  outcrop. 

The  word  "all,"  employed  in  the  counts  in  stating  the 
contract,  has  no  force  to  render  more  certain,  as  to  quan- 
tity, the  amount  of  ore  stipulated  for  extraction  and 
delivery.  All  outcrop  only  comprehends  the  entire  out- 
crop; but  how  far  into  or  under  the  soil  or  debris  the 
outcrop  would  extend  before  it  ceased  to  be  outcrop  is 
unspecified.  And  the  phrase  "six  feet  of  the  Big  Seam 
ore,"  in  the  sixth  count,  and  the  phrase  "six  feet  of  the 
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outcrop  of  the  Big  Seam  ore,"  are,  as  is  manifest,  alike 
ineffectual  to  impart  requisite  certainty  to  the  contracts 
as  averred.  Each  phrase  depends,  in  respect  of  suffi- 
cient allegation  of  definiteness  and  certainty,  upon  the 
outcrop  for  the  removal  and  delivery  of  which  the  par- 
ties sought  to  engage.  The  outcrop  being  uncertain,  in- 
definite, as  averred,  the  entire  dependent  terms  could 
add  nothing  to  the  certainty  requisite,  but  absent,  in  the 
particular  indicated.  The  fact  that  under  said  contract 
the  plaintiff  delivered  and  was  paid  for  many  tons  of  the 
ore  cannot  avail  to  avert  the  uncertainty  of  the  contract 
in  this  particular.  Such  action  of  the  parties  was,  doubt- 
less effective  to  show  what  they  conceived  the  contract  to 
mean,  as  well  as  to  support  the  asserted  fact  that  a  con- 
tract had  been  undertaken  to  be  made  by  them.  But  the 
acceptance  by  defendant  of  ore  extracted  from  the  out- 
crop manifestly  did  not  impart  into  an  uncertain  term, 
"outcrop'^ — of  the  contract — the  degree  of  certainty  es- 
sential to  make  it  valid  and  binding. 

Our  conclusion  is  that  the  court  erred  in  overruling 
the  demurrer  to  amended  counts  6  and  7. 

Another  general  proposition  pressed  for  appellant  is 
that  touching  the  sufficiency  of  the  evidence  to  jufltii^  a 
recovery  of  profits  that  are  claimed  to  have  been  lost  to 
plaintiff  in  consequence  of  the  breach  of  the  contract. 

The  following  authorities  lay  down  the  rules  for  the 
admeasurement  of  damages  applicable  to  this  case: 
Tenn.  R.  Co.  v.  Danforth,  112  Ala.  82,  20  South.  502; 
Worthington  v.  Gvyin,  119  Ala.  44,  24  South.  739,  43  L. 
R.  A.  382 ;  Hardrnvaj/Wright  Co.  v.  Bradley  Bros.,  163 
Ala.  496,  51  South.  21. 

There  was  evidence  which,  if  credited,  afforded  suffi- 
cient data  to  enable  the  jury  to  ascertain  with  reason- 
able certainty  the  amount  of  ore  in  the  territory  survey- 
ed by  Mr.  Lea ;  the  cost,  per  ton,  of  extracting  and  haul- 
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ing  it  to  the  cars  at  Hiawatha  siding,  including  the  cost 
of  preparation  for  so  removing  the  ore ;  and  the  price  per 
ton  plaintiff  was  to  receive  for  the  work.  Aside  from 
the  absence  of  absolute  certainty  in  respect  of  the  amount 
of  ore  in  the  area  surveyed  by  Mr.  Lea,  neither  the  evi- 
dence nor  the  common  judgment  with  which  courts  must 
consider  such  matters  disclose  or  suggest  such  elements 
of  uncertainty  as  would  justify  the  affirmation  that 
by  no  reasonably  satisfactory,  certain  means  could  the 
profits  lost  to  plaintiff,  if  such  be  suffered,  be  susceptible 
of  ascertainment.  The  court  correctly  left  this  inquiry 
to  the  jury's  consideration  and  decision. 

Likewise,  there  was  no  error  in  submitting  this  issue 
of  fact  to  the  jury :  Whether  the  contract  in  question 
was  made  by  a  representative  of  the  defendant  who  was 
authorized — as  the  law  treats  authorization  to  that  end 
when  the  rights  of  third  parties  are  involved — to  bind 
the  defendant  in  the  premises.  The  principles  announc- 
ed in  the  following  authorities  vindicate  the  court's  ac- 
tion on  this  aspect  of  the  case. — Syndicate  v.  Catohmgs, 
104  Ala.  187,  16  South.  46;  Patterson  v,  Neal,  135  Ala. 
482,  33  South.  39;  United  States  Ins,  Co,  v.  Lesser,  126 
Ala.  568,  28  South.  646;  British,  etc,  Co,  v.  Cody,  135 
Ala.  622,  33  South.  832;  Bibb  v.  Hall,  101  Ala.  79,  14 
South.  98. 

For  the  error  in  overruling  the  demurrer  to  amended 
counts  6  and  7,  the  judgment  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayre  and  Somerville,  JJ.,  con- 
cur. 
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Harris  v.  Sanders,  et  al. 

Assumpsit. 

(Decided  April  23,  1914.    65  South.  136.) 

Pleading;  Evidence;  Variance;  Persons  Liable. — In  an  action 
a^iust  two  persons  Jointly  for  the  value  of  the  services  of  a  phsrsi- 
cian  and  surgeon,  rendered  at  their  request,  proof  that  the  services 
were  performed  at  the  request  of  only  one  of  the  defendants,  was 
fatally  variant  with  the  complaint,  and  would  not  support  a  judg- 
ment against  that  defendant  alone. 

Appeal  from  Pike  Law  Court. 

Heard  before  Hon.  T.  L.  Borum. 

Action  by  W.  B.  Sanders  and  others  against  Henry  J. 
Harris  and  Jim  Campbell.  Judgment  for  defendant 
Campbell,  and  for  plaintiffs  against  defendant  Harris, 
and  he  appeals.    Reversed  and  remanded. 

The  court  found  and  stated  the  facts  as  follows :  That 
plaintiffs,  W.  B.  and  W.  8.  Sanders,  are  practicing  phy- 
sicians and  surgeons  of  a  number  of  years'  experience. 
That  on  March  3,  1911,  Jim  Campbell  was  a  tenant  on 
the  place  of  defendant  Henry  J.  Harris,  and  that  on  that 
day  the  stepson  of  Jim  Campbell  was  shot  and  was  car- 
ried to  the  house  of  Jim  Campbell,  and  on  the  same  day 
Dr.  W.  B.  Sanders  received  a  telephone  message  to  come 
to  the  plantation  of  Henry  J.  Harris,  to  attend  a  negro 
who  had  been  shot.  That  he  immediately  responded  to 
the  call,  and  when  he  reached  a  point  near  the  residence 
of  said  Henry  J.  Harris,  said  Harris  and  his  brother 
were  in  or  near  the  roadside,  and  got  into  the  automobile 
of  the  said  Dr.  Sanders,  and  went  with  him  to  the  house 
of  said  Jim  Campbell,  where  the  wounded  stepson  was. 
That,  on  an  examination  by  said  Dr .  Sandei*s,  it  was 
found  that  the  wound  was  caused  by  a  shot  in  the  abdo- 
men, and  that  Dr.  Sanders  informed  the  said  Harris  that 
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in  his  opinion  the  wound  would  prove  fatal,  that  the 
only  hope  was  in  the  performance  of  an  operation,  and 
that  it  would  be  doubtful  whether  that  would  prove  suc- 
cessful in  saving  his  life.  That  said  Harris  insisted  on 
an  operation  and  instructed  said  Sanders  to  go  on  and 
I>erforni  the  operation,  and  said  Sanders  informed  said 
Harris  he  would  have  to  have  the  assistance  of  an  other 
physician  before  he  could  perform  the  operation,  where- 
upon said  Harris  asked  him  what  physician  he  preferred, 
and  said  W.  B.  Sanders  suggested  Dr.  W.  S.  Sanders 
would  be  a  capable  physician  for  that  purpose.  That  said 
Harris  said  that  W.  S.  Sanders  would  suit  him,  and  told 
Dr.  W.  B.  Sanders  to  return  to  Troy  and  get  W.  S.  San- 
ders, and  come  back  as  soon  as  possible,  and  perform  the 
operation.  Sanders  immediately  returned  to  the  city  of 
Troy,  got  his  instruments,  and  returned  with  W.  S.  San- 
ders, to  the  house  of  said  Jim  Campbell.  That  Harris 
was  at  the  house  of  said  Jim  Campbell  when  the  said 
Sanders  returned  with  the  other  physician,  and,  hot 
water  having  been  prepared,  the  said  physicians  while 
sterilizing  their  instruments  talked  with  said  Harris 
about  the  operation,  and  said  Harris  told  them  to  per- 
form the  operation,  and  that  they  performed  it  at  the 
instance  and  request  of  said  Harris.  The  court  further 
finds  from  the  evidence  that  Jim  Campbell  was  not 
known  either  to  W.  B.  or  W.  S.  Sanders,  and  that  neither 
consulted  him  with  reference  to  the  operation,  except  to 
tell  him,  in  the  presence  of  said  Harris,  of  the  condition 
of  the  stepson,  and  the  probable  result  of  the  operation, 
and  that  the  operation  was  performed  exclusively  at  the 
instance  and  request  of  said  Harris.  The  court  finds  then 
that  the  reasonable  compensation  to  the  operator  was 
|50,  and  for  the  assistant  operator  ?25,  that  the  opera- 
tion was  jointly  performed,  that  the  charge  of  f  75  was 
jointly  made,  and  that  the  physicians  jointly  looked  to 
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Henry  Harris  alone  for  their  compensation^  and  that  the 
charges  are  reasonable,  and  rendered  verdict  for  f  75  with 
interest.  It  appears  from  the  pleadings  that  Jim  Camp- 
bell was  jointly  sued  with  Henry  J.  Harris  as  a  party  de- 
fendant, but  the  judgment  seems  to  have  been  rendered 
against  Henry  J.  Harris  alone. 

A.  B.  Poster,  for  appellee.  The  case  made  by  the 
pleadings  and  that  made  by  the  proof  were  at  fatal  vari- 
ance, and  a  judgment  against  neither  defendant  was  au- 
thorized.— Giovamii  v.  First  Natl.  Bank,  51  Ala.  176; 
Pollak  V.  Winter,  171  Ala,  550 ;  30  Cyc.  106, 110. 

D.  A.  Baker,  for  appellee.  There  was  no  misjoinder, 
and  even  if  there  was,  it  was  not  available  in  view  of  the 
exception  taken. — Ware  v.  Curry,  67  Ala.  274 ;  Norwood 
V.  Mem,  R.  R.  Co.,  72  Ala.  563;  Lehman  v.  Oreenhut,  88 
Ala.  478.  The  court  was  fully  justified  in  its  finding  on 
the  tsLQtH.— Curry  v.  Shelby,  90  Ala.  277. 

MAYFIELD,  J. — Appellees  sued  appellant  and  one 
Jim  Campbell.  The  complaint  contained  one  count 
which  was  in  words  and  figures  as  follows :  "The  plain- 
tiflfs  claim  of  the  defendants  seventy-five  (f 75.00)  dol- 
lars, due  by  account  for  services  rendered  as  physicians 
and  Kurgeons  at  the  request  and  instance  of  defendants 
on  the  3d  day  of  March,  1911,  which  said  amount  with 
the  interest  thereon  is  still  unpaid."  The  trial  was  had 
on  the  general  issue,  and  judgment  was  rendered  for 
plaintiffs,  against  appellant,  for  f  87.  Judgment  was  ren- 
dered for  the  defendant  Jim  Campbell.  The  cause  was 
tried  by  the  court  without  a  jury,  and  a  special  finding 
was  had,  to  which  some  exceptions  were  reserved;  and 
the  defendant  Harris  appeals. 

The  record  has  been  carefully  examined,  and  we  do  not 
think  that  either  the  evidence  or  the  special  finding  is 
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sufficient  to  support  the  judgment  rendered.  The  action 
was  a  joint  one  by  the  appellees,  against  the  appellant 
and  Jim  Campbell,  and  we  do  not  think  that  either  the 
proof  or  the  finding  was  such  as  to  support  the  joint  ac- 
tion alleged  in  the  complaint.  The  variance  was  fatal. — 
Cocciola  Co.  v.  Wood-Dicker  son  Co,,  152  Ala.  283,  44 
South.  541 ;  Garrison  r.  Hawkins,  111  Ala,  311,  20  South. 
427,  and  cases  cited. 
Beversed  and  remanded. 

Anderson,  C.  J.,  and  Sombrvillb  and  Gardner,  JJ., 
concur. 


St.  Louis  &  S.  F.  R.  R.  Co.  v.  Hall. 

Assumpsit. 

(Decided  April   10.   1914.    65  South.  33.) 

1.  Judgment;  Conclusiveness ;  Dismissal  for  Discontinuance. — 
Where  the  trial  court  had  dismissed  a  former  suit  brought  against 
defendant  and  a  third  party  Jointly,  after  plaintiff  had  amended  his 
complaint  by  striking  out  the  other  defendant,  on  the  ground  that 
plaintiff  had  discontinued  as  to  both  by  striking  one,  the  dismissal 
was  a  discontinuance  and  not  a  judgment  on  the  merits,  and  there- 
fore, not  a  bar  to  a  subsequent  action. 

2.  Assumpsit ;  Effect  of  Ej-prcss  Contract;  Specific  Sum. — Where 
the  evidence  showed  an  express  contract  to  do  certain  work  for  a 
stipulated  sum,  and  that  the  work  had  been  done  according  to  con- 
tract the  contractor  could  recover  for  the  same  under  the  common 
counts  for  work  and  labor. 

3.  Corporations ;  Authority  of  Agent;  Evidence. — The  evidence  ex- 
amined and  held  sufficient  to  show  that  the  contractor  was  justified 
In  assuming  that  the  agent  had  the  authority  to  make  the  contract. 

4.  Principal  and  Agent;  Apparent  Authority  of  Agent. — ^The  author- 
ity of  an  agent  is  what  it  reasonably  appears  to  be  to  those  with 
whom  he  deals. 

.5.  Contracts;  Railroad  Construction;  Waiver. — The  fact  that  an 
oral  contract  for  the  grading  of  a  spur  track  was  conditioned  upon 
the  railroad  securing  deeds  for  the  right  of  way,  and  that  the  rail- 
road company  objected  to  certain  of  the  deeds,  would  not  bar  recov- 
ery by  the  contractor  where  it  appeared  that  the  effort  to  secure  the 
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deeds  was  abandoned  because  the  railroad  had  no  further  use  for  the 
track. 

6.  Charge  of  Court;  Effect  of  Evidence. — Where  there  was  no  dis- 
pute as  to  the  amount  due  under  the  contract,  if  the  contract  was 
binding,  the  charge  asserting  that  under  the  evidence  plaintiff  was 
entitled  to  recover  the  contract  price,  or  he  was  not  entitled  to  recover 
anything,  was  not  a  charge  upon  the  effect  of  the  evidence. 

7.  Slame:  Explaining  Written  Charge, — As  explanatory  of  a  writ- 
ten charge  given  regarding  the  necessity  of  plaintiff  to  show  complete 
performance  of  his  contract,  the  court  had  a  right  to  instruct  the 
jury  orally  in  respect  to  the  propriety  of  considering  certain  evidence 
in  that  connection,  as  the  oral  charge  did  not  limit  or  extend  the 
effect  of  the  written  charge,  but  only  explained  it. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Assumpsit  by  W.  Ed.  Hall  against  the  St.  Louis  & 
San  Francisco  Railroad  Company.  Judgment  for  plain- 
tiff and  defendant  appeals.     AflSrmed. 

Bankhead  &  Kankhbai),  for  appellant.  The  demur- 
rers should  have  been  overruled  as  to  the  second  plea. 
— Mayer  v.  Kornegay,  152  Ala.  650.  The  demurrers  to 
complaint  should  have  been  sustained. — Hartsell  v. 
Masterton,  132  Ala.  275.  All  of  the  counts  being  upon 
the  common  count,  no  recovery  could  be  had  on  proof 
of  the  special  contract.  The  court  violated  the  provi- 
sions of  §  5362,  Code  1907,  in  his  direction  to  the  jury 
that  plaintiff  was  entitled  to  recover  all  the  claim  or 
nothing.— (?04/wor  v.  L.  &  N,,  136  Ala.  244.  The  qual- 
ification of  the  written  charge  was  also  in  violation  of 
the  above  section  of  the  Code. — Eiland  v.  State,  52  Ala. 
322;  Burton  v.  State,  115  Ala.  1 ;  Martin  v.  Massey,  127 
Ala.  504. 

D.  A.  McGregory,  and  Gray  &  Jones^  for  appellee. 
The  action  of  the  court  amounted  to  a  discontinuance 
and  was  not  a  bar  to  a  subsequent  action. — Smith  v. 
Blakney,  8  Port.  128;  Curtis  v.  Gaines,  46  Ala.  455; 
Torrey  D,  Forbes,  94  Ala.  135.    Wher^  the  contract  pro- 
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vides  for  certain  work  and  the  payment  of  a  fixed  price 
therefor,  such  sum  may  be  recovered  under  the  common 
count  for  work  and  labor  where  the  agreement  has  been 
fully  executed,  and  nothing  remains  but  the  payment  of 
the  price. — Jonas  v.  King,  81  Ala.  285 ;  Stafford  v.  Sib- 
ley, 106  Ala.  189.  An  agent's  authority  is  what  it  rea- 
sonably ap[>ears  to  be  to  those  having  dealings  with 
him. — Louisville  Co.  v.  Stokes,  78  Ala.  374 ;  Wheeler  v. 
McGuire,  86  Ala.  402;  Gibson  v.  Snow  Hdic.  Co.,  94 
Ala.  346;  Syndicate  Co.  v.  Catchings,  104  Ala.  ISS. 
There  was  no  error  in  the  charges  of  the  court. 

SAYRE,  J.— Plaintiff  (appellee)  brought  this  suit 
to  recover  the  agreed  price  of  some  grading  he  had  done 
in  the  construction  of  a  spur  ti*ack  intended  to  connect 
the  main  line  of  defendant's  railroad  with  certain  coke 
ovens  which  the  Palos  Coal  &  Coke  Company  proposed 
to  operate.  Defendant  pleaded  in  bar  that  plaintiff 
had  formerly  brought  a  suit  cm  the  same  account  against 
this  defendant  and  the  Palos  Company,  and  that,  after 
evidence  had  been  taken,  and,  upon  plaintiff  amending 
his  complaint  by  striking  out  the  Palos  Company  as 
party  defendant,  the  former  suit  had  been  dismissed 
by  the  court.  The  trial  court  sustained  a  demurrer  to 
this  plea. 

Appellant's  insistence  is  that  the  dismissal  shown  by 
the  plea  was  a  dismissal  on  the  merits  and  was  an  ad- 
judication in  its  favor  of  the  asserted  cause  of  action, 
citing  Mayer  v.  Korneyay,  152  Ala.  650,  44  South.  S39. 
The  case  is  not  authority  for  the  contention  here.  In 
that  case  a  petition  by  an  administrator  for  the  sale  of 
lands  for  the  payment  of  debts  was  dismissed  at  the 
hearing  upon  the  proof — clearly  an  adjudication  upon 
the  merits.  Here  the  judgment  pleaded  was  evidently 
rendered  upon  tl\e  theory  that  by  dismissing  as  to  the 
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Palos  Company  plaintiff  had  discontinued  as  to  its  co- 
defendant  sued  on  a  joint  cause  of  action. — Jones  v. 
EngJehardt,  78  Ala.  505.  Otherwise,  after  issue  joined 
and  evidence  taken,  the  court  was  without  authority  to 
dismiss  the  suit.  A  discontinuance  does  not  operate  as  a 
bar  to  a  future  action. — Bullock  v.  Perry,  2  Stew.  &  P. 
319;  CoaldaJe  Brick  d  Tile  Co,  v,  Southern  ConJitruc- 
tum  Co.,  110  Ala.  605,  19  South.  45.  The  court  did  not 
err  in  sustaining  the  demurer. 

The  complaint  was  upon  the  common  counts  for  work 
and  labor  done.  The  evidence  tended  to  show  an  ex- 
press contract  to  do  certain  work  for  a  stipulated  sum, 
that  plaintiff  had  done  the  work  according  to  contract, 
and  that  nothing  remained  but  the  payment  of  the 
agreed  price  in  money  by  the  defendant.  Such  being 
the  case,  plaintiff  was  entitled  to  recover  the  price  on 
the  common  counts. — Jona^i  v.  King,  81  Ala.  285,  1 
South.  591. 

Defendant  denied  that  it  had  entered  into  any  agree- 
ment with  plaintiff  for  the  work,  and  this  raised  the 
only  question  of  apparent  difficulty  in  the  record.  The 
evidence  for  plaintiff  tended  to  show  a  parol  contract 
with  one  Lightner.  Lightner  was  defendant's  general 
agent  for  the  territory  within  which  the  work  was  done, 
except  that  the  authority  to  let  construction  contracts 
was  delegated  in  general  to  defendant's  district  engi- 
neer. Lightner,  according  to  defendant's  evidence,  had 
no  such  authority.  The  spur  track,  about  four-fifths  of 
a  mile  in  length,  was  designed  to  give  the  product  of 
certain  coke  ovens  of  the  Sheffield  Coal  &  Iron  Com- 
pany, which  the  Palos  Company  proposed  to  take  over 
and  operate,  access  to  transportation  over  the  main  line 
of  defendant's  railroad,  and  was  a  desideratum  all 
around.  These  companies  were  negotiating  with  refer- 
ence to  the  terms  upon  which  the  spur  was  to  be  con- 
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structed  and  used,  Lightner  acting  for  the  defendant. 
There  had  been  no  formal  agreement,  that  being  defer- 
red nntil  the  Palos  Company  could  procure  a  right  of 
way,  but  it  was  commonly  understood  between  the  par- 
ties that  the  agreement,  when  executed,  would  provide 
that  the  Palos  Company  should  furnish  a  right  of  way 
and  the  metal  to  build  the  spur  which  was  to  be  con- 
structed by  defendant  and  was  to  become  defendant's 
property.  Pending  this  negotiation,  plaintiff  applied 
to  both  defendant  and  the  Palos  Company  for  a  con- 
tract, and,  as  his  testimony  went  to  show,  after  parley 
which  need  not  be  stated,  he  reached  an  informal  verbal 
agreement  with  Lightner  to  do  the  work  for  the  round 
sum  claimed  in  the  complaint.  Nothing  was  said  at 
the  time  as  to  which  company  Lightner  assumed  to  rep- 
resent, and  it  seems  probable  that  plaintiff  did  not  know 
which  company  would  pay  for  the  work,  and  that  to  him 
it  was  a  matter  of  indifference.  Thereafter  plaintiff  did 
the  grading  according  to  his  agreement,  but  for  rea- 
sons that  will  appear  the  track  has  never  been  laid.  In 
view  of  the  evidence  tending  to  prove  that  Lightner 
had  no  express  authority  to  bind  defendant  by  contract 
for  construction  work,  it  may  be  conceded  that  on  the 
facts  so  far  stated,  without  more,  plaintiff  would  not  be 
entitled  to  recover  of  defendant. 

It  is,  however,  to  be  taken  into  consideration  that  de- 
fendant's managing  vice  president  knew  the  spur  track 
was  being  built  by  plaintiff,  that  its  engineers  super- 
intended the  construction,  and  that  all  of  them  must 
have  known  the  work  was  being  done  under  an  agree- 
ment of  some  sort  with  Lightner.  But  defendant  seems 
to  answer  the  inference  from  these  facts  by  a  conten 
tion  that  comes  to  this :  That  it  expected  to  pay  for  the 
spur  track  in  the  event  only  the  negotiation  between 
it  and  the  Palos  Company  resulted  in  an  agreement  to 
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that  eflfect,  and  since  plaintiff  did  not  look  particularly 
to  it  for  payment,  but  to  whichsoever  of  the  companies 
might,  by  agreement  among  themselves,  assume  to  pay, 
his  implied  contract  depended  upon  the  condition  that 
there  should  follow  a  perfected  agreement  between  the 
negotiating  companies,  and  cannot  be  sustained  because 
it  appeared  without  dispute  that,  pending  plaintiff's 
performance  of  the  work,  the  Palos  Company  abandon- 
ed its  running  operations,  its  proposed  use  of  the  coke 
ovens,  and  the  negotiations  for  a  spur  track,  when  it 
happened  that  an  explosion  of  gas  wrecked  its  mine. 

This  contention,  whatever  its  merit  as  an  independent 
proposition,  could  not  avail  defendant  to  take  the  case 
from  the  jury  as  for  a  failure  of  proof,  for  the  reason 
that  after  the  explosion  plaintiff,  apprehensive  in  regard 
to  the  uncertainty  of  his  position,  went  to  Lightner  for 
information,  and  then  Lightner  told  him  that  the  ex- 
plosion made  no  difference;  that  the  work  was  for  de- 
fendant, and  would  be  beneficial  to  it  whether  the  Palos 
Company  continued  to  exist  or  not,  and  told  him  to 
finish  the  work  and  he  would  be  paid  by  defendant 
when  it  got  deeds  to  the  right  of  way.  Subsequently 
defendant's  engineers  gave  further  directions  about  the 
work,  and  received  it  upon  completion  as  done  in  com- 
pliance with  the  contract.  This,  of  course,  on  plain- 
tiff's version  of  the.  facts.  It  may  be  that  these  agents 
of  defendant  had  no  authority  for  their  acts  in  the 
premises,  but  they  were  agents,  \ery  clearly,  and  the 
authority  of  an  agent,  as  to  those  with  whom  he  deals, 
is  what  it  reasonably  appears  to  be. — Syndicate  Ins,  Co. 
V.  Catchings,  104  Ala.  176,  16  South.  46.  Upon  the 
whole  we  think  the  evidence  to  which  defendant  ob- 
jected was  properly  admitted,  and  that,  the  whole 
course  of  dealing  between  the  plaintiff  and  defendant's 
agents  considered,  the  jury  were  justified  in  finding  that 
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Lightner  on  the  last-mentioned  occasion  had  authority 
to  bind  defendant  to  pay  for  the  work  plaintiff  had 
done  and  was  to  do.  First  and  last  plaintiff  had  deal- 
ings about  the  construction  of  this  spur  traclt  with  va- 
rious agents  of  defendant's  among  whom  the  authority 
to  contract  and  the  actual  supervision  of  the  worli  was 
divided  up,  there  were  no  intervening  contractors  to 
whom  the  parties  might  naturally  look,  as  in  Alexander 
V.  Western  Ry.  Co.y  179  Ala.  480,  60  South.  295,  and 
Alabama  Western  v.  Bush,  182  Ala.  113,  62  South.  89, 
and  nothing  could  be  more  reasonable  than  that  under 
these  circumstances  plaintiff  might,  in  good  faith  and 
in  the  exercise  of  due  prudence,  assume  that  Lightner 
had  the  authority  he  pretended  to  have,  nor  was  it  fatal 
to  plaintiff 's  case  that  this  last  agreement  of  Lightner 
was  to  get  deeds  to  the  right  of  way,  and  that  defendant 
took  exceptions  to  some  deeds  that  had  been  gotten  by 
the  Palos  Company,  for  the  evidence  goes  to  show  quite 
satisfactorily  that  the  effort  to  get  deeds  was  abandoned 
for  the  sole  reason  that  defendant  had  no  use  for  the 
track  after  the  Palos  Company  finally  concluded  to  give 
over  its  coke-oven  enterprise.  For  these  reasons  there 
was  no  error  in  refusing  the  general  charges  requested 
by  defendant. 

As  a  part  of  his  oral  charge  the  trial  judge  said  to 
the  jury  that,  under  the  evidence,  plaintiff  was  entitled  to 
recover  f 2,000,  or  he  was  not  entitled  to  recover  any- 
thing. Appellant  complains  that  this  was  a  charge 
upon  the  effect  of  the  evidence,  citing  Gaynor  v.  L.  d  N. 
R,  R.  Co.,  136  Ala.  244,  33  South.  808.  That  case  is  not 
closely  enough  in  point  to  control  our  ruling.  Here  the 
court  did  not  direct  the  jury  to  find  for  one  party  or  the 
other  on  any  disputed  issue.  But,  in  substance,  the 
statement  was  that  if  the  jury  should  find  for  plaintiff, 
they  should  assess  the  damages  as  the  undisputed  posi- 


Digiti 


zed  by  Google 


360  SUPREME  COURT  [Vol. 

[Harmon  v.  Dothan  Nat.  Bank.] 

live  evidence  showed  it  ought  to  be  assessed  in  that 
event. 

We  do  not  find  that  the  court  orally  qualified  or 
changed  the  legal  effect  in  any  respect  of  the  written 
charge  it  had  given  on  request  on  the  subject  of  plain- 
tiff's need  to  show  a  complete  performance  of  his  part 
of  the  contract.  The  court's  oral  statement,  made  in 
connection  with  the  giving  of  the  charge,  laid  before  the 
jury  an  indepedent  proposition  with  respect  to  the  pro- 
priety of  considering  certain  evidence  in  that  connec- 
tion, which  did  not  at  all  limit  or  expand  the  legal  ef- 
fect of  the  charge.  It  explained,  but  did  not  qualify,  the 
charge,  and  that  the  court  had  a  right  to  do. — Eiland  v. 
State,  52  Ala,  322. 

We  find  no  error,  and  the  judgment  will  be  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  McClbllan  and  db  Graffbnribd, 
JJ.,  concur. 


Harmon  v.  Dothan  Nat.  Bank. 

Assumpsit  cmd  Trover. 

(Decided  February  12,  1914.     64  South.  621.) 

1.  Mortgoroes;  Chattels;  Title;  Default.— After  default,  the  legal 
title  to  mortgaged  property  is  In  the  mortgagee,  and  the  only  office 
of  a  foreclosure  is  to  cut  off  the  equity  of  redemption. 

2.  i^ame;  Foreclosure ;  Fraud. — The  legal  title  of  mortgaged  prop- 
erty being  in  the  mortgagee  after  default,  there  can  be  no  conversion 
by  the  mortgagee,  and  fraud,  unfairness  and  negligence  in  the  fore- 
closure of  the  mortgaged  property  under  a  power  of  sale  therein 
will  not  support  an  action  in  trover;  the  mortgagor's  only  remedy 
being  by  bill  In  chancery. 

3.  Same. — While  a  mortgagee  who  has  exercised  the  power  of  sale 
to  sell  at  private  sale,  is  chargeable  with  the  reasonable  value  of  the 
property  sold,  regardless  of  the  price  actually  received,  in  an  action 
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in  equity  or  an  accounting  and  redemption,  such  remedy  Ilea  wlioUy 
In  equity,  and  the  mortgagor  cannot  maintain  an  action  at  law  to 
charge  the  mortgagee  with  the  reasonable  value  of  the  property  so 
sold. 

4.  Same.-r-Where  a  mortgagee  in  possession  after  default  sells  mort- 
gaged chattels  at  an  unauthorized  private  sale  for  an  amount  in  ex- 
cess of  the  mortgage  debt,  the  mortgagor  may  recover  the  excess  in 
an  action  at  law;  such  action  can  be  maintained  only,  however,  when 
such  excess  exists. 

5.  Same:  Validity  of  Sale. — ^Where  the  mortgage  embraces  real  and 
personal  property  and  is  foreclosed  under  power  of  sale,  the  mort- 
gagor cannot  maintain  an  action  at  law  on  the  theory  that  tlie  sale 
was  void  for  fraud,  where  it  is  made  in  accordance  with  the  power 
of  sale;  non-compliance  with  the  power  of  sale  being  the  only  fraud 
cognizable  in  an  action  at  law. 

6.  Same:  Foreclosure:  Vacation. — Gross  inadequacy  of  price  paid 
by  the  purchaser  at  foreclosure  sale  under  power  will  not  of  itself 
invalidate  a  sale,  even  in  a  court  of  equity. 

7.  Same:  Tivver;  Nature  of  Action. — While  damages  are  nssessetl 
under  equitable  principles  in  an  action  In  trover,  the  action  in  itself 
Is  legal,  and  can  he  supported  only  by  title  conferring  the  right  to 
Immediate  i>ossesslon.  Hence,  after  condition  broken,  a  chattel  mort- 
gagor cannot  maintain  trover. 

(May  field.  J.,  dissents,  and  Say  re,  J.,  dissents  in  part.) 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarcb. 

Trover  and  sussumpsit  by  Rush  Harmon  against  the 
Dothan  National  Bank.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

The  original  complaint  was  in  trover  for  the  conver- 
sion of  certain  personal  property  alleged  to  belong  to 
plaintiif,  and  claiming  the  sum  of  f2,00()  as  damages. 
A  count  was  added  by  way  of  amendment  for  that 
sum  had  and  received  by  defendant  for  use  of  plaintiflf. 
The  evidence  showed,  without  dispute,  that  plaintiff  ex- 
ecuted to  defendant  a  mortgage  on  February  1,  1909,  by 
which  he  granted,  bargained,  sold,  and  conveyed  to  de- 
fendant the  chattels  in  question,  and  393  acres  of  land : 
the  land  being  subject  to  a  prior  mortgage  for  J2,500. 

The  defeasance  clause  of  the  mortgage  is  as  follows  : 
"If  default  is  made  in  the  payment  of  any  obligation 
herein  secured,  or  the  grantor  shall  in  any  way  dispose 
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or  part  with  posession  of  any  of  said  property,  if  said 
mortgagee  or  his  assigns  shall  see  fit  to  do  so,  it  is  au- 
thorized, before  or  after  maturity  of  said  debt,  at  any 
time  to  take  possession  of  said  property,  *  ^  *  to 
sell  said  personal  property  and  real  estate  at  public  out- 
cry or  private  sale,  and  to  so  sell  the  same  before  or 
after  taking  possession,  and  whether  in  possession  at 
time  of  sale  or  not,  and  with  or  without  notice  of  the 
time  and  place  and  terms  of  sale  at  its  election,  and,  in 
case  it  gives  notice,  to  determine  what  kind  it  will  give, 
to  make  said  sale  as  and  where  it  shall  deem  best  to  it 
for  cash  or  on  credit,  to  become  purchaser  at  any  such 
sale  of  either  the  real  or  personal  property  sold,  to  make 
deeds  of  all  such  sales,  and  accept  the  amount  bid,  and 
waive  the  right  to  question  its  adequacy" — followed  by 
the  usual  provisions  as  to  the  disposition  of  the  proceeds 
of  the  sale. 

The  amount  secured  by  the  mortgage,  including  a  sub- 
sequent advance,  was  about  f  1,500.  The  mortgagee  ad- 
vertised a  foreclosure  sale  of  the  mortgaged  property 
on  December  9,  1909,  to  be  held  on  December  10,  1909, 
on  which  latter  date,  pursuant  to  the  advertisement,  the 
land  and  certain  of  the  chattels  were  sold  under  the 
power  in  the  mortgage.  The  land  brought  f300,  the  saw- 
mill, being  subject  to  an  unpaid  purchase-money  lien  of 
1250,  brought  $100,  and  the  other  chattels  sold  in  a  lump 
brought  $300.  At  the  conclusion  of  the  evidence  the 
trial  court  directed  a  verdict  for  defendant,  and  there 
was  verdict  and  judgment  accordingly. 

Espy  &  Farmer^  for  appellant.  The  advertisement 
was  void  and  the  mortgagee  must  account  to  the  mort- 
gagor for  the  reasonable  value  of  the  property  sold. — 
Johnson  v.  Selden,  140  Ala.  421 ;  Wood  v.  Lake,  62  Ala. 
489;  27  Cyc.  1466-77. 
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A.  E.  Pacb^  and  W.  R.  Chapman^  for  appellee.  The 
fact  that  the  property  was  sold  at  private  rather  than 
public  sale  does  not  invalidate  the  sale. — Jones  on  Mort- 
gages, 796-7.  Inadequacy  of  price  is  not  sufficient. — 
Wa/rd  V.  Ward,  108  Ala.  278;  Hunter  v.  Mellen,  127 
Ala.  343.  The  proceedings  in  bankruptcy  is  res  judicata 
of  the  matter  here  presented,  and  appellant  cannot  now 
open  the  controversy. — Gilbreath  v.  Jones ,  66  Ala.  129 ; 
Oreenwood  t?.  Warren,  120  Ala.  71. 

SOMERVILLE,  J.— Plaintiflf  mortgagor  seeks  to 
recover  damages  from  defendant  mortgagee  under  his 
trover  count  on  the  theory  that  an  unfair  foreslosure 
sale  of  the  mortgaged  chattels  is  void  or  voidable  at 
the  suit  of  the  mortgagor,  and  that  such  a  sale  is  an  un- 
lawful conversion  of  the  property.  Under  his  count  in 
general  assumpsit  for  money  had  and  received,  he  seeks 
to  recover  from  defendant  mortgagee  the  difference  be- 
tween what  the  chattels  actually  sold  for  and  their  rea- 
sonable value. 

Under  the  theorj^  of  mortgages  prevailing  in  this 
state,  nothing  can  be  clearer  than  the  proposition  that 
after  default  the  legal  title  of  the  mortgagee  is  perfect. 
Indeed,  foreclosure  adds  nothing  to  the  legal  title,  and 
its  only  office  and  value  is  to  cut  off  the  equity  of  re- 
demption. The  mortgagee's  legal  title  carries,  of  course, 
the  right  of  possession,  and,  in  the  case  of  chattels,  pos- 
session taken  by  the  mortgagee  after  default  leaves  in 
the  mortgagor  no  interest  except  an  equity  of  redemp- 
tion— which  is  cognizable  and  enforceable  only  in  a 
court  of  equity. 

If  it  were  conceded  that  an  injury  to  the  equity  of 
redemption  (as  by  fraud,  unfairness,  or  negligence  in 
the  manner  of  its  extinction  by  foreclosure  under  the 
power  of  sale,  such  as  would  authorize  a  court  of  equity 
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to  set  aside  the  foreclosure  upon  an  application  to  re- 
deem) would  support  an  action  kt  law  on  the  case  for 
damages  for  the  loss  thereby  inflicted  on  the  mortgagor, 
It  is  clear  that  the  mortgagor's  loss  of  title  and  right 
of  possession  after  default  excludes  any  right  of  ac- 
tion in  trover  for  a  conversion^  no  matter  what  the  mort- 
gagee may  do  with  the  property. — Draper  v.  Walker^  98 
Ala.  310,  313, 13  South.  595 ;  Marks  v.  Robinson,  82  Ala, 
69,  2  South.  292 ;  Holmwn  v.  Ketchum,  153  Ala.  360,  45 
South.  206 ;  Snead  v,  Hcott,  182  Ala.  97,  62  South.  36,  39 ; 
Heflin  v.  Slay,  78  Ala.  180.  As  stated  by  a  leading  text- 
writer,  "a  sale  of  the  entire  property  by  the  mortgagee, 
entitled  to  possession,  before  foreclosure,  does  not 
amount  to  a  conversion  of  it  for  which  the  mortgagor 
may  maintain  an  action  in  the  nature  of  trover." — Jones 
on  Chat.  Mortg.  §  435.  So,  it  is  said  by  Mr.  Freeman : 
"In  case  the  mortgagee  acts  wrongfully  and  unfairly  in 
thus  disposing  of  the  property,  the  mortgagor  had  no 
remedy  at  law,  but  must  resort  to  a  bill  in  equity  in  the 
nature  of  a  bill  to  redeem.  So  far  as  legal  rights  and 
obligations  are  concerned,  after  forfeiture  the  mortga- 
gee may  treat  the  property  as  his  own,  and  deal  with  it 
as  he  may  choose,  without  incurring  liability  at  law." 
Note  to  Wyf/aJ  v.  Bigelow,  42  Kan.  477,  22  Pac.  612,  16 
Am.  St.  Rep.  495,  501.  To  the  same  effect  is  the  text  of 
Jones  on  Chat.  Mortg.  §§  793,  801. 

It  is  evident  that,  when  foreclosure  sales  are  char- 
acterized by  courts  as  ijivalid  by  reason  of  unfairness 
or  irregularity,  no  more  can  be  intended  than  that  they 
are  invalid  as  foreclosures,  and  that  they  are  therefore 
not  effective  to  cut  off  the  equity  of  redemption.  See 
Kelscfj  i\  Ming,  118  Mich.  438,  76  N.  W.  981 ;  Murray  v. 
Erskine,  109  Mass.  587.  See,  also,  Jones  on  Chat. 
Mortg.  §  791 ;  16  Am.  St.  Eep.  501,  note. 

In  this  state  it  is  settled  that  a  mortgagee  who  has 
exercised  a  power  to  sell  at  private  sale  is  chargeable  in 
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equity  upon  a  bill  for  accounting  and  redemption,  with 
the  reasonable  value  of  the  property  sold,  regardless  of 
the  price  actually  received. — Zadek  v,  Burnett^  176  Ala. 
80,  57  South.  447.  The  same  doctrine  has  been  recog- 
nized in  an  action  at  law  by  the  mortgagee  to  recover 
a  deficiency  judgment  on  the  mortgage  debt  after  the 
foreclosure  by  private  sale  under  the  power,  and  such 
an  action  may  be  defeated  in  whole  or  in  part  by  plead- 
ing and  showing  that  the  reasonable  value  of  the  prop- 
erty sold  was  in  excess  of  the  price  received  and  cred- 
ite^.— Johnson  v,  Sclden,  140  Ala.  418,  37  South.  249, 
103  Am.  St.  Bep.  49. 

This  doctrine,  founded  on  sound  policy,  is  applicable, 
as  the  authorities  all  clearly  show,  only  to  private  sales 
under  the  power.  See  Freeman's  Note  to  Johnson  v. 
Selden,  supra,  103  Am.  St.  Rep.  56,  par.  IV;  Jones  on 
Chat.  Mortg,  §§  707,  708,  773;  7  (\vc.  107b. 

It  furnishes  no  support,  however,  for  an  independent 
recovery  by  the  mortgagor  in  an  action  at  law.  As  held 
by  practically  all  the  authorities  which  proceed,  as  we 
do,  upon  the  theory  of  an  absolute  legal  title  in  the 
mortgagee  after  default  and  possesion  taken  by  him, 
and  under  distinct  systems  of  procedure  for  law  and 
equity,  the  mortgagor's  only  remedy  is  by  bill  in  equity 
for  redemption,  with  an  accounting  for  the  reasonable 
value  of  the  property,  if  injured  or  destroyed,  or  for  any 
reason  unavailable  for  redemption. 

This  remedy  was  open  to  the  mortgagor  in  this  case, 
and  by  it  he  might  have  obtained  full  and  ample  re- 
dress for  every  wrong  injuriously  aifecting  his  purely 
equitable  rights. 

An  exception  may,  perhaps,  be  recognized  where  a 
mortgagee  in  possession  after  default  sells  the  chat- 
tels at  unauthorized  private  sale  for  an  amount  in  ex- 
cess of  the  mortgage  debt.    There  is  such  an  intimation 
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in  Draper  v.  Walker,  98  Ala.  310,  314,  13  South.  595, 
597,  where  it  is  said  that,  "if  the  purchase  price  receiv- 
ed by  the  first  mortgagee  exceeded  the  amount  of  his 
debt,  the  surplus,  ex  aequo  et  bono,  belonged  to  the  hold- 
er of  the  equity  of  redemption,  for  which  assumpsit 
would  lie."  But  we  have  not  such  a  case  before  us,  and 
need  not  consider  it. 

The  only  other  theory  upon  which  plaintiff  might  re- 
cover in  assumpsit  would  require  proof  of  defendant's 
receipt  of  a  purchase  price  at  the  foreclosure  sale  in  ex- 
cess of  the  mortgage  debt,  and  on  the  undisputed  evi- 
dence there  was  no  such  surplus. 

It  is  to  be  noted  that  the  decisions  in  those  states 
which  regard  the  mortgagee's  interest  as  a  lien  merely, 
or  which  have  abolished  the  distinction  between  legal 
and  equitable  fonns  and  procedure,  are  not  safe  guides 
elsewhere.  An  example  will  be  found  in  Wygal  v.  Bige- 
loic,  42  Kan.  477,  22  Pac.  612,  16  Am.  St.  Rep.  495. 

Since  the  foregoing  opinion  was  written  and  adopted, 
the  writer  has  examined  the  dissenting  opinion  filed  by 
Justice  Mayfbld. 

The  criticism  upon  the  majority  opinion  seems  to  be 
founded  primarily  on  the  assumption  that  it  denies  any 
remedy  at  all  to  mortgagors  who  complain  of  unfair 
foreclosure  sales,  and  upon  the  further  assumption, 
also,  that  the  common-law  theory  of  mortgages  has  been 
abandoned  by  the  law  courts  of  this  state;  that  trover 
is  an  equitable  action,  and  hence  will  lie  for  injuries 
to  purely  equitable  rights;  that  every  foreclosure  sale 
which  may  be  deemed  unfair  is  utterly  void,  both  in  law 
and  equity ;  that  every  public  foreclosure  sale,  however, 
regular  and  free  from  actual  fraud,  may  be  impeached 
before  a  jury  in  common-law  action  for  damages ;  and 
especially  that,  in  such  an  action,  the  mortgagee  is  lia- 
ble because  of  his  failure  to  make  the  property  bring  its 
fair  value. 
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The  conclusion  reached  by  Justice  Mayfibld  in  this 
case  is  founded  essentially  on  the  hypothesis  that  the 
foreclosure  sale  in  question  was  a  nullity,  and  of  no  ef- 
fect whatever. 

I  notice  briefly  these  several  propositions : 

1.  The  remedy  in  equity  by  bill  for  redemption,  or 
bill  in  the  nature  of  a  bill  for  redemption,  is  well  estab- 
lished by  the  authorities,  and  it  is  vain  to  deny  either 
its  existence  or  its  efl&ciency. — 16  Am.  St.  Rep.  501, 
note ;  7  Cyc.  117.  The  rights  involved  are  peculiarly  of 
equitable  cognizance.  "A  court  of  equity,  in  which  each 
party  can  be  compelled  to  do  equity,  is  the  appropriate 
forum  for  the  consideration  of  all  other  questions  than 
fraud  in  the  execution  of  the  [mortgage]  conveyance." 
—Kelly  V.  Mobile,  etc.,  Ass'n,  64  Ala.  501,  503.  "After 
the  law  day  ♦  ♦  ♦  nothing  remains  in  the  mort- 
gagor but  the  equity  of  redemption,  of  which,  as  be- 
tween mortgagor  and  mortgagee,  courts  of  law  do  not 
take  notice." — Toomer  v.  Randolph,  60  Ala.  356;  Harris 
V.  Miller,  71  Ala.  26,  33 ;  Lomh  v.  Pioneer  Co,,  106  Ala. 
591,  17  South.  670;  Foster  v,  Carlisle,  148  Ala.  259,  42 
South.  441;  Holman  v.  Ketchum,  153  Ala.  360,  45. 
South.  206. 

2.  In  a  long  and  unbroken  line  of  decisions  this  court 
has  declared  over  and  over  again  that  the  common-law 
theory  of  mortgages  prevails  in  courts  of  law,  and  that 
in  such  courts  the  mortgagee  is  regarded  as  the  abso- 
lute owner  of  the  mortgaged  property  after  condition 
broken.— Welsh  v.  Phillips,  54  Ala.  309,  25  Am.  Rep. 
679;  Toomer  v,  Randolph,  60  Ala.  356,  360;  Farris  v, 
Houston,  74  Ala.  163;  Lomb  v.  Pioneer  Co,,  106  Ala. 
591,  599,  17  South.  670;  High  v.  Hoffman,  129  Ala.  359, 
361,  29  South.  658;  Foster  v,  Carlisle,  148  Ahi.  259,  42 
South.  441 ;  Holman  v,  Ketchum,  153  Ala.  360,  45  South. 
206.    And  it  has  been  twice  specifically  held,  in  accord- 
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ance  with  this  theory,  that  the  mortgagor  cannot  main- 
tain trover  against  the  mortgagee  for  a  conversion  of 
chattels  after  condition  broken. — Draper  v.  Lewis,  98 
Ala.  310,  13  South.  595;  Snead  v,  Scott,  182  Ala.  97,  62 
South  36.  This  rule,  of  course,  is  subject  to  the  condi- 
tion that  the  mortgage  debt  has  not  been  tendered  be- 
fore demand  or  possession  taken  by  the  mortgagee. — 
Maxwell  v.  Moore,  95  Ala.  166,  10  South.  444,  36  Am. 
St.  Rep.  190. 

3.  It  is  true  that  trover  is  frequently  referred  to  as 
an  equitable  action;  but  it  is  obvious  that  equitable 
principles  are  applied  only  to  the  quantum  of  damages 
recoverable,  and  not  to  the  gravamen  of  the  action.  This 
is  explained  in  WiUiamis  v.  Crum,  27  Ala.  468,  where 
it  is  said:  "In  ascertaining  the  damages  in  many  ac- 
tions of  trover,  it  is  allowable  to  mitigate  them,  by  in- 
vestigating and  determining  what  ( for  want  of  a  phrase 
of  greater  accuracy)  is  called  the  equity  of  the  case."  It 
clearly  appears,  also,  from  the  discussion  in  McGowan 
V.  Young,  2  Stew.  &  P.  160,  171.  That  the  plaintiff  in 
trover  can  recover  only  upon  a  title  conferring  the  right 
to  immediate  possession,  is  the  fixed  rule  of  our  deci- 
sions.— Rees  V.  Coats,  65  Ala.  258 ;  Draper  v.  Walker,  98 
Ala.  310,  13  South.  595. 

4.  It  is  not  the  law  in  this  state  that  every  unfair  fore- 
closure sale  under  power  is  void  at  law.  The  legal  va- 
lidity of  such  a  sale  depends  upon  a  substantial  compli- 
ance with  the  terms  of  the  mortgage. — Wood  v.  Lake, 
62  Ala.  489;  8peakma/n  v.  Vest,  166  Ala.  235,  240,  51 
South.  980.  "At  law,  in  the  absence  of  actual  fraud,  if 
the  sale  has  been  regular,  it  is  valid." — Ilarris  v.  Miller, 
71  Ala.  26,  33.  The  actual  fraud  here  referred  to  is  de- 
fined as  "any  artifice  or  deception  us^  to  cheat  or  de- 
ceive. This  definition  would,  however,  seem  to  embrace 
only  actual  or  positive  frauds.     But  fraud,  as  under- 
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stood  and  denounced  in  equity,  includes  all  acts,  omis- 
sions^ or  concealments  which  involve  a  breach  of  a  legal 
or  equitable  duty,  trust,  or  confidence  justly  reposed, 
which  are  injurious  to  another,  or  by  which  an  *  *  * 
unconscientious  advantage  is  taken  of  another." — Ken- 
nedy V.  Kennedy,  2  Ala.  571,  593. 

In  a  court  of  law  a  power  of  sale  is  merely  part  of  a 
legal  contract  to  be  executed  according  to  its  terms. 
In  a  court  of  equity  it  is  quickened  with  the  elements  of 
a  trust,  and  the  donee  of  the  power  is  charged  as  a  quasi 
trustee  with  the  duty  of  fairness  and  good  faith  in  its 
execution,  to  the  end  that  the  mortgagor's  property  may 
be  disposed  of  to  his  pecuniary  advantage  in  the  satis- 
faction of  his  debt. 

Any  breach  of  duty  as  such  trustee  is  cognizable  in 
equity,  "and  subjected  the  sale  so  made,  upon  the  rea- 
sonable and  appropriate  action  of  the  complainants,  to 
a  rescission  on  account  of  such  fraud." — Randolph  v. 
Vails,  180  Ala.  82,  60  South.  159,  163. 

5.  It  is  obvious  that,  if  any  mortgagee  who,  without 
actual  fraud,  and  in  accordance  with  the  terms  of  his 
mortgage,  has  sold  the  mortgaged  property  by  foreclo- 
sure sale  can  be  compelled  to  defend  his  sale  before  a 
jury  on  the  issue  of  bona  fides  in  making  it,  or  of  the 
adequacy  of  the  price  received,  at  the  hazard  of  being 
adjudged  a  tort-feasor  and  mulct  In  damages  therefor, 
the  commercial  value  of  this  form  of  security  will  be 
substantially  destroyed. 

6.  Stripped  of  invective,  the  charge  against  this  fore- 
closure sale  is  that  it  was  made  for  the  purpose  of  cut- 
ting off  the  mortgagor's  equity  of  redemption,  and  thus 
acquiring  an  absolute  title  to  his  property,  and  that 
the  mortgagee  purchased  f5,000  of  property  for  f700. 
Hence  it  is  concluded  that  a  jury  may  declare  the  sale 
a  nullity  in  an  action  at  law  for  damages. 

24—186 
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It  is  to  be  observed  that  the  sale  was  conducted  in 
a  manner  expressly  authorized  by  the  mortgage,  by  the 
terms  of  which  the  mortgagor  voluntarily  waived  prac- 
tically all  of  the  formalities  and  methods  upon  which 
he  might  otherwise  have  insisted.  This  court  has  no 
authority  to  declare  his  contract  void,  and  substitute 
another  in  its  place,  however  unwise  and  improvident  it 
may  have  been. 

No  fraud  is  charged  other  than  the  mortgagee's  pur- 
pose to  cut  off  the  equity  of  redemption  and  secure  a 
title  to  the  property.  Rut,  inasmuch  as  this  is  one  of 
the  essential  incidents  of  foreclosure  as  ordained  by  law, 
its  entertainment  and  pursuit  by  a  mortgagee  cannot,  in 
the  absence  of  oppression  be  regarded  as  a  vice  or  a 
fraud.— 1/^i^n.fer  v.  Mellen,  127  Ala.  343,  348,  28  South. 
468 ;  Security  Loan  Ass^fi  v.  Lake^  69  Ala,  456,  44  Am. 
Rep.  528.  Certainly  the  mortgagee  need  not,  before  ap- 
proaching the  auction  block,  cleanse  his  heart  of  all 
covetousness,  as  the  pious  Mussulman  cleanses  his  body 
before  entering  a  mosque.  There  is  no  evidence  in  the 
record  upon  which  to  ground  a  charge  of  fraud  or  ir- 
regularity in  this  sale,  unless  fraud  is  to  be  inferred 
from  the  fact  alone  that  the  property  brought  a  grossly 
inadequate  price  as  compared  with  its  apparent  value. 
It  is  proper  to  observe,  just  here,  that  defendant's  mort- 
gage on  the  land  was*  subordinate  to  a  prior  outstanding 
mortgage  for  $2,500,  upon  which  defendant  had  paid 
$206  interest  shortly  before  foreclosure;  and  also  that 
the  sawmill  was  subject  to  a  prior  lien  of  $250,  which 
defendant  had  also  paid.  The  evidence  shows,  also,  that 
only  one  mule  was  included  in  the  chattels  sold  under 
the  power,  instead  of  four,  as  asserted.  So  that  $850 
must  be  deducted  from  the  approximate  valuation  of 
$2,000  placed  upon  the  personalty  sold,  and  the  net  re- 
sult is  that  about  $1,150  of  property  sold  for  $400. 
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But  it  has  been  repeatedly  held  by  this  court,  and 
must  now  be  regarded  as  settled  law,  that  gross  inade- 
quacy of  the  price  paid  by  the  purchaser  at  a  fore- 
closure sale  will  not  of  itself,  even  in  a  court  of  equity, 
invalidate  or  affect  the  sale. — Ward  v.  Ward,  108  Ala. 
278,  19  South.  354 ;  Hunter  v.  Mellen,  127  Ala.  343,  348, 
28  South.  468;  Windefi  v.  Rmsell,  150  Ala.  625,  43 
South.  788. 

It  results  that  the  plaintiff  was  not  entitled  to  recov- 
er in  this  action,  and  the  general  aflSrmative  charge  was 
properly  given  for  the  defendant. 

Aifinned. 

Anderson,  (\  J.,  and  McClbllan,  de  Graffenried, 
and  Gardner,  JJ.,  concur.  Mayfibld  and  Sayrb,  JJ., 
dissent  in  separate  opinions. 

MAYFIELD,  J. — (dissenting). — If  the  decision  in 
this  case  is  correct,  then  all  must  concede  that  the  law 
flw  to  mortgages  cries  loudly  for  statutory  relief.  If  a 
bank  can  lend  a  customer  $1,300,  and  take  a  mortgage 
of  $3,200  worth  of  lands  and  $2,000  worth  of  pei-sonal- 
ty,  and  then  buy  the  whole  of  this  mortgaged  property 
from  itself  for  less  than  one-half  the  amount  of  the  loan, 
and  hold  all  of  this  property  and  the  balance  of  the 
debt  against  the  mortgagor,  and  he  has  no  remedy,  then 
there  is  certainly  a  crying  need  for  a  change  in  the  law 
of  mortgages. 

I  am  persuaded  that  the  law  does  not  countenance, 
allow,  or  tolerate  such  oppression  of  the  debtor.  Such 
a  doctrine  or  rule  of  law,  to  my  mind,  works  nothing 
better  than  oppression,  cruelty,  and  tyranny.  A  law 
that  allows  a  creditor  to  collect  from  his  debtor  nearly 
three  times  what  is  owing,  and  to  still  hold  one-half  of 
the  debt  against  him,  is  nothing  less  than  oppressive 
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and  tyranous.  A  contract  which  so  provides  ought  not 
to  be  enforced  in  any  court  of  law  or  equity.  Such  con- 
tracts, if  sanctioned  by  the  common  law,  ought  to  be  de- 
clared void  by  an  express  statute. 

I  do  not  know  whether  the  evidence  shown  by  this 
record  is  true  or  false,  and  therefore  I  do  not  attempt 
to  express  an  opinion  on  this  point;  but,  if  the  evidence 
contained  in  this  record  is  true,  and  all  that  it  tends  to 
show  was  done  was  legal,  and  according  to  the  contract 
and  the  law,  then  Shylock,  comparatively  speaking,  was 
a  philanthropist  going  about  doing  charity. 

The  error  in  the  decision  of  this  case  is  hinged  upon 
treating  it  as  a  fact  conclusively  shown  that  there  was  a 
valid  foreclosure  of  the  mortgage.  If  the  evidence  in 
this  case  is  true,  there  was  never  any  foreclosure  of  the 
mortgage.  It  was  open  for  the  jury  to  find  that  the  pre- 
tended foreclosure,  even  under  the  almost  unlimited 
powers  contained  in  the  mortgage,  was  a  veritable  sham, 
made,  not  for  the  purpose  of  foreclosing  the  mortgage, 
and  giving  the  mortgagor  the  benefit  thereof,  but  for  the 
purpose  of  cutting  off  his  equity  of  redemption,  and  of 
thus  acquiring  an  absolute  title  to  his  property  without 
due  process  of  law.  Is  it  possible  that  the  law  will  toler- 
ate and  sanction  a  proceeding  like  the  one  shown  by  this 
evidence?  I  do  not  see  how  it  is  possible  to  say  that 
there  was  any  foreclosure  of  the  mortgage  in  question. 
It  is  true  there  was  a  mock  foreclosure  sale;  but  it  was 
nothing  better  than  a  mockery.  It  could  have  been  con- 
ducted as  it  was  for  no  other  purpose  than  to  deprive 
the  mortgagor  of  property  and  rights  under  the  mort- 
gage. If  the  plaintiff's  evidence  was  true,  the  foreclo- 
sure proceeding  was  not  only  a  palpable  fraud,  perpe- 
trated upon  him,  but  was  a  fraud  upon  the  contract  and 
the  law,  and  against  public  policy.  If  there  was  no  fore- 
closure sale,  surely  no  court  would  hold  that  the  mort- 
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gagor  was  without  a  remedy  in  a  court  of  law.    I  do  not 
understand  the  majority  opinion  to  hold  otherwise. 

It  is  intimated,  if  not  said,  that  plaintiflPs  sole  remedy 
is  in  a  court  of  equity  on  a  bill  to  redeem.  In  this  con- 
tention by  Brothers  are  in  error.  If  this  record  speaks 
the  truth,  there  can  be  no  redemption  as  to  the  chattels. 
A  bill  to  redeem  is  for  the  purpose  of  ascertaining  and 
paying  the  mortgage  debt,  and  obtaining  back  the  mort- 
gaged property.  The  evidence  shows  that  the  mortgage 
debt  has  been  thrice  paid,  that  the  chattels  have  been 
converted,  and  that  the  money,  the  proceeds  thereof,  has 
been  appropriated  by  the  mortgagee.  The  mortgagee  is 
not  in  possession  of  the  property,  and  the  mortgagor 
could  not  acquire  his  property  on  a  bill  to  redeem.  The 
most,  if  not  all,  of  it  has  been  destroyed,  consumed,  or 
scattered  to  the  four  winds  by  the  mortgagee,  so  as  to 
defeat  relief  by  a  bill  to  redeem.  A  bill  to  redeem  which 
would  set  forth  as  facts  what  the  evidence  in  this  rec- 
ord tends  to  show  them  to  be  would  contain  no  equity, 
for  the  reasons  above  pointed  out. 

The  only  possible  relief  which  could  be  awarded  would 
be  by  a  judgment  or  decree  over,  in  favor  of  complain- . 
ant,  in  the  way  of  damages.  This  would  not  give  the 
bill  equity.  While  such  decrees  over  may  be  rendered  in 
proper  cases,  they  are  merely  incidental  to  the  main 
equity  of  the  bill;  that  is,  to  ascertain  and  pay  the 
mortgage  indebtedness,  and  to  repossess  the  mortgagor 
of  the  property.  There  was  no  necessity  to  ascertain 
the  mortgage  indebtedness  or  to  pay  it — the  amount 
would  be  shown  to  be  certain,  and  to  have  been  paid; 
and  neither  the  property  nor  the  title  thereto  could  be 
restored  to  the  mortgagor,  so  there  would  be  no  equitv 
in  the  bill.  If  this  plaintiflf  has  no  remedy  in  a  court 
of  law,  it  is  certain  he  has  none  in  a  court  of  equity. 
If  he  has  no  remedy,  what  has  become  of  the  ancient  and 
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almost  sacred  maxim,  "Where  there  is  a  wrong  there  is 
a  i*emedy"? 

The  law  is  so  well  settled  in  this  state  that  it  needs 
no  citation  of  authority,  that  a  mortgage  passes  the  legal 
title  to  the  mortgagee,  subject  to  be  defeated  on  the  per- 
formance of  the  conditions  as  to  payment,  etc.,  and  that 
after  the  law  day  of  the  mortgage  the  only  right  of  the 
mortgagor  is  to  redeem,  and  that  a  valid  foreclosure 
cuts  oflf  and  extinguishes  the  right  of  redemption.  It  is 
equally  well  settled,  how^ever,  that  fraud  vitiates  every 
transaction  into  which  it  enters.  Therefore,  if  a  formal 
foreclosure  is  in  fact  and  in  truth  no  foreclosure,  but 
is  a  mere  sham,  and  for.  the  purpose  of  defeating  the 
rights  of  the  mortgagor,  a  court  of  law  or  of  equity  will 
so  treat  such  pretended  foreclosure,  and  treat  the  par- 
ties as  if  there  had  been  no  foreclosure ;  and  a  party  to 
such  a  pretended  and  sham  foreclosure,  whether  he  be 
the  mortgagee  or  a  stranger,  will  be  treated  in  law  as  a 
trespasser  ab  initio,  and,  if  a  purchaser  at  such  sham 
forei^losure  sale,  with  knowledge  of  the  facts,  subse- 
quently dispose  of  the  property,  he  will  be  held  liable 
as  for  a  conversion  for  the  amount  in  excess  of  the  mort- 
gage debt,  interest,  and  costs  of  a  proper  foreclosure. 

"No  man  shall  profit  by  his  own  wrong."  This  is  a 
venerable  and  righteous  maxim  of  the  law.  It  applies 
as  well  to  corporations  and  banks  and  mortgagees  as  to 
natural  persons.  Is  it  not  a  wrong  for  a  creditor,  though 
it  be  a  bank,  to  so  manipulate  a  foreclosure  as  to  collect 
$5,000  on  a  |1,300  indebtedness,  and  still  hold  cme-half 
of  the  indebtedness  against  the  debtor  mortgagor?  If 
this  was  a  wrong — and  surely  it  was — shall  he  who 
wrought  it  profit  by  it?  He  may,  says  the  decision  in 
this  case. 

I  concede,  of  course,  that  if  there  was  a  foreclosure 
of  the  mortgage  in  question,  then  the  plaintiff  cannot 
recover  in  this  action.     This  is  hornbook  law  in  this 
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state ;  but  it  is  equally  well  settled  that,  if  the  pretend- 
ed foreclosure  was  a  mere  sham  and  fraud,  then  it  was 
void  absolutely,  and  the  status  is  just  as  if  there  had 
been  no  pretended  foreclosure.  If  there  was  no  foreclo- 
sure, then,  I  take  it,  no  one  could  dispute  the  right  of 
ihe  plaintiff  to  recover,  both  in  trover  and  in  an  action 
for  money  had  and  received. 

It  was  shown,  or  offered  to  be  shown,  by  the  plaintiff 
that  the  mortgagee  bank  I'eceived  nearly  or  quite  $5,- 
000  for  the  sale  and  conversion  of  the  mortgaged  prop- 
erty. The  bank  received  more  than  $3,000  for  the  land 
alone,  which  amount  nearly  thrice  discharged  the  mort- 
gage debt,  and,  if  this  sale  was  had  before  the  sale  of  the 
chattels,  the  mortgage  was  satisfied,  and  the  title  to  all 
the  chattels,  by  virtue  of  the  statute  (section  4898  of 
Code),  revested  in  the  mortgagor;  and  hence  a  subse- 
quent sale  of  the  chattels  was  a  conversion.  If  the  chat- 
tels were  sold  first,  then  as  soon  as  the  mortgage  debt 
was  paid  the  title  to  the  remainder  of  the  chattels  and 
to  the  land  was  reinvested  in  the  mortgagor,  and  a  sale 
of  the  remainder  of  the  chattels  was,  of  necessity,  a  con- 
version, and  the  pro<*eeds  of  the  sale  of  the  lands  could 
be  recovered  in  an  action  for  money  had  and  received. 
As  to  this  there  would  seem  to  be  no  doubt.  There  are 
repeated  decisions  of  this  court  to  this  effect  In  the 
case  of  Frank  v.  Pickens,  69  Ala.  369,  370,  371,  it  is  said : 
"That  payment  of  the  debt  secured  by  a  mortgage  of 
chattels,  whether  made  before  or  after  the  law  day, 
operates  an  extinguishment  of  the  title  of  the  mort- 
gagee, whether  the  payment  is  made  in  monjey,  or  by 
holding  the  mortgagee  in  possession  to  account  for  the 
use,  income,  or  profits,  was  settled  in  this  court  at  an 
early  day.  The  payment  is  recognized,  and  the  extin- 
guishment is  as  operative  in  a  court  of  law  as  in  a  court 
of  equity,  and  the  mortgagor  may  maintain  trover  or  de- 
tinue for  the  recovery  of  the  chattels. — McGoiven  v. 
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Young,  2  Stew.  &  P.  160 ;  Uamer  v.  Harrell,  2  Stew.  & 
P.  323 ;  Deshazo  v.  Lewis,  5  Stew  &  P.  91  [24  Am.  Dec. 
769] ;  Harrison  v.  Hicks,  1  Port.  423  [27  Am.  Dec.  638] ; 
Brown  v.  Lipscomb,  9  Port.  472 ;  Sims  v.  Can  field,  2  Ala. 
555 ;  Qeron  v.  Qeron,  15  Ala.  558  [50  Am.  Dec.  143] ; 
Shiver  v.  Johnston,  62  Ala.  37." 

If  the  mortgagee  was  in  possesison  of  the  chattels  in 
question,  and  the  mortgage  debt  had  been  paid,  as  it 
was,  by  a  sale  of  the  land,  the  mortgagor  could  then  re- 
deem by  a  bill  in  equity,  or  recover  the  chattels  by  an  ac- 
tion in  detinue,  which  is  analogous  to  a  bill  to  redeem. 
But  as  the  mortgagee  converted  the  chattels,  oi*  a  part 
of  them,  after  the  debt  was  paid  by  a  sale  of  part  of  the 
mortgaged  property,  the  only  remedy  of  the  mortgagor 
was  an  action  in  trover  for  conversion,  or  he  could 
waive  the  tort  and  sue  in  assumpsit  for  money  had  and 
received.  These  actions  are  all  equitable,  and  may  be 
maintained  in  a  court  of  law  when  the  mortgage  debt 
was  fully  paid,  as  the  evidence  tends  to  show  it  was  in 
this  case,  by  private  sales  after  the  pretended  foreclo- 
sure. This  has  been  held  by  this  court  in  the  case  of 
Sims  V.  Ca/nfield,  2  Ala.  562,  where  it  is  said :  "The  ac- 
tion of  detinue  is  the  only  one  at  law  which  is  at  all  an- 
alogous to  a  bill  to  redeem  a  specific  chattel.  In  that, 
the  chattel  is  recovered  with  damages  for  its  detention. 
When  the  bill  is  to  redeem,  the  decree  is  for  the  delivery, 
and,  if  necessary,  an  account  will  be  taken  to  ascertain 
the  reasonable  profits,  if  any  have  accrued.  In  either 
case,  it  is  conceived,  the  plaintiff  must  fail,  if  he  has 
no  subsisting  title  in  himself  at  the  time  when  the  suit 
is  commenced.  The  action  of  trover  has  no  analogy  to 
such  a  suit  in  equity,  because  the  recovery  is  in  dam- 
ages merely,  and  interest  on  the  value  of  the  chattels 
when  converted  is  given  from  the  time  of  the  conversion 
in  lieu  of  the  profits." 
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In  the  case  of  Ilartison  v.  Hicks,  1  Port.  423,  431,  it 
is  said :  "The  right  of  the  defendant,  as  it  appears  from 
the  evidence,  was  clearly  maintainable  in  a  court  of  law. 
It  is  true  that  an  equity  of  redemption  is  only  available 
in  chancery.  But  in  the  case  of  mortgaged  chattel, 
where  the  debt  has  been  paid,  the  legal  title  is  perfect 
in  the  mortgagor.  If  this  principle  be  correct,  a  resort 
to  chancery  would  not  be  tolerated,  even  if  the  mort- 
gagee were  in  possession  of  the  property.  But  when  the 
debt  has  been  paid,  and  the  chattel  in  possession,  there 
can  be  no  doubt  of  a  perfect  legal  title,  the  bill  of  sale 
notwithstanding." 

Trover  is  an  equitable  action,  especially  so  in  actions 
between  mortgagor  and  mortgagee.  This  court  at  an 
early  day  so  declared. 

In  the  case  of  McGowen  v.  Yoking,  2  Stew.  &  P.  160, 
the  subject  was  discussed  at  length,  and  the  rigor  and 
the  technicalities  of  the  common  law  were  departed 
from;  and  this  court  has  always  followed  and  extend- 
ed the  doctrine  of  McGotoen  v.  Young  until  the  deci- 
sion in  this  case.  This  is  the  first  decision  to  go  back  to 
the  rigor  and  technicalities  of  the  English  common  law 
on  the  subject.  It  was  decided  in  that  case  that :  "The 
action  of  trover,  like  the  action  of  assumpsit,  is  compe- 
tent to  administer  justice  between  parties,  according  to 
the  rules  of  equity.  The  courts  of  law,  in  actions  of 
trover,  are  authorized  to  investigate  the  justice  and 
equity  of  the  particular  case,  in  a  similar  manner  and 
on  similar  principles  to  those  by  which,  in  such  courts, 
the  defense  of  partial  failure  of  consideration  is  sus- 
tained.'^ 

There  was  a  dissenting  opinion  in  that  case  in  line 
with  the  majority  opinion  in  this  case.  The  majority 
opinion  in  that  case  prevailed  in  this  state  until  the  de- 
cision in  this  case,  which  goes  back  to  the  rigor  of  the 
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common  law  which  protected  the  creditor,  but  not  the 
debtor.  The  action  of  trover,  as  between  mortgagor,  and 
mortgagee,  has  ever  been  treated  in  this  state  as  com- 
petent, in  many  respects,  to  investigate  and  determine 
the  equity  of  the  case. 

There  is  no  doubt  that  a  mortgagee,  if  authorized  un- 
der the  power's  of  his  mortgage,  may  foreclose  by  either 
public  or  private  sale,  with  or  without  notice,  and  there- 
by cut  oflF  and  terminate  the  mortgagor's  legal  and  equit- 
able rights  to  the  mortgaged  property.  This  is  common 
law,  common  knowledge,  and  common  sense.  But  in 
such  case  there  must  be  a  real,  bona  fide  foreclosure 
sale.  A  mere  sham  or  form,  when  there  is  no  real  sale 
in  fact,  will  not  have  the  effect  of  a  real  sale.  A  mere 
pretext,  a  mere  sham  sale,  where  the  mortgagee  both 
sells  and  buys  (even  under  his  authority  so  to  do)  for  a 
mere  song,  and  for  the  sole  and  real  purpose  of  depriv- 
ing the  mortgagor  of  his  right  to  i-edeem,  will  not  have 
the  desired  effect  of  a  real  and  bona  fide  foreclosure  sale. 
Courts  of  law,  as  well  as  courts  of  equity,  will  treat 
such  pretended  sales  as  they  ought  to  be  treated — as  if 
they  had  never  occurred — and  treat  the  mortgagee  as  in 
possession  without  foreclosure;  and,  if  the  mortgagee 
subsequently  sells  the  property  as  his  own,  the  purchase 
price  will  be  applied  as  a  payment  pro  tanto  on  the 
mortgage  debt.  If  the  subsequent  purchase  price,  the 
proceeds  of  the  sale,  be  equal  to,  or  exceed,  the  mortgage 
debt,  with  interest  thereon,  the  mortgage  is  paid,  and 
the  title  to  the  remainder  of  the  property  mortgaged,  if 
there  be  such,  is,  by  virtue  of  the  statute  (section  4898, 
Code),  reinvested  in  the  mortgagor,  and  a  subsequent 
sale  or  disposition  of  such  remainder  will  be  treated  in 
a  court  of  law  or  of  equity  as  a  conversion  of  the  re- 
mainder of  the  mortgaged  chattels.  That  this  is  the 
law,  I  deem  it  well  settled  and  undoubted  but  for  the 
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decision  in  this  case.  My  Brothers  have  evidently  fal- 
len into  gross  error  by  acting  upon  the  theory  that  as 
to  such  bogus  foreclosure  sales — sales  of  chattels — the 
mortgagor  is  remitted  solely  to  a  court  of  equity,  either 
to  set  aside  such  bogus,  pretended,  foreclosure  sale,  or 
to  file  his  bill  to  redeem.  A  court  of  law  is  just  as  com- 
petent, and  in  some  cases  more  competent,  to  declare 
such  a  sale  of  chattels  absolutely  void  and  award  ap- 
propriate relief. 

Mr.  Cooley,  in  his  work  on  Torts,  while  not  treating 
the  subject  fully,  clearly  recognizes  the  doctrine  that 
trover  will  lie  by  the  mortgagor,  against  the  mortgagee, 
where  there  are  such  acts  by  the  mortgagee  as  will  im- 
pair or  defeat  the  mortgagor's  right  to  redeem.  An  as- 
sertion of  absolute  ownership  by  the  mortgagee,  with- 
out a  valid  foreclosure  is  a  conversion.  Though  the 
mortgage  authorizes  the  mortgagee  to  take  possession 
for  the  purpose  of  foreclosure,  if  he  forecloses  contrary 
to  the  powers,  or  if  he  sells  more  of  the  property  than  is 
necessary  to  satisfy  the  mortgage,  this  is  a  conversion  as 
to  the  excess. — Cooley  on  Torts,  865,  866 ;  Colby  v.  Kim- 
ball 99  Iowa,  321,  68  N.  W.  786;  Omaha  Co,  v.  Rogers, 
35  Neb.  61,  52  N.  W.  826. 

To  say,  as  is  said  in  this  case,  that  a  mortgagee  of 
|5,000  worth  of  property,  consisting  of  a  farm  of  390 
acres,  a  sawmill,  and  cotton,  corn,  fodder,  hay,  etc., 
pledged  to  secure  a  debt  of  f  1,300,  can,  without  having 
any  of  the  property  present  at  the  place  of  sale,  offer 
it  for  sale  in  bulk,  and  buy  it  for  a  mere  song,  and  thus 
destroy  the  mortgagor's  right  to  redeem,  and  then  at 
private  sale  sell  the  property  in  separate  lots  and  for 
divers  prices  aggregating  $5,000,  and  not  be  liable  to 
the  mortgagor  in  trover  as  for  money  had  and  received, 
is  to  my  mind  nothing  short  of  gross  cruelty,  oppi'es- 
sion,  and  fraud,  as  to  the  mortgagor,  and  even  the  law 
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itself.  I  cannot  and  will  never  voluntarily  subscribe 
to  any  such  doctrine.'  None  of  the  cases  or  the  textr 
books  cited  in  the  majority  opinion  announce  or  uphold 
such  a  doctrine. 

No  one  doubts  that  a  mortgagee,  after  a  valid  fore- 
closurcj  is  not  liable  to  the  mortgagor,  in  trover,  and,  if 
the  property  brings  less  than  the  mortgage  debt,  and  in- 
terest, and  costs,  he  is  not  liable  at  all,  in  any  form  of 
action,  in  a  court  of  law  or  of  equity.  But  this  case  de- 
cides that,  if  authorized  by  the  mortgage  to  sell  at  either 
public  or  private  sale,  and  with  or  without  notice,  the 
mortgagee  can  then,  by  a  mere  mock,  sham,  or  pretended 
sale,  under  the  power,  acquire  the  absolute  title  to  thou- 
sands of  dollars'  worth  of  property  for  a  mere  song,  and 
then  sell  such  property  at  private  sale,  and  therefrom 
receive  hundreds  of  dollars,  and  still  hold  the  debt 
against  the  mortgagor,  and  not  be  liable  in  a  court  of  law 
as  for  conversion,  or  as  for  money  had  and  received.  I 
do  not  believe  this  is  now,  even  was,  or  ever  ought  to  be. 
the  law  of  this  or  any  other  civilized  and  enlightened 
country. 

In  order  that  there  can  never  be  any  doubt  as  to  what 
some  of  the  evidence  in  this  record  showed,  or  tended 
to  show,  I  copy  a  part  of  it  in  this  opinion,  and,  if  it  is 
true — whether  it  was  or  was  not  true  was  a  question  for 
the  jury — I  do  not  understand  how  the  court  can  deny 
this  mortgagor  all  relief.  I  know  the  majority  opinion 
avoids  the  hardship  and  oppression  by  suggesting  that 
the  only  relief  is  in  a  court  of  equity,  and  not  in  a  court 
of  law ;  but  I  think  I  have  conclusively  shown  that  this 
is  purely  theoretical  and  technical,  and  has  no  basis  in 
fact  or  practice.  A  court  of  law,  as  well  as  a  court  of 
equity,  can  pronounce  a  sham  foreclosure  sale  of  chat- 
tels void,  and  hold  the  mortgagee  as  if  there  had  been  no 
pretended  foreclosure. 
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If  there  was  no  public  foreclosure,  then,  when  the  pri- 
vate sales  brought  in  enough  to  pay  the  debt,  inter- 
est, and  costs,  the  remainder  of  the  property  was  that 
of  the  mortgagor,  and  the  sale  by  the  mortgagee  of  any 
property  in  excess  was  a  conversion ;  and  why  the  mort- 
gagor, as  to  this  excess,  cannot  recover  in  trover,  or, 
waiving  the  tort,  as  for  money  had  and  received,  I  can- 
not understand.  And  I  submit  that  no  valid  reason 
is  assigned,  or  can  be  assigned,  for  the  majority  decision. 

This  record  was  originaly  assigned  to  me,  and  after 
a  careful  and  thorough  study  of  the  same  I  prepared  an 
opinion  intended  for  the  court;  and  this  opinion,  in  my 
judgment,  makes  a  correct  disposition  of  the  appeal, 
giving  the  reasons,  and  citing  the  authorities.  The  ma- 
jority of  my  Brothers  did  not  agree  with  me,  and  hence 
that  opinion  did  not  become  the  opinion  of  the  court. 
However,  counsel  have  raised  and  argued  several  impor- 
tant and  material  questions  which  are  not  treated  in 
the  majority  opinion,  and,  for  that  reason,  I  append  to 
my  dissent  the  original  opinion  prepared  by  me,  so 
changed  as  to  express  only  my  own  views. 

There  is  one  very  important  question  raised  on  the 
appeal  which  is  not  treated  at  all  in  the  majority  opin- 
ion. It  may  be  said,  however,  that,  if  the  majority  opin- 
ion were  correct,  it  would  not  be  necessary  to  treat  this 
other  question. 

My  original  opinion  was  substantially  as  follows : 

Appellant  sued  appellee  in  trover  for  the  conversion 
of  |2,000  worth  of  personalty.  The  complaint  was 
amended  by  adding  a  count  for  money  had  and  received. 
The  trial  resulted  in  verdict  and  judgment  in  favor  of 
defendant,  from  which  judgment,  plaintiff  appeals. 

Plaintiff  assigns  six  errors  and  grounds  of  reversal; 
the  last  being  the  giving  of  the  affirmative  charge  in 
favor  of  the  defendant. 
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The  property  alleged  to  have  been  converted  was  in- 
cluded in  a  mortgage,  or  mortgages,  executed  by  the 
plaintiflf  to  the  defendant,  to  secure  an  indebtedness 
of  about  $1,300.  The  property,  or  the  greater  portion 
thereof,  was  formally  sold  by  the  defendant  under  a 
power  contained  in  the  mortgage,  and  the  purchase 
price  applied  to  the  indebtedness,  secured  by  the  mort- 
gage, after  paying  off  one  or  two  prior  and  paramount 
liens  on  certain  of  the  articles  or  items  of  property.  The 
prior  liens  amounted  to  ?300  or  f  400.  The  mortgage  in- 
debtedness at  the  date  of  the  sale  amounted  to  $1,300. 
The  personal  property  alleged  to  have  been  converted 
consisted  of  4  mules,  30  hogs,  2  cows,  1  bale  of  cotton, 
1  sawmill,  1  organ,  2  wagons,  2  buggies,  1  lot  of  plow 
tools,  1,000  pounds  fodder  or  hay,  and  400  bushels  of 
corn,  and  was  estimated  to  be  worth  $2,212.50.  There 
was  also  included  in  the  mortgage  390  acres  of  land,  es- 
timated to  be  worth  about  $3,250.  All  this  property 
was  advertised  for  one  day,  and  was  sold  on  the  next, 
and  sold  in  bulk,  except  the  sawmill. 

The  auctioneer  making  this  sale  testified  as  follows: 
That  he  had  seen  the  mortgage  from  Rush  Harmon  to 
the  Dothan  National  Bank,  and  that  he  sold  the  prop- 
erty embraced  in  said  mortgage  in  the  foreclosure  sale. 
He  says :  "I  made  the  memorandum  of  sale,  and  signed 
my  name  to  it.  I  remember  making  the  sale  in  front  of 
the  courthouse.  My  recollection  is  that  the  Dothan  Na- 
tional Bank  bought  the  property.  Mr.  Lillian  Craw- 
ford, who  was  the  cashier  of  the  Dothan  National  Bank, 
bought  the  property  for  the  bank.  My  memorandum 
shows  that  the  Dothan  National  Bank  bought  the  prop- 
erty. Mr.  Lillian  Crawford  was  there  and  bought  it 
for  the  bank.  The  real  estate  and  the  personal  prop- 
erty in  the  mortgage  was  bought  the  same  way  by  the 
Dothan  Naticmal  Bank.    All  the  stuff  was  sold  at  public 
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outcry  for  cash  in  front  of  the  courthouse.  There  was 
no  sawmill  here  at  the  courthouse.  There  were  no  hogs 
here.  There  was  no  cotton  here.  There  was  no  fodder 
here.  There  were  no  mules  here.  There  were  no  cows 
here ;  no  log  carts  or  wagons  here.  There  was  no  plow 
tools  here.  There  was  no  com  here.  There  were  no 
mules  here.  None  of  the  property  that  I  sold  was  here. 
I  put  up  all  the  personal  property  and  sold  it  in  a  lump 
for  fSOO."  The  witness  read  aloud  from  the  memoran- 
dum of  sale  made  by  him :  "The  sawmill  brought  flOO ; 
but  it  does  not  state  who  bought  it.  About  250  bushels 
of  corn,  3  cows,  1  organ,  1  bale  of  cotton,  30  head  of 
hogs,  sold  for  $300  in  bulk.  The  memorandum  shows 
what  1  got  for  all  the  property." 

The  plaintiff  here  introduce<l  the  memorandum  of 
sale  made  by  T.  W.  Hutler,  as  auctioneer,  at  the  fore- 
closure of  the  mortgage,  which  was  in  words  and  figures 
as  follows:  "I,  T.  W.  Hutler,  auctiom*er,  hereby  certify 
that  on  this  day  I  sold  the  lands  described  on  the  re- 
verse side  of  this  sheet  at  public  outcry  for  cash  before 
the  courthouse  door  in  Dothan,  Ala.,  at  the  hour  of  1 :30 
p.  m.,  and  at  said  sale  the  Dothan  National  Bank  be- 
came the  last,  highest,  and  best  bidder,  and  as  such  be- 
came the  purchaser  at  and  for  the  sum  of  f 300  in  cash ; 
said  sale  was  made  to  satisfy  the  within-described  mort- 
gage.   T.  W.  Butler,  Auctioneer." 

The  witness  Butler  further  testified  that  the  proper- 
ty mentioned  in  the  memorandum  of  sale  Avas  the  prop- 
erty mentioned  in  the  mortgage. 

Ben  Harmon,  son  of  and  witness  for  the.  plaintiff, 
testified  as  follows :  The  he  knew  the  plaintiff,  and  was 
his  son.  That  in  the  fall  of  1909  he  was  in  the  posses- 
sion, control,  and  management  of  his  father's  property 
in  Houston  county,  Ala.  That  his  father.  Rush  Har- 
mon,  was  in  bankruptcy,  a  receiver  was  appointed  for 
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the  estate,  and  that  he  (witness)  was  put  in  the  posses- 
sion, control,  and  management  of  the  property  belong- 
ing to  Rush  Harmon  by  the  receiver  in  bankruptcy.  "I 
finished  gathering  the  crops,  housed  it,  looked  after  the 
stock,  and  then  turned  it  over  to  Mr.  Henry  Williams  on 
a  mortgage  made  by  Rush  Harmon  to  the  Dothan  Na- 
tional Bank.  I  turned  over  2  mules  belonging  to  the 
plaintiflf,  and  they  were  worth  ^25.  1  turned  over 
about  30  hogs,  and  they  were  worth  |175.  I  turned  over 
2  cows,  and  they  were  worth  f  65.  I  turned  over  1,000 
pounds  of  fodder,  and  it  was  worth  |7.50.  I  turned 
o^ver  a  large  lot  of  corn  tops.  I  turned  over  a  saw- 
mill, complete,  and  it  was  Avorth  $700  or  $800.  I  turn- 
ed over  an  organ,  and  it  was  worth  $60.  I  turned  over 
2  wagons,  and  they  were  worth  $50.  I  turned  over  a 
bale  of  cotton,  and  it  was  worth  $35.  I  turned  over  2 
buggies,  and  they  were  worth  $20.  I  turned  over  a 
lot  of  plow  tools,  and  they  were  worth  $25  or  $30.  I 
turned  over  400  bushels  of  corn,  and  it  was  worth  $250. 
I  know  of  my  own  knowledge  that  Mr.  Henry  Williams 
was  representing  the  Dothan  National  Bank,  and  I 
turned  over  to  him  all  the  propetry  on  a  mortgage  that 
he  had  for  the  Dothan  National  Bank.  Mr.  J.  R.  Fair- 
cloth  is  the  president  of  the  Dothan  National  Bank,  and 
he  asked  me  to  look  after  this  property  until  Mr.  Wil- 
liams came  down,  and  I  took  charge  of  all  the  property 
for  the  Dothan  National  Bank,  and  turned  it  over  to 
Mr.  Williams,  and  he  hauled  all  of  the  property  away.'^ 

Henry  Woflford,  also  a  witness  for  the  plaintiff,  tes- 
tified: "I  know  what  became  of  the  Rush  Harmon 
hogs ;  there  were  25  or  30  of  them.  I  bought  them.  The 
reasonable  market  value  of  these  hogs  was  $160.  I 
bought  them  from  Henry  Williams." 

The  plaintiflf  oflfered  to  prove  that  the  defendant  had 
received  $3,250  for  the  land  embraced  in  the  mortgage; 
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but  the  court  declined  to  let  him  make  the  proof,  hold- 
ing that  such  proof  was  not  admissible  or  relevant  in 
this  action.  There  was  proof,  and  there  were  offers  to 
prove,  that  the  defendant  had  received  other  sums  of 
money  for  the  mortgaged  property. 

The  power  of  sale  in  the  mortgage  authorized  either 
public  or  private  sale,  with  or  without  taking  posses- 
sion of  the  property,  and  with  or  without  notice  of  the 
time,  place,  or  terms  of  the  sale,  and  authorized  a  sale 
on  any  terms  that  might  seem  best  to  the  mortgagee. 

Notwithstanding  these  full  and  almost  unlimited 
powers  contained  in  the  mortgage,  the  mortgage  cer- 
tainly contemplated  a  real  sale  by  the  mortgagee  in 
good  faith.  It  was  certainly  not  contemplated  that  the 
mortgagee  could  go  through  a  mere  form  of  foreclosure, 
and  acquire  an  absolute  title  to  all  this  property — prop- 
erty worth  several  thousand  dollars — by  allowing  a 
nominal  credit  of  a  few  hundred  dollars  on  the  mort- 
gage debt.  Surely  it  did  not  authorize  the  mortgagee 
to  acquit  property  reasonably  worth  three  or  four  times 
the  debt  secured,  and  stil  hold  the  debt,  or  a  great  part 
thereof,  against  the  mortgagor.  Surely  neither  the  law 
nor  equity  will  sanction  or  uphold  such  a  construction 
of  the  powers  of  sale  in  a  mortgage,  however  full  and 
unlimited  they  may  be. 

In  a  case  something  like  this  heretofore  before  this 
court,  Justice  Dow^dbll^  now  Chief  Justice  of  this  court, 
said:  "Although  the  mortgagee,  by  the  terms  of  the 
mortgage,  was  authorized  to  sell  the  personal  property 
embraced  in  the  mortgage  at  private  sale,  this  did  not 
relieve  him,  in  taking  possession  of  and  selling  the  prop- 
erty, from  the  duty  of  acting  in  the  utmost  good  faith 
in  selling  the  same.  In  selling  the  property  at  private 
sale  for  the  satisfaction  of  his  mortgage  debt,  it  was  his 
duty  to  sell  it  at  a  fair  and  reasonable  valuation,  and. 
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failing  to  do  so,  he  became  liable  to  the  mortgagor  for 
such  failure.  We  think  there  can  be  no  doubt  of  the 
right  of  the  mortgagor  to  show  his  claim  against  the 
mortgagee  by  showing  the  unfairness  of  the  sale,  and  to 
this  end  that  the  property  was  sold  for  greatly  less  than 
its  fair  and  reasonable  value.  See  Jones  on  Chattel 
Mortgage  (4th  Ed.)  p.  702,  §  708.  Here  the  property, 
which  consisted  of  different  items,  such  as  mules,  wag- 
ons, carriages,  and  farm  products,  was  sold  en  masse 
or  in  a  lump.  This  in  itself  was  prima  facie  evidence  of 
unfairness. — Jones  on  Chattel  Mortgages  (4th  Ed.)  p. 
781,  §  797.  The  question  of  value  was  one  for  the  jury." 
—Johnson  v.  Selden,  140  Ala.  421,  422,  37  South.  249, 
250  (103  Am.  St.  Rep.  49). 

It  is  said  by  Mr.  Jones,  in  his  work  on  Chattel  Mort- 
gages (5th  Ed.)  pp.  995,  996,  998,  §§  792,  793,  796:  "If 
a  power  of  sale  does  not  require  the  giving  of  any  notice 
of  the  sale,  the  mortgagee  can  make  a  valid  sale  either 
at  public  or  private  sale,  and  need  not  give  any  notice 
of  it,  unless  he  choose  so  to  do.  But  nevertheless  the 
sale,  to  be  binding,  must  be  a  fair  one."  "A  mortgagee 
may  lawfully  sell  and  transfer  the  mortgaged  property 
at  private  sale  after  taking  possesion  of  it  upon  default 
for  he  has  then  the  absolute  legal  title.  Under  a  pow- 
er of  sale  which  does  not  require  notice  of  sale  to  be 
given,  the  mortgagee  has  the  option  to  give  notice  or 
not,  as  he  may  choose,  and  he  may  sell  at  public  or  pri- 
vate sale ;  only,  to  make  the  sale  binding,  it  must  be  fair. 
But  he  is,  however,  liable  to  the  mortgagor  for  any  in- 
jury sustained  by  him  through  the  omission  of  the  mort- 
gagee to  comply  with  the  terms  of  a  power  of  sale  con- 
tained in  the  mortgage."  "If  the  power  of  sale  be  gen- 
eral and  unrestricted  as  to  the  time  and  place  of  sale, 
these  may  be  fixed  by  the  mortgagee  at  his  discretion, 
subject  only  to  the  general  rule  that  he  shall  conduct 
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the  sale  in  common  fairness  toward  the  mortgagor.  As 
a  general  rule,  the  property  should  be  in  view  of  the 
bidders,  so  that  its  value  may  be  readily  estimated." 

In  an  Indiana  case  it  was  said :  "If  it  appeared  that 
the  price  paid  by  a  mortgagee  purchasing  at  his  own 
sale  was  grossly  inadequate,  or  that  the  property  was 
sacrificed,  the  sale  ought  to  be  set  aside  at  the  election 
of  the  mortgagor ;  and  if,  it  were  shown  that  the  mort- 
gagee had  converted  the  property  after  a  merely  col- 
orable sale,  or  refused  to  acknowledge  the  mortgagor's 
right  to  redeem,  he  should  be  held  to  account  for  its 
fair  value  at  the  time  of  its  appropriation." — Lee  v. 
Fox,  113  Ind.  98,  14  N.  E.  889,  4  Dec.  Dig.  1170. 

In  a  Kansas  case  Horton,  C.  J.,  spoke  as  follows  upon 
this  subject,  and  his  language  is  apt  in  this  case :  "The 
unfair  or  fraudulent  sale  of  mortgaged  property  by  a 
mortgagee  should  not  and  will  not  defeat  or  ex- 
tinguish the  rights  of  the  mortgagor.  The  mortgagee 
has  no  right  by  any  unfairness  to  sacrifice  the  property, 
and  deprive  the  mortgagor  of  the  surplus  over  the  debt, 
which  by  a  fair  and  honestly  conducted  sale  might 
arise.  If  the  property  consist  of  many  different  articles 
which  can  be  easily  offered  for  sale  separately,  or  in  lots 
or  parcels,  a  sale  of  the  whole  in  a  lump,  or  in  two 
lumps,  in  some  cases  might  be  regarded  as  an  unfair 
mode  of  sale,  especially  if  it  were  shown  that  the  prop- 
erty brought  much  less  at  the  sale  than  its  actual  value. 
—Jones  on  Chattel  Mortgages  (3d  Ed.)  §  797;  Hun  gate 
V.  Reynolds^  72  111.  425.  We  cannot  say,  as  a  matter  of 
law,  upon  the  allegations  in  the  answers,  that  the  prop- 
erty was  wrongfully  and  unfairly  disposed  of,  nor  can 
we  say  that  the  property  was  sold  fairly  and  in  good 
faith  according  to  the  terms  of  the  mortgage.  These 
are  matters  for  a  jury  under  proper  instructions  from 
the  trial  court.     The  defendants  were  entitled  to  have 
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a  fair  and  bona  fide  sale.  The  trial  court  should  have 
permitted  the  testimony  to  go  to  the  jury  to  determine 
whether  this  was  done  or  not." — Wygal  v.  Bigelowy  42 
Kan.  477,  484,  22  Pac.  612,  614,  16  Am.  St.  Rep.  495, 
498. 

In  a  note  to  the  report  of  this  Kansas  case  (16  Ana. 
St.  Rep.  499),  Mr.  Freeman  states  the  rule  w^hich  this 
court  deems  the  proper  one  arid  has  adopted :  "Under 
a  power  contained  in  the  mortgage,  the  mortgagee  may 
upon  forfeiture,  sell  the  property  at  a  bona  fide  sale,  and 
thus  cut  off  the  mortgagor's  equity  of  redemption.  To 
be  effective  in  this  particular,  the  sale  must  in  all  re- 
spects be  fairly  and  honestly  conducted,  and  not  clan- 
destine nor  collusive.  The  mortgagee  has  no  right  by 
any  unfairness  to  sacrifice  the  property  for  less  than  its 
fair  market  value. — Bird  v.  Dams,  14  N.  J.  Eq.  467; 
Walker  v.  Stone^  20  Md.  195;  Charter  v.  Stevens,  3 
Denio  [X.  Y.]  33;  45  Am.  Dec.  444;  Freeman  v.  Free- 
man, 17  N.  J.  Eq.  44;  Warwick  v.  Hutchinson^  45  N.  J. 
Law,  61.  The  conduct  and  fairness  of  a  sale  of  chattels 
by  the  mortgagee,  and  the  rights  acquired  by  and  under 
such  sale,  are  always  open  to  investigation  at  the  in- 
stance of  the  mortgagor.  A  sale  under  judicial  sanc- 
tion is  therefore  safer  and,  when  the  amount  is  large, 
advisable. — Freeman  v.  Freeman,  17  N.  J.  Eq  44.  When 
the  validity  of  such  a  sale  is  in  issue,  the  burden  is  upon 
the  mortgagee  to  show  that  his  conduct  in  selling  or  in 
making  the  purchase  was  in  all  things  fair  and  frank, 
and  that  he  sold  or  paid  for  the  property  what  it  was 
reasonably  worth. — Jones  v.  Franks,  33  Kan.  497  [6 
Pac.  789];  Black  v.  Hair,  2  Hill,  Ch.  [S.  C]  622  [30 
Am.  Dec.  289].'' 

There  is  a  line  of  cases  holding  that,  where  the  mort- 
gagee acts  unfairly,  and  sells  the  property  at  a  price 
grossly  less  than  its  value,  and  thereby  deprives  the 
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mortgagor  of  the  surplus  above  the  debt  secured  and  the 
costs  of  the  foreclosure,  the  mortgagor's  only  remedy, 
is,  in  a  court  of  equity,  in  the  nature  of  a  bill  to  redeem. 

This  line  of  cases  goes  upon  the  doctrine  that  after 
forfeiture  the  mortgagee  has  .the  absolute  legal  title, 
and  may  treat  the  property  as  his  own,  and  deal  with 
it  as  he  may  choose,  without  incurring  any  liability  at 
law.  This  court,  however,  has  declined  to  adopt  that 
doctrine  as  to  the  law  of  mortgages,  or  to  follow  that 
line  of  cases,  but  has  awarded  relief  in  courts  of  law 
where  there  have  been  such  unfair  foreclosure  or  at- 
tempted foreclosure  as  to  personal  property. 

This  court  expressly  held,  in  the  case  of  Mdwwell  v. 
Moore,  95  Ala.  166,  10  South.  444,  36  Am.  St.  Rep.  190, 
that  the  mortgagee's  title  is  absolute  after  forfeiture, 
but  that  a  tender  made  thereafter,  if  before  the  mortga- 
gee take  possession,  amounts  to  payment,  and  is  a  de- 
struction of  the  mortgagee's  title,  if  the  tender  be  kept 
good.  In  that  case  the  court  said :  "It  may  be  conced- 
ed that,  by  the  strict  rule  of  the  common  law,  a  tender 
after  failure  to  perform  the  condition  of  the  mortgage 
will  not,  at  law,  destroy  the  title,  which  has  become  ab- 
solute in  the  mortgagee  by  the  forfeiture.  In  equity, 
however,  a  mortgage  being  regarded  as  incident  to  and 
security  for  the  debt,  the  rigor  and  harshness  of  the 
common-law  rule  has  been  greatly  relieved  by  holding 
that  the  mortgagor  has  the  right  to  redeem,  if  not  bar- 
red by  unreasonable  delay,  by  payment,  or  tendering 
full  payment^at  any  time  before  foreclosure.  But  courts 
of  equity  will  not  enforce  the  equity  of  redemption  so 
as  to  deprive  the  mortgagee  of  his  security  by  discharg- 
ing the  lien  of  the  mortgage ;  its  enforcement  is  depend- 
ent upon  payment  of  the  debt  by  the  mortgagor,  or  by 
a  sale  of  the  property.  In  many  of  the  states  courts 
of  law,  while  not  taking  cognizance  of  the  equity  of  re- 
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demption  for  the  purpose  of  enforcing  the  right  to  re- 
deem, but  acting  upon  and  applying  equitable  princi- 
ples, have  extended  to  a  tender  after  default  the  effect 
of  a  tender  made  at  the  time  and  in  the  manner  specified 
in  the  mortgage,  modified  so  as  to  prevent  the  mortga- 
gee's deprivation  of  his  security  without  satisfaction  of 
the  debt.  In  Frank  v.  Pickens^  supra,  it  was  expressly 
held  that  a  tender  of  payment  of  the  mortgage  debt  can- 
not operate  to  extinguish  the  title  of  the  mortgagee,  un- 
less the  money  tendered  is  kept  ready  to  be  paid  to  the 
mortgagee  whenever  he  may  manifest  a  willingness  to 
receive  it ;  and,  if  the  benefit  of  the  tender  is  claimed  in 
court,  the  money  must  be  placed  in  the  custody  of  the 
court,  so  that,  if  the  tender  be  adjudged  good,  it  may  be 
awarded  to  the  mortgagee — otherwise  the  mortgagor  is 
regarded  as  having  abandoned  the  tender.  Recognizing 
the  mortgagor's  right  of  redemption,  and  observing  the 
principles  upon  which  courts  of  equity  enforce  it,  the 
current  of  the  later  decisions  is  that  an  unconditional 
tender  after  default  of  the  full  amount  due  on  the  mort- 
gage, if  kept  good,  and  the  money  brought  into  court, 
discharges  the  lien  of  the  mortgage." — 95  Ala.  169,  170, 
10  South.  445  (36  Am.  St.  Rep.  19). 

The  case  of  Maxwell  r.  Moore  was  a  detinue  suit  be- 
tween mortgagor  and  mortgagee  for  a  mule,  and  de- 
pended upon  the  question  and  the  suflSciency  of  a  ten- 
der; yet  I  see  no  reason  why  the  same  rule  should  not 
apply  in  a  case  like  this.  In  fact,  it  was  applied  in  the 
case  of  Johtu^on  v.  Leiden,  140  Ala.  418,  37  South.  249, 
103  Am.  St.  Rep.  49,  where  unfairness  in  the  foreclosure 
sale  was  taken  advantage  of  in  a  court  of  law  by  a  plea 
of  setoff.  The  theory  upon  which  cases  hold  that  un- 
fairness in  foreclosure  sales  cannot  be  taken  advantage 
of  in  a  court  of  law  is  that  after  forfeiture  the  mort- 
gagee's title  is  complete  and  absolute,  and  he  may  do 
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as  he  pleases  with  the  property.  This  doctrine  is  not 
followed  or  sanctioned  in  this  state ;  but  relief  is  grant- 
ed, in  proper  cases,  by  courts  of  law,  to  prevent  sacri- 
fice and  waste  of  the  security,  although  such  courts 
have  no  jurisdiction  for  the  purpose  of  enforcing  a  right 
of  redemption.  The  fact  that  the  mortgagor  might 
maintain  a  bill  to  redeem  does  not  of  itself  prevent 
courts  of  law  from  affording  any  relief  on  account  of 
an  unfair  treatment  or  disposition  of  the  mortgaged 
property,  though  it  be  disposed  of  after  forfeiture,  and 
after  the  law  day  of  the  mortgage. 

The  next  proposition  insisted  on  by  appellee  to  sup- 
port the  action  of  the  trial  court  is  that,  the  mortgagor, 
the  plaintiff  here,  being  adjudicated  a  bankrupt  before 
the  property  was  sold  by  the  mortgagee,  the  plaintiff's 
title  and  right  to  the  mortgaged  property  passed  to  the 
assignee  in  bankruptcy,  for  the  benefit  of  his  creditors, 
and  that,  for  this  reason,  he  cannot  maintain  this  action. 
This,  generally  speaking,  is  undoubtedly  the  law;  the 
trustee  in  bankruptcy  is  usualy  vested  with  the  title  to 
all  the  bankrupt  property,  which  is  not  exempt  by  law 
from  the  bankruptcy  proceeding.  There  are,  however, 
exceptions  to  and  limitations  upon  that  general  prin- 
ciple, and  I  think  that  this  case  is  taken  without  the 
operation  of  that  general  rule. 

If  the  assignee  in  bankruptcy  abandons  any  of  the 
property,  and,  with  full  knowledge  of  all  the  facts,  de- 
clines to  administer  it,  especially  when  authorized  by 
the  bankrupt  court  to  so  abandon  it,  then  the  bank- 
rupt's title  or  right  thereto  is  not  destroyed,  but  re- 
^ests,  and  he  may  assert  this  right  after  discharge. 

In  the  case  of  Ba/nk  v.  Lasater,  196  U.  S.  118,  119,  25 
Sup.  Ct.  206,  208  (49  L.  Ed.  408),  the  Supreme  Court  of 
the  United  States  said:  "We  have  held  that  trustees 
in  bankruptcy  are  not  bound  to  accept  property  of  an 
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onerous  or  unprofitable  character,  and  they  have  a  rea- 
sonable time  in  which  to  elect  whether  they  will  accept 
or  not.  If  they  decline  to  take  the  property,  the  bank- 
rupt can  assert  title  thereto. — American  File  Company 
V.  Gwrrett,  110  U.  S.  288,  295  [4  Sup.  Ct.  90,  28  L.  Ed. 
149] ;  Spwrhawk  v.  Yerkes,  142  U.  S.  1  [12  Sup.  Ct.  104, 
35  L.  Ed.  915] ;  Sessions  v.  Romadka,  145  U.  S.  29  [12 
Sup.  Ct.  799,  36  L.  Ed.  609] ;  Dushanhe  v.  BeaJl,  161 
U.  S.  513  [16  Sup.  Ct  637,  40  L.  Ed.  79]." 

In  the  cases  cited  the  bankrupt  was  allowed  to  hold 
and  receive  property  which  had,  without  his  fault,  been 
abandoned  or  declined  to  be  administered  by  the  as- 
signees., 

In  the  case  at  bar  the  property  was  certainly  aban- 
doned and  surrendered  to  the  defendant  on  the  ground 
that  it  had  a  prior  lien  upon  the  property,  and  without 
selling  it,  as  it  might  have  done,  subject  to  the  mort- 
gage or  prior  lien. 

In  the  case  of  Sessions  v.  Romadka,  where  the  ques- 
tion was  as  to  the  bankrupt's  title  to  a  patent  after  adju- 
dication, the  Supreme  Court  of  the  United  States  said, 
among  other  things:  "While,  under  the  provisions  of 
the  bankrupt  law,  the  title  to  this  patent  undoubtedly 
I>assed  to  the  assignee  in  bankruptcy  of  Poinier,  it  pass- 
ed subject  to  an  election  on  his  part  not  to  accept  it, 
if,  in  his  opinion,  it  was  worthless,  or  would  prove  to 
be  burdensome  and  unprofitable.  And  he  was  entitled 
to  a  reasonable  time  to  elect  whether  he  would  accept 
it  or  not— American  File  Co.  v.  Garrett,  110  U.  S.  288, 
295  [4  Sup.  Ct.  90,  28  L.  Ed.  149] ;  Sparha^k  v.  Yerkes, 
142  U.  S.  1  [12  Sup.  Ct.  104  35  L.  Ed.  915] ;  Amory  v. 
Lawrence,  3  Cliflf.  523,  535  [Fed.  Cas.  No.  336].  In 
this  case  the  asignee  had  taken  a  year  to  wind  up  the 
estate,  and  had  given  no  sign  of  his  wish  to  assume  this 
property,  if  indeed  he  knew  of  its  existence.    On  being 
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asked  with  reference  to  it  by  the  proposed  purchaser,  he 
I'eplied  that  the  estate  was  all  settled  up,  that  he  had  no 
power  to  do  anything  in  the  matter,  and  that  Poinier 
was  the  only  one  who  could  give  a  title.  A  plainer  elec- 
tion not  to  accept  can  hardly  be  imagined.  Granting 
that  up  to  that  time  he  had  known  nothing  about  the 
patent,  it  was  his  duty  to  inquire  into  the  matter,  if  he 
had  any  thought  of  accepting  it,  and  not  to  mislead  the 
plaintifiTs  agent  by  referring  him  to  the  bankrupt  as  the 
proper  person  to  apply  to.  Under  the  circumstances, 
plaintiff  could  do  nothing  but  purchase  of  Poinier. 
Bearing  in  mind  that  no  claim  to  this  property  is  now 
made  by  the  assignee,  but  that  his  alleged  title  to  it  is 
set  up  by  a  third  person,  who  confessedly  has  no  in- 
terest in  it  himself,  it  is  entirely  clear  that  the  defend- 
ants ought  not  to  prevail  as  against  a  purchaser  who 
bought  it  of  the  bankrupt  after  the  assignee  had  dis- 
claimed any  interest  in  it.  Had  the  existence  of  this 
patent  been  concealed  by  the  bankrupt,  or  the  assignee 
had  discovered  it  subsequently — after  his  discharge — 
and  desired  to  take  posession  of  it  for  the  benefit  of  the 
estate,  it  is  possible  the  bankruptcy  court  might  reopen 
the  case  and  vacate  the  discharge  for  that  purpose. — 
Clark  V.  Clark,  17  How.  315  [15  L.  Ed.  77].  But  it  does 
not  lie  in  the  mouth  of  an  alleged  infringer  to  set  up 
the  right  of  the  assignee  as  against  a  title  from  the  bank- 
rupt acquired  with  the  consent  of  such  assignee." — 145 
U.  S.  39,  40,  12  Sup.  Ct.  801,  36  L.  Ed.  609. 

I  hold  that  the  trial  court,  therefore,  erred  in  taking 
this  case  from  the  jury,  and  in  declining  to  allow  the 
plaintiff  to  prove  what  the  defendant  received  for  the 
land,  and  that,  while  there  was  no  attempt  to  recover  in 
this  action  the  amount  received  for  the  land,  the  amount 
received  by  the  defendant  for  it,  so  shortly  after  it  sold 
it,  or  pretended  to  sell  it,  under  the  mortgage,  was  a 
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circumstance  for  consideration,  in  determining  whether 
the  pretended  sale  under  the  mortgage  was  one  made  in 
good  faith  and  fair  dealing  between  the  mortgagor  and 
the  mortgagee. 

8AYRE,  J. — (dissenting  in  part). — I  see  the  logic 
and  force  of  the  prevailing  opinion ;  but  I  prefer  to  hold 
that,  in  the  case  of  a  fraudulent  foreclosure  of  a  mort- 
gage on  personal  property,  the  mortgagor  may  maintain 
an  equitable  action  at  law  for  the  difference  between  his 
debt  and  the  reasonable  value  of  the  property  put  be- 
yond his  reach  by  the  foreclosure. 


Ex  Parte  Shoaf. 

Assumpsit. 

(Decided  February  3,  1914.    64  South.  615.) 

1.  Courts;  Review  of  Decision;  Questions  of  Fact. — The  Supreme 
Court  exercises  supervisory  powers  over  the  decisions  of  the  Court  of 
Appeals  only  as  to  questions  of  law,  and  will  not  disturb  its  findings 
of  fact;  hence,  where  a  question  involved  was  one  of  mixed  law  and 
fact,  and  the  Court  of  Appeals  correctly  applied  the  law  to  its  findings 
on  the  facts,  its  judgment  will  not  be  disturbed. 

2.  Same. — Where  from  the  same  state  of  facts  two  opposite  but  en- 
tirely rational  conclusions  may  be  drawn  by  difl'orent  minds,  the 
conclusion  draw^n  therefrom  by  the  Court  of  Appeals  is  conclusive 
on  the  Supreme  Court, 

3.  Evidence;  Facts  or  Conclusions. — The  ownership  of  personal 
property  is  a  fact  to  which  a  witness  may  testify. 

4.  Appeal  and  EtTor;  Assignments;  Waiver. — Where  appellant's 
counsel  did  not  sign  the  assignments  of  error,  and  the  case  was 
submitted  without  objection,  the  Court  of  Appeals  had  a  right  to 
disregard  the  irregularity  and  treat  it  as  waived  by  appellee. 

Certiorari  to  Court  of  Appeals. 

Ella  Shoaf  seeks  by  certiorari  to  review  the  judgment 
of  the  Court  of  Appeals  reversing  and  remanding  the 
judgment  of  the  nisi  prius  court  in  the  case  of  Ilagm 
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V,  Shoaf,  9  Ala.  App.  300,  63  South.  764.    Certiorari  de- 
nied. 

Georgb  D.  Motley,  for  appellant.  Ownership  of  per- 
sonal property  is  a  fact  to  which  a  witness  may  testify. 
— Rosea  V,  Jefferson,  142  Ala.  705.  The  husband  hav- 
ing deposited  the  money  in  the  wife's  name,  the  same 
constituted  a  gift  to  the  wife,  and  having  paid  the  notes 
for  which  defendant  was  responsible,  she  could  recover 
on  same. — Anmston  N.  Bcmk  v,  Howell,  116  Ala.  275; 
First  N.  Bank  v.  Taylor,  142  Ala.  456;  Sayre  v.  Weil, 
94  Ala.  466.  The  assignments  of  error  were  not  signed 
by  counsel,  and  the  Court  of  Appeals  should  have  dis- 
missed the  appeal. — 2  Cyc.  985. 

Roper  &  Stephens,  for  appellee.  The  certiorari 
should  be  denied  on  the  authority  of  Hagm  v,  Shoaf,  9 
Ala.  Ap:  300;  Winn  v.  Tallapoosa  County  Hank,  168 
Ala.  469. 

DB  GRAFPBNRIED,  J.— It  is  unnecessary  for  this 
court  to  reaffirm,  in  this  case,  its  declaration,  made  re- 
peatedly, that  it  will,  not  revise  the  action  of  the  Court 
of  Appeals  in  its  findings  of  fact.  The  supervisory  pow- 
ers of  this  court  over  the  Court  of  Appeals  are  exercised 
only  on  questions  of  law,  and  none  of  its  judgments,  in 
cases  in  which  it  possesses  jurisdiction,  will  be  disturb- 
ed, unles  this  court  is  of  the  opinion  that  the  court  has 
committed  an  error  of  law.  Sometimes  there  is  a  case 
of  mixed  law  and  fact — a  case  in  which  a  conclusion  of 
fact  drawn  from  admitted  evidence  must  determine  the 
law — and  in  such  a  case,  where  the  law  is  correctly  ap- 
plied by  the  Court  of  Appeals  to  its  conclusion  of  fact, 
then  its  judgment  in  such  a  case  will  not  be  disturbed 
It  not  infrequently  occurs  that  two  opposite  yet  en- 
tirely rational  conclusions  may  be  drawn,  by  different 
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jninds,  from  the  same  state  of  facts,  and  in  all  such 
cases  this  court  will  abide  by  the  conclusions  which  are 
drawn  by  the  Court  of  Appeals  from  the  facts. 

1.  In  the  instant  case  the  Court  of  Appeals  came  to 
the  conclusion,  as  a  matter  of  fact,  that  the  deposit  of 
the  money  by  Shoaf  in  the  bank  in  his  wife's  name  did 
not  vest  the  title  to  the  money  in  the  wife,  but  that  the 
money  remained  the  money  of  Shoaf.  Where  money  is 
deposited  in  a  bank  by  one  person  in  the  name  of  an- 
other person,  the  question  as  to  whether  the  money  so 
deposited  becomes,  upon  the  deposit,  the  property  of  the 
person  in  whose  name  it  is  deposited,  is  a  question  of 
fact  open  to  inquiry. — Saj^e  v.  Weil,  94  Ala.  466,  10 
South.  546,  15  L.  R.  A.  544.  In  the  instant  case  the 
Court  of  Appeals  has  found  from  the  evidence  contained 
in  the  bill  of  exceptions,  as  matter  of  fact,  that  the  mere 
deposit  of  the  money  by  Shoaf  in  a  bank  to  his  wife's 
credit  was  not  a  gift  to  the  wife,  and  that  the  money  so 
deposited  still  remained  the  property  of  Shoaf.  The 
conclusion  of  the  Court  of  Appeals  on  this  question  of 
fact  is  binding  upon  this  court  and  will  not  be  disturbed. 

2.  This  court  has  frequently  held  that  ownership 
of  personal  property  is  a  fact  to  which  a  witness  may 
testify.— iZo^co  v.  Jefferson,  142  Ala.  705,  38  South.  246. 
In  the  instant  case  Shoaf  testified,  in  substance,  that 
the  money  was  his  wife's  money,  but  his  testimony  did 
not  preclude  the  Court  of  Appeals,  in  weighing  the  tes- 
timony set  out  in  the  bill  of  exceptions,  from  finding 
that,  in  fact,  the  money  did  not  belong  to  the  wife,  but 
that  it  belonged  to  Shoaf.  The  Court  of  Appeals  found, 
as  a  matter  of  fact,  that  the  money  belonged  to  Shoaf 
and  not  to  the  wife.  This  conclusion  of  the  Court  of  Ap- 
peals, is  a  conclusion,  not  of  law,  but  of  fact,  and  un- 
der the  above-stated  rule  it  will  not  be  disturbed  by 
this  court. 
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3.  The  Court  of  Appeals,  upon  the  facts  presented  by 
the  record,  reversed  and  rendered  judgment  in  this  case. 
In  doing  so  the  Court  of  Appeals  used  the  following 
language:  "The  facts  in  evidence  before  the  court  did 
not  support  the  judgment,  and,  allowing  all  reasonable 
presumptions  in  favor  of  the  finding  of  the  court  on  the 
evidence,  under  the  prevailing  rule  of  law  obtaining 
with  respect  to  such  a  finding  {Cobb  i\  Malone^  92  Ala. 
630,  9  South.  738;  Robinson  t\  Couyjn,  158  Ala.  603,  47 
South.  1018),  the  preponderance  of  the  evidence,  if  not 
the  uncontradicted  evidence,  against  the  finding  of  the 
trial  court,  is  such  as  to  convince  tJiis  court  that  it  was 
wrong  and  unjust,  and  that  appellee  was  entitled  to  a 
finding  and  judgment  in  his  favor  on  his  plea  of  pay- 
ment." The  quoted  excerpt,  in  so  far  as  it  deals  with 
the  law,  is  certainly  expressive  of  the  law  as  it  has  been 
uniformly  declared  by  this  court;  and,  in  so  far  as  it 
deals  with  the  facts,  will  not  be  reviewed  by  this  court. 
The  Court  of  Appeals  simply  found,  in  this  case,  that 
the  facts  and  the  inferences  deducible  therefrom  were 
palpably  insuflttcient  to  support  the  judgment  of  the 
trial  court,  and,  this  being  the  finding  of  that  court,  it 
was  the  duty  of  that  court,  under  the  law,  to  reverse 
the  judgment  of  the  trial  court. — Robinson  v.  Cowan, 
158  Ala.  603,  47  South.  1018. 

4.  The  case  was  submitted  to  the  Court  of  Appeals 
upon  an  imperfect  assignment  of  errors  upon  the  record. 
It  seems  that  the  assignment  of  errors  was  not  signed 
by  counsel  for  appellant.  The  case  was,  however,  sub- 
mitted without  objection  on  the  part  of  any  of  the  par- 
ties. This  irregularity  the  Court  of  Appeals  had  a  right 
to  disregard  and  treat  as  having  been  waived  by  the  ap- 
pellee.— Wynn,  Adm^r,  v.  Tallapoosa  County  Bank,  168 
Ala.  469,  53  South.  228. 

We  find  no  reason  why,  under  the  rules  declared  by 
this  court,  the  judgment  of  the  Court  of  Appeals  in  this 
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case  should  be  disturbed.  The  writ  of  certiorari  is  there- 
fore denied. 

Certiorari  denied.    All  the  Justices  concur. 


Continental  Casualty  Co.  v.  Ogburn. 

Assumpsit. 

(Decided  February  14,  1914.     04  South.  619.) 

1.  Appeal  and  Error;  Review;  BUI  of  Exceptions. — Where  it  is 
sought  to  review  rulings  on  the  motion  to  strike  a  particular  plea, 
such  rulings  must  be  shown  by  bill  of  exceptions,  as  the  minute  entry 
on  the  record  is  not  sufficient  to  authorize  such  review. 

2.  Same;  DerUal  of  Neic  Trial. — ^Where  a  new  trial  is  denied,  based 
on  the  verdict  being  contrary  to  the  evidence,  such  action  will  not 
be  reversed,  unless  the  preponderance  of  the  evidence  against  the 
verdict  is  so  decided  as  to  clearly  convince  that  it  is  wrong  and 
unjust,  after  allowing  all  reasonable  presumptions  of  its  correctness. 

3.  Insurance;  Prclimdnary  Proof;  Waiver  of  Defect. — ^The  evidence 
examined  and  held  to  reciulre  a  submission  to  the  jury  of  the  ques- 
tion of  waiver  of  defect  in  the  preliminary  proof  of  loss. 

4.  Same;  Acoidettt  Policy/';  Continuous  Total  Inability. — ^The  evi- 
dence examined  and  held  to  require  a  submission  to  tlie  jury  whether 
the  accident  caused  continuously  thereafter  total  inability  to  labor. 

5.  'New  Trial;  Misconduct  of  Juror. — For  the  puri)ose  of  a  new 
trial  affidavits  of  jurors  will  not  be  received  to  Impeach  their  ver- 
dict for  mis-conduct  in  the  jury  room. 

6.  Same;  Misconduct  of  Judge  and  Jury. — The  fact  that  a  member 
of  the  jury  telephoned  to  the  trial  judge  that  the  jur>-  were  not 
agreed  and  that  there  seemd  to  be  no  iwsslbility  of  an  agreement,  and 
that  the  judge  replied  that  If  they  could  agree,  he  would  like  for 
them  to  do  so  as  this  was  the  second  trial,  and  there  had  been  con- 
siderable cost  already  to  the  county,  and  if  they  could  not  then 
agree,  probably  they  could  In  the  morning,  is  not  ground  for  new 
trial. 

7.  Trial;  Suspoision;  Absence  of  Witnesses;  Discretion. — Whether 
or  not  a  trial  should  be  suspended,  a  the  request  of  the  party  to  await 
the  arrival  of  a  witness  who  had  not  been  previously  summoned, 
was  a  question  in  the  discretion  of  the  trial  court,  not  revisable  on 
appeal  except  for  abuse. 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  E.  C.  Crowe. 
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Assumpsit  by  Lula  Ogburn  against  the  Continental 
Casualty  Company.  Judgment  for  plaintiff  and  defend- 
ant appeals.    Affirmed. 

Chables  a.  Calhoun,  for  appellant.  The  action  of 
the  court  in  striking  plea  3  was  erroneous  and  preju- 
dicial.— Ramsey  v.  Smith,  138  Ala.  333;  Coburn  v.  State, 
151  Ala.  100;  16  Enc.  P.  &  P.  52.  Under  the  evidence 
there  was  failure  of  affirmative  proof,  and  the  action 
of  defendant  in  retaining  the  letter  did  not  amount  to 
a  waiver. — Central  C.  I.  Co.  v.  Gates,  80  Ala.  5(59 ;  120 
N.  Y.  Supp.  96;  133  S.  W.  87;  62  S.  E.  124.  The  policy 
does  not  cover  any  injury  which  does  not  at  once 
cause  total  and  continuous  inability  to  labor,  and  under 
the  evidence  does  not  cover  the  case  here  made. — Con  ti, 
C.  Co,  V.  Ogburn,  57  South.  852;  60  111.  App.  106;  17 
S.  E.  982;  108  N.  W.  491;  105  S.  W.  35;  86  8.  W.  491 J 
98  Pac.  1072;  Aetna  L.  /.  Co.  v.  Las8eter,4o  South.  166. 
The  evidence  did  not  sufficiently  support  the  verdict, 
and  the  court  should  have  granted  a  new  trial. — R'ham 
R.  M,  Co,  V,  Rockhold,  143  Ala.  123;  B,  R.  L,  <fe  P,  Co, 
V.  Oiren,  135  Ala.  154;  B'ham  R,  d  E,  Co,  v.  Clay,  108 
Ala.  236;  Wes,  Ry,  v.  Mutch,  97  Ala.  200.  The  court 
erred  in  refusing  to  set  aside  the  verdict  because  of  the 
•misconduct  of  the  judge  and  jury. — K.  C.  M.  d  B,  i\ 
Phillips,  98  Ala.  159;  38  Cyc.  1859;  68  N.  W.  557. 

Riddle^  Eliah,  Riddle  &  Peuett,  and  Black  &  Davis, 
for  appellee.  The  court's  ruling  on  motion  to  strike 
pleading  must  be  shown  by  bill  of  exceptions,  and  is 
not  so  shown,  and  the  same  will  not  be  reviewed  in  the 
Supreme  Court. — Sou,  Ry.  Co,  v,  Crenshaw,  Adnvr,  etc., 
136  Ala.  573;  Culver  v,  Caldwell,  Adm'r,  etc,  137  Ala. 
125.  The  allowance  or  rejection  of  aditional  pleas  after 
the  time  of  pleading  has  passed,  is  a  matter  of  discre- 


Digiti 


zed  by  Google 


400  SUPREME  COURT  [Vol. 

[Continental  Casualty  Co.  v.  OgfouriL] 

tion  in  the  court,  and  not  revisable  on  appeal. — Foster 
V.  Bush,  104  Ala.  Q68;  Jones  v,  Ritter,  56  Ala.  270;  Ham 
V.  MoodAf^  9  Ala.  399.  The  court  will  take  judicial 
knowledge  of  its  own  record  in  reference, to  the  pro- 
ceedings of  the  case  at  bar. — American-English  Encyclo- 
pedia, Sedond  Edition,  vol.  17-925.  A  denial  of  liability 
under  an  accident  insurance  policy  on  account  of  death, 
on  the  part  of  the  company  on  special  ground,  other 
than  lack  of  proof  is  waiver  of  the  right  to  demand  and 
complain  that  the  requirements  of  the  policy  requiring 
the  beneficiary  under  the  policy  to  furnish  the  company 
proof  of  the  accident  and  death  of  the  insured,  etc. — 
Continental  Casualty  Co.  v.  Ogburn,  supra;  Ga,  Home 
Ins,  Co.  V.  Lewis,  128  Ala.  451 ;  Firemans  Ins,  Co.  v, 
Crandall,  33  Ala.  9;  Cooley's  Brief  on  Insurance,  sec- 
tion 3547.  When  a  provision  of  the  accident  insurance 
policy  requires  the  beneficiary  to  furnish  the  company 
proof  of  the  accident  and  death,  and  the  beneficiary 
does  furnish  imperfect  proofs  and  the  proofs  are  re- 
ceived by  the  company  and  held  for  an  unreasonable 
length  of  time,  without  objection  and  without  demand 
for  more  perfect  proofs,  this  amounts  to  a  waiver  on  the 
part  of  the  company  to  demand  any  further  or  addition- 
al proofs. — Continental  CaMialty  Co.  v.  Ogburn,  supra; 
Royal  Ins.  Co.  v.  Taher,  124  Ala.  681 ;  Acme  Im.  Co.  v. 
Adler,  71  Ala.  526;  Fire  Ins.  Co.  v.  Felrath,  77  Ala.  200; 
Potter  V.  Union  Central,  46  Atlantic,  111  (Pa.)  ;  Aetna 
Life  Ins.  Co.  v.  Millumrd,  68  L.  R.  A.  285.  Evidence  of 
waiver  of  aflttrmative  proof  in  this  case  established  the 
plaintiflPs  replications,  especially  replications  3  and  7. 
— Continental  CasuMty  Co.  v.  Ogburn,  supra;  Hanover 
Ins.  Co.  V.  Lewis,  10  S.  291;  Potter  v.  Union  Central,  46 
Atlantic  111  (Pa.).  Under  the  evidence  in  this  cause, 
the  jury  was  amply  justified  in  concluding  that  the  ac- 
cidental injury  which  Ogburn  received,  "caused  at  once 
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and  continuously  after  the  accident,  total  inability  to 
engage  in  any  and  every  labor  and  occupation"  within 
the  legal  meaning  of  this  provision  in  the  policy. — 
Words  and  Phrases,  vol.  8,  page  7010,  "Total  Disabil- 
ity." 

GARDNER,  J. — This  is  the  second  appeal  in  this 
cause;  the  former  appeal  being' reported  as  Continental 
Casualty  Company  t\  Oghurn,  175  Ala.  357,  57  South. 
852. 

The  first  assignment  of  error  relates  to  the  ruling  of 
the  court  in  sustaining  plaintiflPs  (appellee's)  objection 
to  the  filing  of  plea  3,  and  in  striking  said  plea  from 
the  file.  The  ruling  of  the  court  in  this  particular  ap- 
pears only  in  the  record,  being  found  in  the  minute  en- 
try, and  no  reference  thereto  is  made  in  the  bill  of  ex- 
ceptions. 

It  is  well  established  by  the  decisions  of  this  court 
that  rulings  qf  a  trial  court  upon  motions  to  strike  cer- 
tain pleadings  must  be  shown  by  bill  of  exceptions ;  and 
that  when  not  so  presented  on  appeal  such  rulings  will 
not  be  reviewed. — Southern  Railway  Company  v,  Cren- 
shaw, Adm%  136  Ala.  573,  34  South.  913;  Culver  v. 
Caldwell,  Adm'r,  137  Ala.  125,  34  South.  13;  Holley  v. 
Coffee,  123  Ala.  406,  26  South.  239;  K,  C.  M.  d  B,  R,  R. 
Co.  V.  Butler,  143  Ala.  262,  38  South.  1024. 

2.  It  is  next  insisted  that  the  court  erred  in  refusing 
the  affirmative  charge.  This  insistence  is  based,  first, 
upon  the  averments  of  plea  4,  which  sets  up  the  failure 
to  furnish  proof  of  the  injury  within  the  time  and  in 
the  manner  prescribed  by  the  policy.  To  this  plea, 
replications  were  filed,  raising  the  same  point  decided 
by  this  court  on  the  former  appeal  wherein  this  court 
held  replications  3  and  7  not  subject  to  the  demurrer 
interposed. 


2e— 186 


Digiti 


zed  by  Google 


402  SUPREME  COURT  [Vol. 

[Continental  Casualty  Co.  v.  Ogbum.] 

Pertinent  to  this  insistence  here,  and,  in  our  opinion, 
conclusive  thereof,  we  quote  the  following  from  the 
opinion  on  the  former  appeal  (175  Ala.  362,  57  South. 
854)  :  "Nor  can  we  say  that  the  trial  court  erred  in 
refusing  the  general  charge  for  the  defendant,  upon  the 
theory  that  the  plea  was  proven  and  the  plaintiff  failed 
to  prove  said  replications.  The  plaintiff  addressed  a 
letter  to  the  defendant  dated  September  9th,  which  was 
received  within  30  days  after  the  death  of  the  insured, 
informing  it  of  the  claim,  death  of  the  insured,  and  the 
cause  of  same,  which  was  treated  with  silence.  Then, 
too,  the  defendant,  on  September  21st  (after  receipt  of 
her  letter  and  within  30  days  after  the  death  of  her  hus- 
band), wrote  her,  making  no  allusion  to  said  defective 
proof  sent  them  or  to  her  demand,  settling  with  her  on 
the  disease  rather  than  accident  basis,  and  demanding 
a  surrender  of  the  policy.  The  jury  could  well  infer  a 
refusal  to  pay  the  death  claim,  not  for  failure  to  fur- 
nish the  requisite  proof,  but  upon  the  ground  that  the 
death  of  the  assured  resulted  from  disease  and  not  from 
accident." 

Counsel  for  appellant  urge,  as  a  second  reason  why 
the  aflftrmative  charge  should  have  been  given,  that  un- 
der the  terms  of  the  policy,  to  create  liability,  the  as- 
sured must  have  sustained  an  injury,  through  external, 
violent,  and  purely  accidental  means,  which  caused,  at 
once  and  continuously  after  the  accident,  total  inabil- 
ity to  engage  in  any  labor  or  occupation,  whereas  the 
proof  was  without  conflict  that  the  assured  did  engage 
in  labor  thereafter. 

This  feature  of  the  policy  was  treated  in  the  opinion 
on  the  former  appeal. 

The  witness  George  Rogers  testified  on  the  direct  ex- 
amination that  the  assured  'never  did  work  any  more 
after  that  day.    He  tried  to  work,  but  he  never  did  work 


Digiti 


zed  by  Google 


186.]  OP  ALABAMA.  403 

[Continental  Casualty  Co.  v.  Ogburn.] 

any  more.  He  made  two  or  three  efforts  to  work  after 
that,  but  he  never  did  no  more  work  after  that,  and 
after  he  was  hurt  he  stayed  at  his  house  a  good  deal." 
In  view  of  this  testimony,  as  well  as  that  of  this  witness 
as  to  the  character  of  the  accident,  and  of  all  the  tacts 
and  circumstances  in  the  case,  we  are  of  the  opinion 
that  this  issue  was  properly  left  to  determination  of  the 
jury  and  that  the  aflfirmative  charge  was  correctly  re- 
fused. 

Appellant  (defendant  in  the  court  below)  moved  the 
court  for  a  new  trial,  which  motion  was  overruled. 
Grounds  6  and  7  of  said  motion  are  predicated  upon  al- 
leged misconduct  of  the  jury  and  of  the  ujdge.  The 
affidavit  of  one  of  the  jurors,  John  Dew  Heard,  was  of- 
fered in  evidence  upon  the  hearing  of  the  motion,  and 
objection  to  its  introduction  was  sustained.  In  this 
ruling  we  are  of  the  opinion  that  there  was  no  error. 
The  affidavit  had  reference  to  what  occurred  in  the  jury 
room,  in  the  deliberations  of  the  jury. 

The  following  language,  found  on  page  130  of  the 
opinion  in  the  case  of  Birmingham  Railway,  Light  & 
Potcer  Company  v.  Moore,  148  Ala.  130,  42  South.  1030, 
is  applicable  here:  "In  this  ruling  the  court  was  in 
current  with  former  decisions  of  this  court.  These  de- 
cisions are  rested  upon  the  principle  that  the  law  and 
public  policy  alike  declare  that  affidavits  of  jurors  with 
respect  to  occurrences  in  the  jury  room  amongst  them- 
selves may  not  be  received  for  the  purpose  of  impeach- 
ing their  verdict." — Clay  v.  City  Council  of  Mo^ntgom- 
ery,  102  Ala.  297  [14  South.  646] ;  City  of  Enfaula  i\ 
Speight,  121  Ala.  613  [25  South.  1009]. 

The  alleged  misconduct  consisted  in  the  fact  that  a 
member  of  the  jury,  C.  M.  Campbell,  went  into  the 
clerk's  office  and  held  a  conversation,  over  the  tele- 
phone, with  the  presiding  judge  who  was  at  his  home, 
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in  which  he  stated  that  the  jury  was  tied,  ten  to  two, 
and  there  seemed  to  be  no  prospect  of  a  verdict.  He  did 
not  inform  the  judge  how  the  jury  stood.  In  reply,  the 
presiding  judge  stated,  in  substance,  that  if  the  jury 
could  get  together  he  would  like  for  them  to  do  so; 
that  the  case  had  been  tied  by  one  jury  already,  and  had 
cost  the  county  considerable ;  but  that,  if  they  could  not 
get  together,  to  let  the  bailiff  take  them  to  a  good  place 
and  allow  them  to  sleep  over  it,  and  maybe  they  could 
agree  in  the  morning.  He  did  not  ask  Mr.  Campbell  to 
talk  to  the  members  holding  out  against  the  verdict. 
We  are  of  the  opinion  that  this  was  not  reversible 
error. — Phoenix  Ins,  Co.  v.  Moog,  81  Ala.  335,  1  South. 
108.  We  think  it  would  be  safer,  however,  for  trial 
courts  to  communicate  with  jurors,  in  all  instances,  in 
a  body,  and  in  the  presence  of  counsel  when  practicable. 

The  facts  in  the  case  of  Kansas  City,  Memphis  &  Bir- 
mingham Railroad  Co.  v.  Phillips,  98  Ala.  159,  13 
South.  65,  cited  by  counsel  for  appellant,  were  widely 
different  from  those  in  this  record,  and  we  find  nothing 
in  that  authority  in  conflict  with  the  conclusion  here 
reached. 

As  to  whether  the  court  should  suspend  the  trial  of 
the  cause,  as  requested  by  the  defendant,  until  the  ar- 
rival of  one  Dr.  Harlan,  who  had  not  been  previously 
summoned  as  a  witness,  was  a  matter  resting  within 
the  sound  discretion  of  the  court.  In  this  particular  we 
find  no  abuse  of  this  discretion. 

The  remaining  question  for  determination  is  whether 
or  not  a  new  trial  should  have  been  granted  on  the 
ground  that  the  verdict  was  contrary  to  the  evi- 
dence. This  case  has  been  twice  tried  before  a  jury 
and  each  trial  resulted  in  a  verdict  for  the  plaintiff. 
The  court  below  had  the  witnesses  before  him  and  could 
note  their  demeanor  upon  the  stand.     He  refused  the 
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motion.  Under  the  familiar  rule  announced  in  the 
leading  case  of  Cohb  v.  Malone,  92  Ala.  630,  9  South. 
738,  his  ruling  thereon  will  not  be  reversed,  unless,  after 
allowing  all  reasonable  presumptions  of  its  correctness, 
the  preponderance  of  the  evidence  against  the  verdict 
is  so  decided  as  to  clearly  convince  the  court  that  it  is 
wrong  and  unjust.  This  we  are  not  prepared  to  do, 
after  a  careful  examination  of  this  record. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  Sayrb  and  McClbllan,  JJ.,  con- 
cur. 


First  Nat«  Bank  of  B^ham.  v.  Minge. 

(Decided  Aprtl  16,  1914.    64  South.  957.) 

1.  Banks  and  Banking;  Deposit;  Set-Off, — Where  a  defendant  had 
a  balance  on  deposit,  and  was  indebteded  to  the  bank  on  notes  not 
yet  due,  the  banl^  cannot  set  off  such  unmatured  indebtedness  against 
a  writ  of  garnishment  issued  at  the  instance  of  a  plaintiff  suing  such 
defendant  depositor,  since,  on  an  action  by  such  defendant  for  his 
balance,  the  bank  could  not  set  off  such  unmatured  indebtedness 
against  defendant. 

2.  Garnishment;  Set-Off;  Claim. — ^The  date  of  the  service  of  the 
writ  of  garnishment  determines  the  right  to  a  set-off  against  the 
garnishment  proceedings  just  as  in  an  ordinary  action  at  law  which 
might  be  instituted  by  defendant  against  the  garnishee. 

3.  Pleading;  Amendment;  Relation  Back. — ^Where  the  answer  of 
garnishee  is  amended,  the  amendment  relates  back  and  takes  effect 
as  of  the  date  of  the  filing  of  the  answer. 

Appeal  from  Marengo  Law  and  Equity  Court. 
Heard  before  Hon.  Edward  J.  Gilder. 
Assumpsit  by  John  H.  Minge  against  the  Faunsdale 
Oil  Mill,  with  garnishment  in  aid  of  suit  directed  to  the 
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First  ^^^ational  Bank  of  Birmingham.  The  garnishee 
answei-ed  indebted,  but  sought  by  answer  to  set  olff  a 
debt  due  the  garnishee  by  defendant  on  a  note  not  yet 
matured.  From  a  judgment  condemning  the  amount 
in  the  hands  of  the  garnishee,  to  the  claim  of  plaintiff, 
garnishee  appeals.     Affirmed. 

George  Pegram^  Davis  &  Fite^  and  Bank  head  & 
Bankhead,  for  appellant.  The  garnishee  was  entitled 
to  its  discharge  in  the  lower  court,  and  it  was  error 
to  render  judgment  against  appellant  for  the  amount 
of  money  on  deposit  with  it  belonging  to  defendant 
Faunsdale  Oil  Mill. — Poicell  v.  SammonSy  31  Ala.  552; 
Price  V.  Ma^terson,  35  Ala.  492;  20  X.  E.  196;  61  S.  W. 
559;  71  X.  Y.  S.  416. 

London  &  Fitts,  for  appellee.  Set  off  is  in  the  natui-e 
of  a  cross-action  and  the  same  principle  applies  as 
would  govern  an  independent  action  brought  thereon. 
— ^25  A.  &  E.  Enc.  of  Law,  495 ;  Cox  v.  Cooper,  3  Ala. 
356;  Goldthicaite  i\  Xat.  Bank,  67  Ala.  549;  Self  v, 
Kirkland,  24  Ala,  275.  A  bank  has  no  authority  to  ap- 
propriate an  amount  it  owes  a  depositor  to  an  unmatur- 
ed debt  of  such  depositor  against  an  attaching  credi- 
tor.—ZJ^ia/n  Xat  Bank  v.  Mayer,  104  Ala.  634;  3  A.  & 
E.  Enc.  of  Law,  35. 

McCLELLAN,  J.--On  the  30th  day  of  May,  1912, 
John  n.  Minge  instituted  his  action  in  the  Marengo  law 
and  equity  court  against  the  Faunsdale  Oil  Mill,  a  cor- 
poration, and  on  the  same  date  made  affidavit  and  ex- 
ecuted bond  for  writs  of  garnishment  against  W.  C. 
Clark  and  the  First  National  Bank  of  Birmingham.  On 
May  31,  1912,  notice  of  the  issuance  of  these  writs  of 
garnishment  was  issued  by  the  clerk  of  the  Marengo 
court,  and  this  notice  was  served  on  the  Faunsdale  Oil 
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Mill's  president,  W.  C.  Clark,  on  June  3,  1912.  On  June 
3,  1912,  the  writ  of  garnishment  so  issue<l  was  served 
on  the  First  National  Rank  of  Birmingham.  On  June 
19,  1912,  the  First  National  Bank  of  Birmingham  filed 
its  answer  as  garnishee,  in  which  the  bank  said  that  the 
Faunsdale  Oil  Mill  was  indebted  to  the  bank  in  the  sum 
of  f  10,000,  evidenced  by  note  of  the  debtor,  and  that  the 
Faunsdale  Oil  Mill  had  on  deposit  with  the  bank  the 
sum  of  f  1,533,  and  that  it  (the  bank)  is  entitled  to  set 
oflE  against  the  indebtedness  of  the  oil  mill  the  said  sum 
so  on  deposit,  and  thereupon  claimed  the  benefit  of  such 
set-off,  thereby  e.\tinguishing  all  indebtedness  by  the 
bank  to  the  oil  mill.  By  amendment  of  the  bank's  an- 
swer, filed  March  4,  1913,  this  was  adde<l  to  the  orig- 
inal answer :  "The  said  ten  thousand  dollars  is  due  by 
three  certain  notes  made  to  the  First  National  Bank 
by  the  Faunsdale  Oil  Mill,  one  in  the  sum  of  one  thou- 
sand dollars,  which  was  due  June  27,  1912;  the  second 
in  the  sum  of  five  thousand  dollars,  due  July  11,  1912; 
and  the  third  in  the  sum  of  three  thousand  dollars,  due 
July  19,  1912. 

It  thus  appears  that  at  the  date  of  the  service  of  the 
write  of  garnishment  (  June  3,  1912)  no  part  of  the 
indebtedness  of  f  10,000,  by  the  oil  mill  to  the  bank,  had 
matured:  the  earliest  date  of  partial  maturity  being 
June  27,  1912.  The  set-off  asserted  by  the  bank  was 
denied,  upon  the  theory,  as  appears,  that  the  liability  of 
the  bank  to  the  oil  mill  for  the  sum  on  deposit  could  not 
be  extinguished  by  setting  it  off  against  an  equivalent 
sum  of  the  debt  of  the  oil  mill  to  the  bank,  because  the 
debt  of  the  oil  mill  to  the  bank  had  not  matured — was 
not  due — when  the  writ  of  garnishment  was  served  on 
the  bank.  The  ruling  was  in  accord  with  established 
doctrine  prevailing  in  this  state. — Birmingham  Nat, 
Bank  i\  Mayer,  104  Ala.  634,  641,  16  South.  520;  Cox  r 
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Cooper^  3  Ala.  256;  Ooldthwmte  v.  Bank,  67  Ala.  549; 
Self  V.  Kirkland,  24  Ala.  275 ;  3  Am.  &  Eng.  Ency.  Law, 
p.  835.  The  cases  of  Povjell  v.  Sammon,  31  Ala,  552, 
and  Price  v.  Mdsterson,  35  Ala.  492,  do  not  conclude  to 
the  contrary,  and  are  not,  under  the  circumstances  here- 
inabove stated,  authority  for  the  proposition  that  a  gar- 
nishee may  set  oflf  an  unmatured  debt  of  the  defendant 
to  the  garnishee  against  (to  the  satisfaction  pro  tanto 
OP  extinguishment  of)  an  accrued  indebtedness  of  the 
garnishee  to  the  defendant.  According  to  established 
applicable  doctrine,  if  the  oil  mill  had,  on  June  3,  1912, 
instituted  suit  against  the  bank  for  the  sum  of  the  ad- 
mitted deposit,  the  bank  could  not  have  set  oflf  the  un- 
matured indebtedness,  in  whole  or  in  part,  of  the  oil  mill 
to  the  bank. 

The  date  of  the  service  of  the  writ  determines  the 
right  to  set  oflf  in  garnishment  proceedings,  as  in  an  or- 
dinary action  at  law  instituted  by  the  defendant  against 
the  garnishee. — Self  v.  Kirkla/ndy  supra;  14  Am.  &  Eng. 
Ency.  Law,  p.  847. 

Of  course,  the  amendment  of  the  answer  by  the  bank 
effected,  by  relation  back,  to  incorporate  therein  the 
added  allegations  just  as  if  they  had  been  made  in  the 
original  answer. 

The  judgment  is  aflBrmed. 

Aflftrmed. 

Anderson^  C.  J.,  and  Saybb  and  Sombrvillb^  JJ., 
concur. 
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Troy  Lumber  &  Const.  Co.  v.  Boswell. 

Assumpsit 

(Decided  Aprtl  23,  1914.    65  South.  141.) 

1.  Evidence;  Conclusion;  Damages. — Where  the  action  was  for 
work  done,  and  defendant  sought  to  recoup  as  for  damages  to  his 
property,  a  question  to  defendant  as  to  what  in  his  Judgment  he  had 
been  damaged  by  the  defective  and  improper  condition  in  which  the 
guttering  on  his  house  was  put  up  and  left,  called  for  a  conclusion  of 
the  witness  that  it  was  the  province  of  the  Jury  to  draw  from  the 
facts  in  evidence. 

2.  Trial;  Reception  of  Evidence;  Objection  to  Answer, — Where  the 
answer  given  to  an  improper  question  was  strictly  responsive  thereto, 
It  was  not  incumbent  upon  the  objecting  party  to  move  to  exclude 
the  answer  in  order  to  rely  on  the  error  in  permitting  the  question. 

3.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  action 
was  for  work  done  and  defendant  sought  to  recoup  damages,  error 
in  permitting  a  question  to  defendant  as  to  what,  in  his  Judgment, 
he  had  been  damaged  by  the  defective  condition  of  the  guttering  on 
his  house,  was  prejudicial  and  grounds  for  a  reversal. 

Appeal  from  Pike  Law  Court. 

Heard  before  Hon.  T.  L.  Bobum. 

Action  by  the  Troy  Lumber  &  Construction  Company 
against  J.  T.  Boswell  for  work  and  labor  done,  with 
set  off  and  recoupment  by  defendant.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Reversed  and  remanded. 

W.  E.  Griffin,  for  appellant.  The  court  erred  in  per- 
mitting it  to  be  shown  by  defendant  what,  in  his  judg- 
ment, is  the  damage  to  his  property  from  the  way  the 
guttering  was  put  up  and  left. — Crebbs  M,  Co,  v.  Brown, 
108  Ala.  510;  Young  v.  Carter,  87  Ala.  727 ;.M.  d  W. 
P.  R.  R,  Co.  V.  Yarnnm,  19  Ala.  185.  The  proof  offer- 
ed by  defendant  did  not  furnish  any  accurate  estimate 
of  his  damages. — Shepherd  &  Co.  v.  Bowling,  103  Ala, 
566. 
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E,  R.  Bbannen^  for  appellee.  If  there  was  error  in 
the  admission  of  the  evidence  complained  of,  it  was 
lumnless,  as  there  was  general  verdict  for  defendant, 
and  not  a  verdict  on  the  plea  of  set  off.  The  evidence 
sought  by  a  question  propounded  by  plaintiflf  was  clear- 
ly immaterial. — TI arris  v,  Ba^sden,  162  Ala,  370. 

MAYFIELD,  J.— This  action  was  to  recover  |14 
balance  due  for  work  done  by  plaintiflf  for  defendant  in 
guttering  the  defendant's  residence.  The  defendant 
pleaded  set  ofif  and  recoupment,  and  the  general  issue. 
The  trial  resulted  in  a  verdict  and  judgment  for  the 
defendant,  from  which  judgment  the  plaintiflf  appeals. 

There  are  quite  a  number  of  assignments  of  error,  and 
all  are  insisted  upon.  They  go  to  the  admissions  and 
rejections  of  certain  parts  of  the  testimony  and  to  the 
charges  of  the  court.  It  is  unnecessary  to  treat  each 
assignment  separately.  All  are  clearly  without  merit, 
except  one,  which  we  will  treat. 

The  defendant  was  asked  by  his  counsel  the  follow- 
ing question :  '*What,  in  your  judgment  have  you  been 
damaged  by  the  defective  and  improper  condition  in 
which  said  guttering  was  put  up  and  left?"  The  plain- 
tiff ()bje(rted  to  the  question,  assigning  the  following 
grounds :  **That  the  question  called  for  the  conclusion 
of  the  witness,  and  that  the  question  sought  to  invade 
the  province  of  the  jury;  it  being  for  the  jury  to  as- 
certain from  proper  data  the  extent  of  the  defendant's 
damages,  if  any."  The  court  overruled  the  objection 
and  allowed  the  witness  to  answer,  and  he  answered 
that  in  his  judgment  he  was  damaged  to  the  amount 
of  |25. 

This  question  was  improper;  it  called  for  illegal  tes- 
timony. The  grounds  of  the  objection  pointed  out  the 
defects,  and  the  trial  court  erred  in  allowing  it  to  be 
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answered  over  this  timely  and  proper  objection.  The 
answer  was  strictly  responsive  to  the  question,  and 
there  was  no  necessity  to  follow  up  the  objection  to  the 
question,  by  a  motion  to  exclude  the  answer.  The  court, 
in  ruling  on  the  propriety  of  the  question,  necessarily 
ruled  upon  the  admissibility  of  a  responsive  answer 
thereto,  as  evidence. 

The  inquiry  as  shown  by  this  question  was  illegal; 
it  called  for  a  pure  supposition  or  conclusion  of  the 
witness  as  to  the  amount  of  the  damages  he  had  suffer- 
ed by  the  plaintiff's  failing  to  properly  gutter  the  house 
of  the  witness.  The  illegal  question  was  followed  by  a 
responsive  answer  prejudicial  to  the  plaintiff,  who  ob- 
jected. The  question  of  the  competency  of  this  evidence 
was  as  well  raised  by  the  objection  to  the  inquiry,  as  it 
would  have  been  by  objection  to  the  answer.  An  ob- 
jection to  the  answer  or  a  motion  to  exclude  it  would 
have  been  merely  a  repetition  or  accentuation  of  the  ob- 
jection. The  trial  court,  in  overruling  the  objection  to 
the  question,  clearly  ruled  that  a  responsive  answer  was 
admissible  evidence.  If  the  answer  had  not  been  re- 
sponsive to  the  question,  but  had  been  illegal,  then,  of 
course,  to  invoke  a  ruling  of  the  trial  court,  a  motion 
should  have  been  made  to  exclude  the  answer.  The  an- 
swer being  strictly  responsive,  however,  such  motion 
to  exclude  the  answer  was  not  necessary. — E.  T.  V,  d 
G.  R.  R.  Co.  V,  Bayliss,  74  Ala.  150;  Gilmer  v.  City  of 
Montgomery,  26  Ala.  668.  That  the  testimony  elicited 
by  this  question  was  incompetent  has  been  repeatedly 
held  by  this  court.  In  the  case  of  Young  v,  Cureton,  87 
Ala.  728,  6  South.  352,  it  is  said :  ''As  witnesses,  the 
defendants  were  asked  'what  damages  they  sustained  by 
the  failure'  of  plaintiff  to  perform  the  contract?  With 
some  exceptions,  witnesses  will  not  be  allowed  to  state 
their  opinion,  though  it  may  be  founded  on  facts,  or 
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the  inferences  or  conclusions  which  they  may  have 
drawn  from  them.  This  case  does  not  fall  within  any 
of  the  exceptions  to  the  general  rule.  We  assume  that 
no  respectable  authority  can  be  found,  which  main- 
tains the  admissibility  of  the  opinion  of  a  witness  as  to 
the  quantum  of  damages  caused  by  the  breach  of  an  ex- 
ecutory contract  to  deliver  goods.  This  would  be  to 
put  the  witness  in  the  place  of  the  jury  whose  province 
it  is  to  draw  the  inferences  and  conclusions  from  the 
facts  and  circumstances  in  evidence. — Montg.  d  W,  P. 
R.  R.  Co,  V.  Vamer,  19  Ala.  185 ;  Chandler  v.  Bush,  84 
Ala.  102  [4  South.  207]." 

In  the  case  of  Krebs  v,  Brovm,  108  Ala.  510, 18  South. 
659,  54  Am.  St.  Rep.  188,  it  is  said :  "When  defendant 
Brown  was  on  the  stand  as  a  witness  in  his  own  behalf, 
he  was  handed  a  list  of  the  goods  claimed  to  have  been 
damaged,  which  were  set  out  in  the  plea,  and  the  fol- 
lowing question  was  asked :  State  whether  or  not  that 
is  a  correct  list  of  the  goods  damaged  and  their  values, 
and  if  the  amount  thus  shown  is  the  correct  amount  of 
damages  to  the  goods.'  The  plaintiff  objected  to  the 
question,  and,  his  objection  being  overruled,  he  except- 
ed. The  witness  answered  that  ^it  was  a  correct  list 
of  the  goods  damaged,  and  that,  as  they  were  render- 
ed worthless  by  the  wetting  received,  the  values  as  laid 
down  in  the  plea  was  the  correct  amount  that  they 
were  damaged.'  The  measure  of  damages  for  injury  to 
property  is  generally  the  difference  between  its  value 
before  and  after  the  injury;  and  it  is  not,  generally, 
proper  to  ask  a  witness  to  state  the  amount  of  the  dam- 
age.—YoMwsr  V.  Cnreton,  87  Ala.  727  [6  South.  352]." 
C.  of  O.  Ry.  Co.  V.  narneft,  151  Ala.  407,  44  South.  392. 

In  the  recent  case  of  Central  of  Georgia  Railway 
Company  v.  Jones,  170  Ala.  613,  54  South.  510,  37  L. 
R.  A.  (N.  S.)  588,  the  cases  were  reviewed,  and  it  was 
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there  said :  ^*It  was  at  an  early  date  ruled  in  this  state 
that  a  witness  should  not  be  allowed  to  state  his  opin- 
ion as  to  the  amount  of  damages  the  plaintiff  or  the  wit- 
ness sustained,  or  was  entitled  to  recover,  in  conse- 
quence of  a  given  act  or  omission,  the  basis  of  the  suit. 
— Mantgomery  d  West  Point  R,  R,  Co.  v.  Varner,  19 
Ala.  185.  In  that  case  the  witness  was  allowed  to  tes- 
tify as  to  the  amount  of  damages  done  to  land  by  the 
construction  of  a  railroad  thereon.  This  was  held  er- 
ror. This  rule  has  been  applied  to  a  great  number  of 
subsequent  cases,  some  of  which  were  actions  for  per- 
sonal injuries,  some  for  injuries  to  live  stock,  and  some 
actions  of  ex  contractu  as  for  breaches  of  contracts.  In 
the  case  of  Young  v.  Gureton,  87  Ala.  727,  South.  352,  it 
was  ruled  that  a  party  could  not  testify  as  to  the  amount 
of  damages  he  sustained  by  the  breach  of  the  contract 
on  which  he  had  sued.  The  reason  assigned  for  the 
rule  is  that  to  allow  such  statements  would  be  to  substi- 
tute the  witness'  opinion  or  conclusion  for  that  of  the 
jury,  whose  exclusive  province  it  is  to  draw  the  infer- 
ences and  conclusions  from  the  facts  and  circumstances 
in  evidence.  The  general  rule,  of  course,  is  that  wit- 
nesses must  depose  to  facts,  and  cannot  be  allowed  to 
give  their  opinion  founded  on  these  facts,  or  the  infer- 
ences or  deductions  which  they  draw  from  them." 

The  witness  having  testified  to  all  the  facts,  the  jury 
should  have  been  allowed  to  say  what  was  the  amount 
of  damages  suffered.  It  therefore  follows  that  the  rul- 
ing of  the  court,  in  this  case,  permitting  the  question 
calling  for  the  incompetent  testimony,  was  error  to  the 
prejudice  of  the  plaintiff,  and  that  this  error  must  work 
a  reversal  of  the  judgment. 

Reversed  and  remanded. 

Andbbson^  C.  J.,  and  Somerville  and  Gardner^  JJ., 
concur. 
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J.  W.  Watkins  Med.  Co.  v.  Lovelady,  et  al. 

Assumpsit. 

(Decided  Febniarj-  12,  1{>14.     Rehearing  denied  April  16,  1914. 
65  South.  52.) 

1.  Principal  and  Surety;  Surety;  Guarantor;  Difference  Bettceen. — 
A  surety  is  bound  with  the  principal  as  an  original  promisor  and  is 
a  debtor  from  the  beginning — he  Insures  the  debt;  a  guarantor  an- 
swers for  the  debtor's  solvency  and  must  make  good  the  consequence 
of  the  failure  of  the  principal  to  pay  or  perform,  and  is  bound 
only  in  the  event  the  principal  does  not  pay  or  perform. 

2.  Same;  Contracts  or  Cotistruction. — The  instrument  in  question 
examined  and  held  to  create  only  a  guaranty,  and  that  the  signers 
thereof  were  not  sureties. 

Appeal  from  Shelby  County  Court. 

Heard  before  Hon.  E.  S.  Lyman. 

Assumpsit  by  the  J.  R.  Watkins  Medical  Company 
against  S.  P.  Davidson  as  principal,  with  W.  E.  Love- 
lady  and  others  as  sureties.  Judgment  for  defendant 
Lovelady  and  others,  and  plaintiff  appeals.     AflSrmed. 

Count  1  is  based  upon  damages  for  the  breach  of  an 
agreement  entered  into  by  defendant  jointly  and  sever- 
ally with  plaintiff  on  the  1st  day  of  December,  1911.  The 
second  count  is  based  upon  the  said  agreement,  by  which 
it  is  alleged  that  W.  P.  Ryan  and  W.  E.  Lovelady  then 
and  there  and  thereby  jointly  and  severally  agreed  and 
guaranteed  to  pay  plaintiff  the  sum  of  $428.88  within 
the  time  and  in  the  manner  as  in  said  agreement  pro- 
vided. It  is  then  averred  that  after  the  execution  of 
and  delivery  of  said  agreement,  and  relying  on  the  prom- 
ises and  agreements  of  the  said  defendants,  and  each  of 
them,  plaintiff  performed  the  conditions  of  said  agree- 
ment, and  in  the  performance  thereof  sold  and  delivered 
to  defendant  S.  P.  Davidson  upon  his  order  and  request 
free  on  board  cars  at  Winona,    Minn.,   and    Memphis, 
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Tenn.,  its  medicines,  extracts,  and  other  articles  at  the 
prices  mentioned  in  said  agreement  in  the  sum  of  f  534.- 
70 ;  and  plaintiff  avers  that  no  part  of  said  sum  has  been 
paid,  except  the  sum  of  f  66.10,  although  payment  there- 
of is  due  and  has  been  duly  demanded  of  each  and  all 
of  said  defendants.  The  third,  fourth,  and  fifth  counts 
were  on  the  common  counts. 

The  contract  between  the  medical  company  and  S. 
P.  Davidson  was  briefly:  That  the  medical  company 
would  furnish  and  deliver  to  Davidson  at  any  of  its  reg- 
ular places  of  shipment  f.  o.  b.  cars  any  and  all  medi- 
cines, extracts,  and  other  articles  manufactured  and 
sold  by  the  medical  company,  or  such  as  may  hereafter 
be  manufactured  and  sold  by  it,  at  the  usual  and  custo- 
mary wholesale  prices,  as  Davidson  may  reasonably  re- 
quire for  sale  by  him  from  time  to  time,  from  the  1st 
day  of  December,  1911,  the  date  of  the  contract,  until 
March  1,  1913.  The  contract  then  fixes  the  territory, 
and  requires  Davidson  to  devote  his  whole  time  and  at- 
tention to  making  a  diligent  and  personal  canvass  of 
the  territory  at  least  three  times  a  year,  to  keep  a  com- 
plete record  of  all  goods  disposeed  of  by  him,  and  to 
make  the  company  a  complete,  regular  written  report  of 
the  sales  and  collections,  and,  if  required,  to  make  a 
report  of  the  goods  on  hand  and  all  outstanding  ac- 
counts. Davidson  agrees  to  pay  the  company  whole- 
sale prices  and  the  prepaid  freight  and  express  thereon, 
if  any,  weekly,  and  at  the  termination  of  the  agreement 
to  pay  the  whole  amount  remaining  unpaid,  or  cash 
in  ten  days,  with  3  per  cent,  discount  from  the  whole- 
sale prices,  and  at  the  termination  of  the  agreement  to 
return  goods  on  hand  in  good  and  merchantable  condi- 
tion to  the  party  of  the  first  part  f.  o.  b.  cars  Winona, 
Minn.  It  is  mutually  agreed  that  the  party  of  the  sec- 
ond part  shall  sell  no  other  goods  or  articles  except 
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such  as  furnished  by  the  medical  company ;  that  he  shall 
bear  all  expenses  of  freight  and  all  expenses  incident  to 
and  connected  with  a  canvass  of  the  territory  in  the 
sale  of  the  goods;  shall  have  no  authority  or  power  to 
incur  debts  or  liability  of  any  character  in  the  name 
of  or  for  or  on  account  of  the  company;  and  the  com- 
pany shall,  in  no  way,  contribute  to  the  expenses  of  or 
share  in  the  profits  or  losses  of  such  sale.  This  contract 
was  executed  by  the  J.  R.  Watkins  Medical  Company 
and  by  S.  P.  Davidson. 

Following  this  contract  is  the  following,  but  whether 
or  not  on  the  same  or  a  separate  sheet  of  paper  does  not 
appear : 

In  consideration  of  f  1  in  hand  paid  by  the  J.  R.  Wat- 
kins  Medical  Company,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  the  execution  of  the  foregoing  agree- 
ment by  the  said  company,  and  the  sale  and  delivery  by 
it  to  the  party  of  the  second  part  of  its  medicines,  ex- 
tracts, and  other  articles,  and  the  extension  of  the  time 
of  payment  of  the  amount  due  from  him  to  said  com- 
pany as  therein  provided  ($428.88),  we,  the  undersign- 
ed, do  hereby  jointly  and  severally  guarantee  the  full 
and  complete  payment  of  said  sum,  and  for  said  medi- 
cines, extracts,  or  other  articles,  and  the  prepaid  freight 
and  expenses  thereon  at  the  time  and  place  and  in  the 
manner  in  said  agreement  provided. 

[Sureties  sign  here,  business  men  preferred.] 
Sign  in  ink      Occupation      P.  O.  Address 

[Signed] 
W.  P.  Ryan      Farmer  Maylene,  Ala. 
W.  E.  Lovelady  Farmer  Montevallo,  Ala.,  R.  F.  D.  No.  1. 

The  above-mentioned  sureties  will  be  furnished,  upon 
request,  at  any  time,  a  statement  of  the  amount  due  the 
company  from  the  party  of  the  second  part. 
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The  further  signatures  are  suflSciently  set  out  in  the 
opinion  of  the  court.  The  demurrers  raise  the  ques- 
tion discussed  in  the  opinion. 

Brown,  Leeper  &  Koenig,  and  Townby,  Smith  & 
TowNLBY,  for  appellant.  The  contract  is  a  contract  of 
suretyship,  and  Lovelady  was  a  proper  party  defend- 
ant with  the  principal. — Saint  v.  Wheeler,  95  Ala.  362; 
Evans  v,  Keeland,  9  Ala.  42;  8  Pick.  428;  45  Ind.  2G2; 
2  Am.  Rep.  323;  27  A.  &  E.  Enc.  of  Law,  431,  32  Cyc.  14. 
Under  these  authorities  and  under  the  language  of  the 
contract,  Lovelady  was  a  surety  and  bound  with  the 
principal  for  the  payment  of  the  debt. 

Riddle  &  Ellis^  for  appellee.  A  principal  and  a  sure- 
ty are  directly  and  jointly  bound,  and  may  be  sued 
jointly,  but  a  guarantor  is  only  liable  collaterally  and 
cannot  be  joined  in  the  same  suit  with  the  principal. — 
W.  T.  R.  Med.  Co.  v.  Tarpley,  59  South.  512.  Under 
the  language  of  the  contract,  and  under  the  authorities 
supra,  the  court  properly  sustained  demurrers  to  the 
complaint. 

SAYRE,  J. — When  the  parties  formulated  the  con- 
tract exhibited  to  counts  1  and  2  of  the  complaint,  most 
likely  they  had  not  in  mind  the  distinction  between 
suretyship  and  guaranty  which  the  courts  generally 
have  observed.  This  appears  from  the  fact  that,  while 
in  the  body  of  the  contract  sued  upon  defendant  Love- 
lady and  another  undertake  to  "guarantee"  the  per- 
formance of  his  agrement  by  Davidson,  the  principal 
obligor,  at  the  bottom  of  the  contract,  which  evidently 
had  been  prepared  by  the  obligee  medical  company,  and 
was  intended  for  signature  by,  and  was  in  fact  signed 
by,  those  parties  only  who  would  answer  for  Davidson's 
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default,  was  this  direction,  "Sureties  sign  here,  business 
men  preferred;"  and  under  the  place  reserved  for  the 
signatures  of  the  obligors  was  this  statement,  "The 
above-mentioned  sureties  will  be  furnished,  upon  re- 
quest^ at  any  time,  a  statement  of  the  amount  due  the 
company  from  the  party  of  the  second  part,"  and  this 
notation:  "Signed  by  the  above  sureties  in  our  pres- 
ence. Witness  sign  here."  The  main  contract  had  been 
executed  by  and  between  the  medical  company  and  Da- 
vidson. Both  agrements  were  shown  by  one  paper,  as 
we  infer.  Each  depended  upon  the  other.  They  never- 
theless, for  the  purposes  of  this  suit,  which  hinges  upon 
the  distinction  adverted  to  in  the  beginning,  must  be 
taken  and  held  for  separate  contracts,  as  the  difference 
in  the  contracting  parties  and  in  the  obligations  assum- 
ed suflSciently  indicate.  And  this  suit,  so  far  at  least 
as  concerns  the  appellee,  Lovelady,  in  whose  favor  the 
jugdment  on  demurrer  was  rendered  in  the  court  below, 
is  based  necessarily  upon  that  agreement  into  which 
he  entered,  and  by  which  he  became  collaterally  liable, 
and  this  is  true  though  for  the  full  meaning  of  the  con- 
tract in  suit  recoui-se  must  be  had  to  the  terms  of  the 
primary  agreement  between  Davidson  and  the  medical 
company.  The  single  term  of  obligation  in  the  collat- 
eral agreement  here  is  "guarantee,"  and  this  term  is 
without  modification  or  limitation  in  the  body  of  the 
contract.  Appellant  attaches  importance  to  the  fact 
that  appellee  guaranteed  payment  "at  the  time  and 
place  and  in  the  manner  in  said  agreement  provided," 
referring  to  the  primary  contract.  But  this  language  is 
without  significance  in  the  present  contention,  for, 
whether  the  contract  binding  upon  appellee  was  one  of 
guaranty  or  suretyship,  in  either  event  appellee  became 
bound  for  Davidson's  performance  of  his  undertaking 
"at  the  time  and  place  and  in  the  manner  in  said  agree- 


Digiti 


zed  by  Google 


186-1  OP  ALABAMA.  419 

[J.  W.  Watklns  Med.  Co.  v.  Ix)veladj',  et  al.l 

ment  provided";  the  only  question  being  whether  that 
responsibility  was  absolute  or  conditional. 

Contracts  of  suretyship  and  of  guaranty  have  much 
in  common — in  both  the  undertaking  is  to  answer  for 
the  debt,  default,  or  miscarriage  of  another.  The  dif- 
ference is  that  a  surety  insures  the  debt,  is  bound  with 
his  principal  as  an  original  promisor,  is  a  debtor  from 
the  beginning ;  a  guarantor  answers  for  the  debtor's  sol- 
vency, must  make  good  the  consequences  of  his  princi- 
pal's failure  to  pay  or  perform,  is  bound  only  in  case 
his  principal  is  unable  to  pay  or  perform.  To  this  effect 
is  Savnt  v,  Wheeler  Mfg.  Co,,  95  Ala.  362,  10  South.  539, 
36  Am.  St.  Rep.  210;  20  Cyc.  1400.  From  this  differ- 
ence, one  consequence  of  importance  in  respect  of  the 
procedure  to  be  followed  in  the  enforcement  of  liabil- 
ity flows:  "A  principal  and  a  surety,  being  equally 
bound,  may  be  joined  in  the  same  suit ;  but  a  guarantor, 
being  bound  by  a  separate  contract,  must  be  sued  sep- 
arately."—14  Am.  &  Eng.  Encyc.  (2d  Ed.)  1130. 

This  case  requires  that  the  obligation  of  Lovelady  be 
defined  as  either  that  of  a  surety  or  a  guarantor.  The 
result  in  this  case  is  to  be  determined,  as  matter  of  law, 
from  the  language  of  the  contract,  though,  as  matter 
of  fact,  the  parties  may  not  have  considered  the  differ- 
ence, for  there  is  nothing  else  to  disclose  the  intention 
of  the  parties.  They  must  be  held  to  the  legal  intend 
ment  of  the  language  they  employed.  As  we  have  seen, 
Lovelady  guaranteed  Davidson's  undertaking  in  the 
only  language  of  obligation  he  employed,  and  this  he 
did  in  a  separate  contract.  The  separation  of  the  con- 
tracts indexed  the  intention  of  the  parties  to  make  an 
engagement  of  guaranty,  as  well  as  the  term  used.  These 
are  the  principal  factors  of  interpretation,  since  they 
arise  out  of  the  body  and  substance  of  the  contract. 
They  must  therefore  have  a  controlling  influence  in  de- 
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termining  the  intention  of  the  parties,  notwithstanding 
the  contract  was  incorrectly  labeled  as  a  contract  of 
suretyship  in  those  incidental  directions  and  notations 
to  which  we  have  referred.  The  trial  court  so  held,  and 
its  judgment  must  be  affirmed. 
Affirmed. 

Anderson.  C.  J.,  and  McCleli^n  and  Somerville, 
J  J.,  concur. 


Sun  Ins.  Office  of  London  r.  Mitchell. 

Assumpsit. 

(r>wided   April  23,   1!>14.     r>5  South.   143.) 

1.  Inxuratu-e:  Affcncf/;  Eridrtire. — lu  an  action  on  parol  contract 
for  insurance  made  by  an  a^eut,  a  certificate  of  the  Secretary  of 
State  that  such  person  was  the  duly  appointed  agent  of  the  insurer, 
and  that  it  was  issued  in  compliance  with  section  4r»«U.  Code  1907. 
n*citiiijr  that  said  agent  was  authorized  to  transact  the  business  of 
fire  insurani'e  for  the  named  c»>nipany  was  admissible  in  evldem^ 
and  prima  facie  established  a  general  agency. 

2.  Same:  Extent  of  Poin  rx. — An  asrent  authorized  to  solk-it  and 
receive  applications  for  fire  insurani-e.  and  to  countersisn  and  issue 
l>oli<-ies  entrusted!  to  him  for  that  purpose,  at  hb?  discretion,  must  be 
recanieil  quoad  hoc  as  a  general  agent  of  the  company. 

3.  Same. — .\  general  agent's  |M»wers  <-an  l>e  limitinl  and  such  limita- 
tion will  le  binding  letween  the  c»>mi»any  and  the  agent,  and  all  per- 
sons having  notice  thereof,  but  they  could  not  affect  third  persons 
relying  \\\m%u  the  agent's  imiilietl  authority,  and  without  notice  of  the 
limitation :  the  agent's  authority  as  to  such  pers«ins  being  determined 
by  the  nature  of  the  business,  and  being  prima  facie  co-extensive  with 
its  reipiirement-*?. 

4.  Same. — An  agent  duly  authorizeil  to  bind  his  princi|)al  by  con- 
tract for  insurame  may  make  valid  contracts  by  parol,  or  by  a  bind- 
ing slip  or  memorandum:  a  general  authority  to  s<»Iicit  insurance, 
re<-eive  premiums,  and  deliver  ix»licies  lieing  sufficient  to  cover  an 
exenitory  cimtract  to  insure. 

r».  Same. — A  conmiission  to  a  i>erson  to  act  as  agent  for  a  fire 
Irsuniiice  ci>nii»any  within  the  limits  of  a  certain  city  is  to  be 
liberally  c«nistrued  in  favor  of  his  authority  to  insure  property  in 
innne«liately  outlying  districts,  he  being  a  general  agent,  and  snch 
jurisdiction  leing  customary. 
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6.  Same. — ^A  restriction  upon  the  authority  of  a  general  agent  of 
a  fire  insurance  company  requiring  him  to  personally  examine  prop- 
erty in  outlying  districts  near  to  the  city,  and  report  thereon  before 
issuing  policy,  is  not  available  against  an  insured  without  notice  of 
such  restriction. 

7.  Same;  Jury  Question. — Under  the  evidence  it  was  a  question  for 
the  jury  in  this  case  whether  the  minds  of  the  insurer's  agent  and 
the  insured  met  upon  the  terms  of  the  contract  for  insurance. 

8.  Same;  Contract  of;  Requisites  and  Validity;  Oral  Contract. — 
The  general  agent  of  an  insurance  company  has  implied  authority 
to  waive  present  payment  of  the  premium ;  hence,  it  was  not  essential 
to  the  validity  of  an  oral  contract  for  insurance  that  the  premium  be 
paid  in  advance,  where  there  was  no  stipulation  therefor,  and  where 
the  inference  was  that  a  policy  should  issue,  and  that  payment  was 
not  intended  until  then. 

9.  Witnesses;  Credibility. — It  is  not  error  to  permit  cross-examina- 
tion designed  to  show  admissions  made  by  a  witness  inconsistent  with 
his  general  testimony,  and  other  testimony  on  the  same  point;  the 
jury  being  instructed  at  the  same  time  to  consider  such  matters  only 
upon  the  question  of  the  credibility  of  the  witness,  notwithstanding 
such  examination  may  have  prejudiced  the  main  Issues. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disque. 

Asumpsit  by  W.  J.  F.  Mitchell  against  the  Sun  Insur- 
ance Office  of  London.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  declaration  was  in  code  form  for  action  on  the 
policy  of  fire  insurance  for  loss  by  fire.  Plaintiffs  evi- 
dence tended  to  show  that  he  applied  to  H.  H.  Myers, 
the  agent  of  defendant,  resident  at  Gadsden,  for  insur- 
ance on  his  storehouse  and  stock  of  merchandise  in  Ala- 
bama City,  a  town  just  outside  of  Gadsden,  and  that  the 
rate  and  amount  of  insurance,  the  term  and  the  subject- 
matter  were  agreed  upon,  with  the  specific  understand- 
ing that  the  insurance  began  forthwith,  and  that  the 
insurance  company  could  cancel  the  contract  if  they 
chose.  Plaintiff  introduced  in  evidence  a  certificate  of 
the  secretary  of  state,  showing  that  H.  B.  Myers,  of 
Gadsden,  is  duly  appointed  agent  of  the  Sun  Insur- 
ance Office,  incorporated  under  the  laws  of  Great 
Britain,  and  reciting:    "This  certificate,  issued  in  com- 
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pliance  with  section  4561,  Code  1907,  authorizes  the 
said  agent  to  transact  the  business  of  Are  insurance  for 
said  company  during  the  year  1912."  The  introduction 
of  the  certificate  was  objected  to  by  defendant,  on  the 
grounds  that  it  does  not  show  that  said  Myers  was  the 
general  agent,  nor  that  he  had  authority  to  write  in- 
surance at  the  place  where  the  fire  occurred,  and  be- 
cause it  was  illegal  and  immaterial.  The  property  was 
destroyed  by  flre  about  two  weeks  after  the  alleged 
agreement,  before  any  policy  was  issued,  and  its  value 
was  duly  proved. 

Myers  was  a  witness  for  defendant,  and  admitted  the 
application  and  negotiation  for  insurance  at  the  time 
specified  by  plaintiff,  but  denied  that  the  contract  or 
terms  of  insurance  were  agreed  upon;  his  statement 
being  to  the  effect  that  he  agreed  only  to  submit  the 
application  to  the  company,  and,  if  they  accepted  the 
risk,  he  would  go  out  and  inspect  the  property ;  that  he 
told  plaintiff  that  none  of  the  companies  wrote  outside 
of  the  home  town  unless  he  personally  inspected  the 
property;  and  that  as  soon  as  he  heard  from  the  com- 
pany he  would  go  out,  and,  if  it  showed  up  all  right,  he 
would  be  glad  to  write  him,  but  that  there  was  no  ref- 
erence to  when  the  policy  was  to  be  written  or  when  to 
be  paid  for.    All  this  was  denied  by  plaintiff. 

Defendant  introduced  in  evidence  its  commission  to 
Myers  under  which  he  was  acting  as  its  agent,  as  fol- 
lows (after  setting  out  the  head  and  branch  oflSce,  the 
streets  and  towns,  and  the  date  of  founding)  :  "I,  J. 
J.  Guile,  Sun  Insurance  Company  of  London,  being 
duly  empowered  thereto,  do  hereby  constitute  and  ap- 
point H.  B.  Myers  to  act  as  agent  of  the  said  oflSce  with- 
in the  limits  of  Gadsden,  to  receive  applications  for  its 
policies  of  insurance,  to  make  surveys  of  property  for 
the  same,  to  consent  to  assignments  of  policies  by  in- 
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dorsements  thereon,  to  countersign  and  issue  policies  of 
insurance  signed  by  the  manager  of  the  United  States 
branch  of  said  office,  insuring  against  loss  or  damage 
by  fire  or  lightning  to  buildings  and  personal  property, 
upon  payment  of  the  premiums  of  such  insurance  which 
the  said  H.  B.  Myers  is  hereby  authorized  to  collect 
and  receive  in  accordance  with  the  rules  and  regula- 
tions of  the  office,  the  undersigned  expressly  reserving 
power  to  revoke  and  annul  this  certificate  at  any  time. 
The  above  authority  does  not,  however,  extend  to  the 
granting  of  any  power  to  the  said  agent  to  change  or 
alter  the  printed  forms  or  conditions  of  the  policies." 
Then  follows  the  signing  and  sealing  by  the  manager 
and  the  countersigning  by  the  secretary. 

On  cross-examination,  Myers  testified  that  he  wrote 
the  defendant  company  about  plaintiff's  application  on 
the  same  day  it  was  made,  and  that,  when  plaintiff  in- 
quired about  the  matter  imediatmely  after  the  fire,  he 
told  him  that  he  had  the  company's  consent  to  write 
the  insurance.  This,  he  stated  was  not  true,  although 
he  thought  at  the  time  he  had  an  unopened  letter  from 
the  company,  upon  which  assumption  he  had  made  the 
statement.  Several  charges  were  requested  by  defend- 
ant, including  the  general  affirmative  charge,  which  are 
not  necessary  to  be  here  set  out. 

The  oral  charge  of  the  court  was  as  follows :  "As  I 
see  the  law,  gentlemen  of  the  jury,  under  the  laws  of 
Alabama,  Mr.  Myers  was  the  general  agent  of  this  in- 
surance company,  and  had  authority  to  make  contracts 
of  insurance.  Then  the  proposition  presents  itself  to 
you :  Was  there  a  contract  made  in  the  first  place  be- 
tween Mr.  Myers  and  the  plaintiff?  This  is  the  contro- 
verted question  of  fact  which  you  must  determine  from 
the  evidence  in  this  case.  A  contract  of  insurance  is  an 
agreement,  express  or  implie<l,  and  that  means  either 
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an  express  contract,  an  express  agreement  by  words, 
and  in  this  connection  it  would  not  make  any  difference 
whether  this  was  in  writing  or  not;  a  contract  of  in- 
surance may  be  made  verbally  as  well  as  in  writing. 

CuLLi  &  Maetin^  for  appellant.  Neither  of  the  counts 
are  in  Code  form,  and  the  court  was  in  error  in  over- 
ruling demurrers  thereto,  nor  was  the  count  supported 
by  the  evidence,  as  the  action  was  not  based  on  a  policy, 
but  on  an  oral  agreement  to  insure. — Wes.  Ry.  v.  Irwin, 
2  Ala.  App.  579;  Commercial  F.  I.  Co.  v.  Nort^,  105 
Ala.  498;  Patterson  v.  Gra/nd  L.  K.  of  P.,  162  Ala.  430. 
Before  a  contract  to  insure  can  be  binding,  all  the  terms 
of  the  contract  must  be  agreed  upon. — Home  /.  Co.  v, 
Adler,  71  Ala.  524 ;  21  Am.  St.  R^p.  897.  In  a  case  of 
this  sort  the  burden  of  proof  as  to  the  facts  of  agency  as 
well  as  the  extent  of  the  agency  rests  upon  the  person 
who  undertakes  to  show  the  same. — ^31  Cyc.  1644 ;  Eber- 
sole  V.  So.  B.  &  L.  Assn.,  147  Ala.  177 ;  Cl/i^rk  v.  Taylor, 
68  Ala.  453.  The  agency  was  created  by  a  written  in- 
strument, and  it  was  the  duty  of  the  court  to  construe 
this  instrument,  and  declare  its  legal  effect. — KUld,  et 
al.  V.  Cromwell,  et  al.,  17  Ala.  648;  Robinson  v.  Aetna 
I.  Co.,  128  Ala.  479.  Insurance  companies  have  the 
right  to  have  agents  with  as  limited  authority  as  they 
may  choose  to  confer  on  them. — Ala.  S.  M.  A.  Co.  i\ 
Long,  123  Ala.  967;  Walderman  v.  Ins.  Co.,  91  Ala.  170; 
Phoenix  I.  Co.  v.  Capeland,  90  Ala,  386 ;  Queen  I.  Co.  v. 
Young,  86  Ala.  424.  A  special  agent  is  one  authorized 
to  act  only  in  a  specific  transaction. — Wood  v.  McCain, 
7  Ala.  830.  Whoever  deal  with  an  agent  must  know  and 
is  chargeable  with  knowledge  of  the  extent  of  his  au- 
thority.— Johnson  v.  Gas  Co.,  90  Ala.  505 ;  Ladd  v.  Sha^t- 
tuck,  90  Ala.  134,  and  authorities  supra.  One  who  has 
authority  only  to  solicit  and  take  applications  for  in- 
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surance,  receive  prenriums  and  deliver  the  policies  after 
they  have  been  signed  by  the  proper  officer,  has  no  au- 
thority either  express  or  implied,  to  waive  such  require- 
ments.—Cenf.  C.  /.  Co.  V,  Oates,  86  Ala.  558 ;  98  la.  521 ; 
30  Neb.  288,  and  authorities  supra.  The  evidence  falls 
short  of  showing  a  complete  oral  contract. — Com,  F.  /. 
Co.  V.  Morris,  supra;  Ostrander  on  Fire  insurance,  25. 
The  court  erred  in  permitting  the  declarations  or  ad- 
missions of  the  agent  subsequently  made  to  be  intro- 
duced as  they  are  not  of  the  res  gestae  and  not  binding 
on  the  principals. — Union  N.  8.  v.  Pugh,  156  Ala.  374; 
Bessemer  C.  I.  Co.  v.  Doak,  152  Ala.  166;  Johnson  v. 
Wilson,  137  Ala.  472 ;  Bnist  v.  Guice,  96  Ala.  255.  On 
these  authorities  the  court  erred  in  the  charges  given 
and  refused. 

Goodhue  &  Brindlby^  for  appellee.  The  counts  de- 
clare upon  an  oral  but  complete  contract  of  actual  in- 
surance, and  were  not  subject  to  the  demurrers  inter- 
posed. The  facts  show  that  Meyer  was  the  general 
agent  and  persons  dealing  with  him  had  a  right  to  as- 
sume general  agency  in  the  absence  of  notice  to  the 
contrary. — 31  Cyc.  1639,  and  authorities  cited.  Where 
the  general  authority  is  established,  the  presumption  is 
that  the  agent  had  authority  to  do  the  acts  even  of  an 
unusual  or  extraordinary  character,  and  the  proof  is  on 
the  principal  to  show  that  he  had  no  such  authority. — 
Planters  Bank  v.  King,  9  Ala.  279 ;  31  Cyc.  1645.  The 
certificate  of  the  secretary  of  state  was  admissible  in 
evidence  and  made  out  a  prima  facie  general  agency. — 
96  N.  Y.  185;  19  Cyc.  592;  11  Am.  St.  Rep.  121;  11  Am. 
St.  Rep.  674.  In  the  absence  of  anything  to  show  knowl- 
edge on  the  part  of  the  insured,  the  defense  that  the 
agent  had  no  authority  to  take  risks  outside  of  a  cer- 
tain territory  is  not  available. — 23  Wend.  18;  51  111. 
342. 
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SOMERVILLE,  J.— Both  counts  of  the  complaint 
are  in  code  form,  and  are  not  subject  to  the  grounds  of 
demurrer  assigned. 

The  certificate  of  the  secretary  of  state  was  proper- 
ly admitted  in  evidence.  Prima  facie  it  established  the 
general  agency  of  Myers  for  the  defendant  company, 
and  authorized  him  to  transact  the  business  of  fire  in- 
surance for  the  company  in  the  state  of  Alabama. 

An  agent  who  is  authorized  to  solicit  and  receive  ap- 
plications for  fire  insurance,  and,  at  his  discretion,  to 
countersign  and  issue  policies  of  insurance  intrusted 
to  him  by  the  company  for  that  purpose,  must  be  regard- 
ed quoad  hoc  as  the  general  agent  of  the  company. — 19 
Cyc.  780,  B,  b,  and  cases  cited;  Id.  592,  593;  22  Cyc. 
1429,  4;  Continental  Fire  Ins,  Co.  v.  Brooks^  131  Ala. 
614,  30  South.  876;  Syndicate  Ins,  Co.  v.  Catchings^  104 
Ala.  176, 16  South.  46 ;  Ins.  Co,  of  N,  Amer,  v,  Thornton, 
130  Ala.  222,  30  South.  614,  55  L.  R.  A.  547,  89  Am.  St. 
Rep.  30. 

Myers  was  so  authorized,  and,  although  his  general 
authority  could  be  limited  by  the  company  to  whatever 
extent  deemed  expedient,  and  such  limitations  would  be 
binding  as  between  principal  and  agent,  and  as  to  all 
third  persons  who  had  notice  thereof,  nevertheless  it  is 
well  settled  that,  as  to  uninformed  third  persons,  a  gen- 
eral agent's  authority  must  be  determined  by  the  na- 
ture of  the  business,  and  is  prima  facie  coextensive  with 
its  requirements. — Syndicate  In^s,  Co,  v.  Catohings,  104 
Ala.  176,  IG  South.  46;  Com.  Fire  Ins.  Co,  v.  Morris, 
105  Ala.  498,  18  South.  34;  Robinson  v.  Aetna  Ins.  Co., 
128  Ala.  477,  30  South.  665.  Restrictions  upon  the  au- 
thority of  a  general  agent  with  respect  to  the  necessary 
or  appropriate  and  usual  incidents  of  the  business  in- 
trusted to  him  cannot  avail,  and  are  not  admissible  in 
evidence  against  third  ])ersons  who  have  relied   upon 
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his  implied  authority  without  notice  of  its  limitations. 
— Syndicate  Ins.  Co.  v.  Catchings,  supra;  Com.  F.  Ins. 
Co.  V.  Morris,  supra;  Robinson  v.  Aetna  Ins.  Co.,  supra; 
Security,  etc.,  Co.  v.  Riley,  157  Ala.  553,  47  South.  735. 

*An  agent  duly  authorized  to  bind  his  company  by 
contracts  for  insurance  may  make  valid  contracts  by 
parol  or  by  a  binding  slip  or  memorandum,  and  a  gen- 
eral authority  to  solicit  insurance,  receive  premiums, 
and  issue  and  deliver  policies  is  sufficient  to  cover  an 
executory  contract  to  insure." — 19  Cyc.  594,  595,  D,  2, 
3;  ^^.  y.  Life  Ins.  Co.  v.  Babcock,  69  Am.  St.  Rep.  145, 
146,  note. 

Defendant's  insistence  is  that,  however  the  alleged 
agreement  between  plaintiff  and  Myers  might  be  re- 
garded if  the  situs  of  the  insured  property  had  been 
in  the  city  or  Gadsden,  yet  his  authority  as  a  general 
agent  was  confined  by  his  commission  of  employment  to 
the  city  of  Gadsden,  and  could  not  be  exercised  in  the 
insurance  of  outlying  property.  This  supposed  terri- 
torial limitation  as  to  the  property  which  Myers  was 
authorized  to  insure  is  found  only  in  the  language  of 
his  appointment  "to  act  as  agent  to  the  said  [Sun]  of- 
fice within  the  limits  of  Gadsden.^^ 

On  the  face  of  the  commission  the  italicized  phrase 
undoubtedly  requires  that  Myers  shall  keep  his  office 
and  transact  the  company's  business  within  the  city  of 
Gadsden ;  but  it  can  hardly  be  said  to  exclude  from  his 
business  of  insurance  all  the  insurable  property  in  im- 
mediately outlying  districts  commercially  tributary  to 
Gadsden.  Restrictions  upon  the  authority  of  a  general 
agent,  other  than  territorial,  are,  as  already  stated,  un- 
available against  third  persons  who  are  not  informed 
thereof.  Contrary  to  what  seems  to  be  the  generally 
recognized  rule  elsewhere  (22  Cyc.  1431,  b,  and  cases 
cited),  this  court  has  held  that  territorial  restrictions 
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upon  even  a  general  agent's  authority  are  eflfectual  even 
as  to  uninformed  third  persons,  so  that  the  company  is 
not  bound  by  the  agent's  acceptance  of  risks  outside  of 
his  restricted  territory. — Ins.  Co.  of  N.  America  v. 
Thorn Um,  130  Ala.  222,  30  South.  614,  55  L.  R.  A.  547, 
89  Am.  St.  Rep.  30.  But  in  that  case  the  agent's  com- 
mission expressly  declared  that  "all  policies  shall  be 
null  and  void  and  of  no  binding  effect  upon  this  com- 
pany if  issued  upon  property  not  situated  within  the 
district  [Dothan  and  vicinity]  in  which  the  agent  is- 
suing the  same  shall  reside  and  for  which  he  is  ap- 
pointed." 

We  think  that  Myers'  commission  ought  to  be  lib- 
erally interpreted  and  construed  in  favor  of,  rather 
than  in  derogation  of,  his  authority  in  the  instant  case ; 
this  in  view  of  the  fact  that  he  is  a  general  agent,  and 
that  the  jurisdiction  of  local  oflSces  is  customarily  ex- 
tended in  fact  and  in  practice  to  the  immediate  neigh- 
borhood; its  language  being  perfectly  consistent  with 
such  authority. 

Indeed,  the  company  does  not  appear  to  deny  Myers' 
territorial  jurisdiction,  and  the  insistence  seems  to  be 
only  that  he  had  instructions  to  personally  examine 
outlying  property  and  report  applications  for  accept- 
ance by  the  company  before  issuing  policies.  In  our 
view  of  the  law,  however,  these  private  restrictions  are 
not  available  for  the  defeat  of  plaintiff's  rights  under 
his  contract  of  insurance,  if  there  was  such  a  contract. 

It  follows  that  there  was  no  error  in  the  exclusion  of 
Myers'  testimony  to  the  effect  that  it  was  the  duty  of 
an  agent  to  make  an  inspection  of  premises  lying  out- 
side of  the  city  of  Gadsden  before  writing  insurance  for 
the  company. 

We  find  nothing  improper  in  the  cross-examination 
of  Myers,  which  was  designed  to  show  certain  admis- 
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sions  maide  by  him  after  the  fire,  which  were  not  con- 
sistent with  his  general  testimony  in  the  case;  and  so 
also  of  plaintiff's  testimony  to  similar  conversations 
with  him.  The  objection  to  them  did  not  point  out  the 
absence  of  a  predicate,  even  if  a  predicate  were  nec- 
essary. 

The  trial  court  instructed  the  jury  that  these  matters 
could  be  considered  only  upon  the  question  of  Myers' 
credibility,  and  the  fact  that  they  might  prejudice  the 
main  issue  against  defendant  was  not  a  ground  for  their 
exclusion. 

It  is  urged  that,  inasmuch  as  plaintiflf  testified  that 
the  insurance  premium  was  at  the  rate  of  $4  and  $4.25  a 
thousand  on  the  stock  and  building,  respectively,  while 
Myers  testified  that  the  approximate  rate  suggested  was 
on  the  hundred  instead  of  the  thousand,  this  shows  the 
minds  of  the  parties  never  met;  and  hence  defendant 
was  entitled  to  the  general  aflBrmative  charge  on  that 
aspect  of  the  case.  This,  however,  was  clearly  a  ques- 
tion for  the  jury  to  determine,  since,  if  they  believed 
plaintiflf's  testimony,  they  might  well  have  found  in 
favor  of  the  existence  of  an  agreement  containing  all  the 
elements  necesvsary  to  constitute  a  complete  oral  con- 
tract of  insurance  presently  in  force. 

To  this  conclusion  it  was  not  essential  that  the  pre- 
mium should  have  been  paid  in  advance,  in  the  absence 
of  any  stipulation  therefor.  It  is  inferable  from  the 
evidence  that  a  regular  written  policy  was  to  supersede 
the  temporary  verbal  arrangement,  and  that  payment  of 
the  premium  was  not  intended  nor  expected  until  the  is- 
suance of  a  written  policy.  Myers  had  an  implied  au- 
thority to  thus  waive  the  present  payment  of  the  pre- 
mium.— 69  Am.  St.  Rep.  150,  note. 

The  action  of  the  trial  court  in  giving  and  refusing 
various  w^ritten  charges  was  in  accordance  with  the 
views  above  stated. 


Digiti 


zed  by  Google 


430  SUPREME  COURT  [Vol. 

[Elrod  Lumber  Co.  v.  Moore.] 

So,  also,  we  find  nothing  improper  in  those  portions 
of  the  oral  charge  to  which  exceptions  were  taken. 

There  being  no  error  apparent  in  the  record,  the  judg- 
ment will  be  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  Mayfibld  and  Gardner^  JJ., 
concur. 


Elrod  Lumber  Co.  v.  Moore. 

Assumpsit. 

(Dec-lded  December  18,  1913.     Rehearing  denied  May  14,  1914. 
65  South.  175.) 

1.  AHUumpsit;  Common  Count;  Executory  Contract, — Where  plain- 
tlflf  shows  only  a  right  to  damages  for  a  breach  by  defendant  of  an 
executory  contract  he  falls  to  make  out  a  case,  and  cannot  recover 
under  the  common  count. 

2.  Contracts;  Action  On;  Pleading, — ^Where  nothing  remains  to  be 
done  by  the  parties  under  an  express  contract  but  the  payment  of 
the  money,  the  one  to  whom  the  money  is  due  may  maintain  an  action 
against  a  debtor  by  declaring  either  on  a  specialty  under  the  agree- 
ment or  on  the  common  count ;  if  the  suit  is  for  damages  for  a  breach 
of  an  express  contract,  plaintiff  must  declare  specially  on  the  con- 
tract and  aver  the  breach  thereof. 

3.  Same;  Action;  Defense. — ^Where  a  plaintiff  sued  on  the  com- 
mon count  for  an  amount  alleged  to  be  due  under  the  terms  of  an 
express  contract,  the  form  of  action  did,  not  cut  off  any  defense  which 
defendant  might  have  had,  if  the  contract  had  been  specially  de- 
clared on ;  the  defendant  lieing  entitled  to  plead  the  general  issue,  and 
also  recoupment  under  which  he  may  show  not  only  that  plaintiff 
had  breached  the  contract  under  which  the  cause  of  action  arose,  but 
that  defendant  had  been  damaged  by  reason  thereof. 

4.  Same;  Special  Pleas;  Burden  of  Proof. — ^Where  the  action  was 
to  recover  an  amount  due  on  a  contract  and  defendant  Qled  a  special 
plea,  alleging  that  tlie  basis  of  plaintiff's  right  to  recover  was  a  special 
contract  plaintiff  had  breached,  defendant  had  the  burden  to  show 
not  only  the  breach,  but  the  damages  resulting  to  him  therefrom. 

Appeal  from  Elmore  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 
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Assumpsit  by  J.  H.  Moore  against  the  Elrod  Lumber 
Company.  Defended  under  the  plea  of  general  issue 
and  recoupment.  Judgment  for  plaintiff  and  defend- 
ant appeals.    Affirmed.  . 

J.  M.  HoLLBY,  George  E.  Smoot,  and  Rushton, 
Williams  &  Crenshaw^  for  appellant.  A  recovery  can- 
not be  had  on  the  common  counts  on  proof  of  an  ex- 
press contract  unless  it  has  been  shown  that  the  con- 
tract has  been  completed,  and  nothing  remains  to  be 
done  but  the  payment  of  the  price  in  money. — Beadle 
V.  Graham,  66  Ala.  101;  Jona^  v.  King,  81  Ala.  218; 
Woodrow  V.  Hawving,  105  Ala.  245;  Stafford  v,  Sibley, 
106  Ala.  191;  Ahercrombie  v.  Yandiver,  126  Ala.  532; 
Martin  v,  Ma^sie,  127  Ala.  511.  Under  the  circum- 
stances of  this  case  part  payment  is  not  an  acceptance 
but  an  acquiesence  only  to  the  extent  of  the  payment. — 
Ames  V.  Windham,  137  Ala.  513;  Connoly  v.  Harold, 
62  South  511. 

Frank  W.  Lull^  and  Eugene  Ballard^  for  appel- 
lee. The  effect  of  defendant's  plea  was  simply  to  deny 
that  plaintiff  had  performed  his  contract. — Montgom- 
ery County  V,  Pruitt,  175  Ala.  395.  Having  filed  the 
pleas  defendant  is  required  to  prove  them  with  the 
same  certainty  that  plaintiff  would  have  been  required 
in  order  to  make  out  his  case. — Laicton  v.  Rickets,  104 
Ala.  430.  As  to  the  meaning  of  "to  keep  and  maintain" 
see  5  Words  &  Phrases,  3277.  The  bill  of  exceptions  is 
construed  most  strongly  against  the  party  excepting. 
—Dudley  v,  Chilton  County,  66  Ala.  593. 

DE  GRAFPENRIEI),  J.— This  action  was  on  the  com- 
mon* counts.  There  was  a  plea  of  the  general  issue  and 
also  certain  special  pleas  of  recoupment.  The  pleas  in 
recoupment  set  up  that  the  cause  of  action  arose  upon 
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certain  express  agreements  which  the  plaintiff  breached. 
They  alleged  that  the  defendant  suffered  damages  on  ac- 
count of  the  alleged  breach  of  said  agreement  by  the 
plaintiff  in  sums  greater  than  the  amount  sued  for  by 
the  plaintiff,  and  prayed  judgment  against  the  plain- 
tiff for  the  excess. 

1.  The  real  bone  of  contention  between  the  parties 
was  whether  the  defendant  (appellant  here)  owed  the 
plaintiff  (appellee  here)  anything  on  an  account. 

There  were  some  written  contracts  between  the  par- 
ties, whereby,  the  plaintiff  agi*eed  to  sell  the  defendant 
certain  property,  to  perform  certain  labor  for,  and  to 
furnish  certain  teams  to,  the  defendant.  The  plaintiff's 
insistence  was  that  he  had  performed  his  agreements, 
that  the  defendant  owed  him  the  money  sued  for,  as  the 
balance  remaining  unpaid  for  the  services  rendered  and 
the  property  sold  under  said  agreement,  and  that  all 
that  remained  to  be  done  under  said  contract  was  the 
payment  by  the  defendant  to  the  plaintiff  of  the  sum  so 
due  the  plaintiff  by  the  defendant.  The  defendant,  on 
the  contrary,  claimed  that  the  plaintiff  had  not  per- 
formed his  contract,  but  had  breached  it,  and  that  the 
defendant  not  only  did  not  owe  the  plaintiff  anything, 
but  that  the  plaintiff,  having  damaged  the  defendant 
by  reason  of  the  breach  of  the  contract,  was  really  in- 
debted to  the  defendant. 

We  direct  attention  to  the  fact  that  in  this  case  the 
plaintiff  sued  the  defendant,  not  for  damages  for  a 
breach  of  an  express  agreement,  but  for  money  which 
he  claimed  to  be  due  him  for  services  performed  for,  and 
property  sold  to,  the  defendant,  under  the  terms  of  ex- 
press agreements.  The  defendant,  in  its  pleas,  on  the 
other  hand,  set  up  a  breach  by  the  plaintiff  of  the  agree- 
ments, not  only  as  a  complete  defense  to  the  action,  but 
as  a  basis  upon  which  to  recoup  a  claimed  excess  due 
by  the  plaintiff. 
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2.  When  money  is  due  under  the  terms  of  an  express 
contract,  and  nothing^  under  that  contract,  remains  to 
be  done  by  the  parties  to  it  but  the  payment  of  a  sum 
of  money,  then  the  party  to  whom  the  money  is  due  may 
maintain  an  action  upon  the  common  counts  against  the 
debtor  for  the  money  so  due.  In  such  a  case  the  plain- 
tiff may  either  declare  specially  upon  the  agreement,  or 
he  may  sue,  as  stated,  upon  the  common  counts.  If, 
on  the  other  hand,  the  suit  is  for  damages  for  the  breach 
by  the  defendant  of  an  express  contract,  the  plaintiff 
must  declare  specially  upon  the  contract,  and  must  aver 
the  breach  by  the  defendant  of  the  contract. — Beadle  v. 
Ghraham^s  Adm%  66  Ala.  101;  Woodrow  v,  Ha^jovmg, 
105  Ala.  240,  16  South.  720 ;  Ahercromhie  d  Williams, 
V.  Vandiver,  126  Ala.  532,  28  South.  491. 

The  above,  of  course,  relates  to  the  form  of  the  plain- 
tiff's action  and  his  rights  under  the  form  which  he 
sees  proper  to  adopt.  It  has  nothing  whatever  to  do 
with  the  character  of  the  defense  which  the  defend- 
ant may  make  to  the  action,  no  matter  what  form  the 
plaintiff  may  see  proper  to  adopt.  Of  course,  if  a  plain- 
tiff sees  proper  to  sue  upon  the  common  counts,  and  he 
shows  only  a  right  to  damages  for  a  breach  by  the  de- 
fendant of  the  terms  of  an  executory  contract,  the  plain- 
tiff simply  fails  to  make  out  his  case  and  cannot  recov- 
er.— Beadle  v,  Oraham's  Adm%  supra. 

3.  Where  a  plaintiff  sues  upon  the  common  counts, 
and  the  amount  involved  is  the  sum  which  the  plaintiff 
claims  to  be  due  him  by  the  defendant  under  the  terms 
of  an  express  contract,  the  form  of  the  action  does  not 
cut  from  the  defendant  any  defense  which  he  might  have 
made  to  the  suit  if  the  contract  had  been  specially  de- 
clared upon. — Woodrow  v,  HoAJoving,  supra. 

The  defendant  in  this  case,  therefore,  was  properly 
allowed  to  file,  not  only  a  plea  of  the  general  issue,  but 
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also  his  pleas  of  recoupment,  whereby  he  undertook  to 
show,  not  only  that  the  plaintiff  breached  the  contracts 
under  which  the  cause  of  action  arose,  but  also  that  the 
defendant  was  damaged  by  reason  of  such  breaches. — 
Woodrow  V.  Uauyving^  supra. 

In  the  instant  case,  as  we  understand  the  evidence 
and  its  tendencies,  the  contracts  between  the  parties 
were  at  an  end.  The  only  questions  w^ere  whether  the 
defendant  owed  the  plaintiff  any  money  by  reason  of  the 
dealings  of  the  parties  with  each  other  under  the  terms 
of  said  contracts,  and  whether,  during  their  course  of 
dealing  with  each  other,  there  were  breaches  of  said  con- 
tracts by  the  plaintiff,  and,  if  so,  the  amount  of  the  de- 
fendant's damages.  These  were  matters,  under  the  law, 
the  pleadings,  and  the  evidence,  which  were  the  subject 
of  legitimate  inquiry. — Woodrow  v.  Uarving^  supra, 

4.  The  law  casts  the  burden  upon  every  defendant 
who  files  a  special  plea  in  bar  of  the  plaintiff's  right  of 
re(*overy  to  establish,  by  evidence,  to  the  reasonable  sat- 
isfaction of  the  jury,  the  fact  set  up  in  the  special  plea. 
In  the  instant  case  one  of  the  facts  set  up  in  each  spec- 
ial plea  of  the  defendant  was  that  the  basis  of  the  plain- 
tiff's righth  of  recovery  was  a  special  contract  which 
the  plaintiff  had  breai'hed.  The  court,  therefore,  prop- 
erly charged  the  jury  that,  to  establish  these  special 
pleas,  the  law  cast  the  burden  upon  the  defendant  to 
show,  to  the  reasonable  satisfaction  of  the  jury,  by  evi- 
dence, that  the  plaintiff  had  committed  the  breaches 
complained  of,  and  as,  in  said  pleas,  the  defendant  claim- 
ed that  the  plaintiff  had  damaged  him  by  reason  of  such 
breaches,  the  amount  of  such  damages.  These  pleas 
were  in  fact  countersuits  by  the  defendant  against  the 
plaintiff,  and  of  course  the  law  cast  upon  the  defend- 
ant the  burden  of  establishing,  to  the  reasonable  satis- 
faction of  the  jury,  the  brea/ihes  of  the  contract  set  up 
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in  said  pleas. — O^Neal  v.  Curry,  134  Ala.  216,  32  South. 
697. 

It  must  be  remembered  that  in  this  suit  the  contracts 
were  not  sued  upon  by  the  plaintiff.  This,  as  already 
stated,  was  an  action  upon  the  common  counts,  and  the 
contracts  were  simply  evidentwl  of  the  plaintiff's  right 
of  recovery.  The  defendant's  special  pleas,  on  the 
other  hand,  were  in  effect,  declarations  by  the  defend- 
ant against  the  plaintiff  upon  said  contracts,  and  we 
think  it  plain  that  the  law  as  well  as  the  pleadings  cast 
the  burden,  in  this  form  of  action,  upon  the  defendant 
just  as  the  trial  judge  stated  the  law  to  the  jury  in  his 
oral  charge. — Woodrow  v.  Hawving,  supra. 

The  true  rule,  as  we  understand  the  rule,  covering 
cases  like  the  present,  is  contained  in  the  following  from 
Collier,  C.  J.,  in  Hunter  v.  Waldron,  7  Ala.  753:  *'The 
general  rule  may  be  thus  stated,  where  the  terms  of  a 
special  unsealed  agreement  have  been  performed  by  the 
plaintiff,  so  that  only  a  duty  to  pay  the  money  remains, 
indebtitatus  assumpsit  will  lie.  But,  where  the  con- 
tract is  still  open,  or  is  to  be  performed  in  future,  the* 
count  must  be  framed  on  the  contract.  See  the  cases 
collected  in  1  Mete.  &  P.  Dig.  275,  §§  184,  185;  tiijkes 
V.  Humrnerel,  2  Browne  (Pa.)  225;  Wellington  v.  West 
Boylston,  4  Pick.  (Mass.)  101.  We  have  seen  that  the 
plaintiff  has  so  performed  his  contract  as  to  entitle  him 
to  recover,  and  there  can  be  no  doubt  that  indebtitatus 
assumpsit  is  the  proper  form  of  declaring.  If  the  de- 
fendant has  been  injured  by  the  imperfect  performance, 
the  damages  may  be  recouped  so  as  to  compensate  him 
therefor." 

In  this  case  the  defendant  claimed  an  imperfect  per- 
formance by  the  plaintiff  of  some  of  his  contracts,  and, 
this  being  true,  the  burden  was  on  the  defendant  to- 
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show  wherein  the  contract  was  imperfectly  performed, 
and  the  extent  of  the  damages  suffered  thereby. 

5.  The  appellant,  in  his  bill  of  exceptions,  has  prop- 
erly raised  for  our  consideration  every  question  which 
he  had  in  his  case.  In  it  he  has  not  undertaken  to  set 
out  all  the  evidence,  but  (except  certain  vital  parts  of 
it)  only  all  of  its  tendencies.  While,  in  our  opinion,  the 
law  is  against  his  contentions,  he  has,  through  his  bill 
of  exceptions,  in  a  concise  way,  raised  his  points,  and 
we  deem  it  not  inappropriate  to  commend  him  for  the 
manner  in  which  he  has  presented  his  case  to  us. 

6.  We  have  given  careful  consideration  to  this  case, 
and  we  find  that  the  trial  judge  committed  no  error  dur- 
ing the  trial.  The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Affirmed. 

DowDELL^  C.  J.,  and  Anderson  and  Mayfibld,  JJ., 
concur. 


Hutson  V.  Illinois  Cent.  R«  R.  Co. 

Assumpsit. 

(Decided  April  16,   1914.    65  South.  62.) 

1.  Appeal  and  Error;  Review;  Presumption. — ^Where  the  transcript 
of  the  judgment  of  the  Justice  of  the  peace  recited  the  filing  of  an 
answer  by  the  garnishee,  a  letter  written  by  the  agent  of  the 
garnishee  will  be  presumed  to  be  the  answer  referred  to,  where  it  was 
the  only  document  appearing  in  the  record  that  could  be  called  an 
answer  by  the  garnishee. 

2.  Corporation;  Judgment;  Entry. — A  letter  written  by  an  agent 
of  the  corporation  who  had  been  garnisheed  cannot  be  held  to  be 
the  answer  of  the  corporation  in  such  a  sense  as  to  support  a  Judg- 
ment against  the  garnishee  on  its  admission  of  indebtedness  to  de- 
fendant in  the  absence  of  an  affidavit  reciting  that  the  writer  of  the 
letter  was  the  duly  authorized  agent  of  the  corporation  to  make  the 
answer. 
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Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wbbt. 

P.  R.  Hutson  sued  W.  D.  Griffin  in  the  justice  court, 
and  had  garnishment  issued  to  the  Illinois  Central  Rail- 
road Company.  The  justice  entered  judgment  on  the 
garnishment,  and  the  garnishee  applied  for  certiorari  to 
annul  and  quash  or  vacate  the  judgment  of  the  justice 
court,  which  having  been  granted,  plaintiff  appeals.  Af- 
firmed. 

TiDWBLL  &  Sample^  for  appellant.  The  endorsement 
sufficiently  showed  service  on  defendant. — Raisin  F. 
Co.  V.  McKenna,  114  Ala.  276;  White  v.  Simpson,  107 
Ala.  393;  Lenoir  v,  Broadhead,  50  Ala.  58;  Stevens  v. 
Cox,  124  Ala.  450 ;  32  Cyc.  311.  The  court  found  that 
the  garnishee  had  filed  answer  in  the  "cause  and  the 
finding  of  the  court  cannot  be  attacked  or  questioned 
by  common  law  certiorari. — Papst  v.  Erdreioh,  158  Ala. 
147 ;  Providence  I,  Go,  v.  Pruitt,  157  Ala.  540 ;  Gmhman 
V.  Commissioner,  160  Ala.  227;  Donnelly  v.  State,  130 
Ala.  132;  23  Cyc.  1101. 

Callahan  &  Harris^  for  appellee.  An  answer  filed 
by  a  corporation  to  a  garnishment  writ  must  disclose  by 
affidavit  that  the  officer  making  the  answer  had  been 
properly  designated  to  do  so,  otherwise,  it  is  a  nullity 
and  will  not  support  a  judgment. — Decatur  C.  &  N.  0. 
Ry.  Co.  V.  Strass,  97  Ala.  521;  Sterner  Bros.  v.  First 
Nat.  Bank,  115  Ala.  386.  If  no  answer  had  appeared  in 
the  record  the  court  might  have  presumed  an  answer  to 
support  the  verity  of  the  judgment,  but  where  what  pur- 
ports to  be  an  answer  appears  the  court  will  look  to  the 
answer  to  determine  the  validity  of  the  judgment. — 
Stubhlefield  v.  Hc^gerty,  1  Ala.  38;  Fortune  v.  Bam,k, 
4t  Ala.  385 ;  Price  v.  Thomason,  11  Ala.  875,  and  author- 
ities supra. 
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McCLELLAN,  J.— Hutson,  appellant,  sued  W.  D. 
GriflSn  in  the  justice's  court  of  Ferris  on  a  promissory 
note,  and 'procured  the  issuance  of  a  writ  of  garnish- 
ment against  the  Illinois  Central  Railroad  Company,  a 
corporation.  Judgment  was  rendered  by  the  justice 
against  Griffin. 

As  to  the  proceedings  in  garnishment,  the  judgment 
entry  of  the  justice  is  this :  "Sums.  &  comp.  &  writ  of 
garnishment  issued  Jany.  10,  1912,  served  on  I.  C.  R. 
R.  Co.  by  sheriff  of  Winston  Co.  at  Haleyville,  Ala. 
Feby.  3  I  C.  R.  R.  Co.  answers  indebtedness  to  W.  D. 
Griffin  |48.46.  ♦  ♦  ♦  Feby.  3,  and  garnishee  hav- 
ing answered,  indebtedness  to  deft,  f 48.46,  it  is  order- 
ed, adjudged  and  decreed  that  plff.  recover  of  said  gar- 
nishee, the  111.  Central  R.  R.  Co.,  the  amt.  of  above  judg- 
ment." 

On  hearing  of  writ  of  common-law  certiorari  to  the 
justice's  court,  the  Morgan  county  law  and  equity  court, 
in  response  to  appropriate  motion,  quashed  and  vacated 
the  judgment  against  the  corporation  named.  This 
appeal  is  from  that  action. 

While  there  may  be  apparent  inconsistencies  in  this 
transcript  with  respect  to  whether  a  letter,  addressed 
to  Ferris  and  signed  by  "C.  C.  Burdett,  Agt.  I.  C.  R.  R. 
Co.,"  stating  an  indebtedness  to  Griffin  by  the  corpor- 
ation in  the  sum  aforesaid,  was  a  part  of  the  record,  so 
to  speak,  in  the  justice's  court,  yet  the  judgment  entry 
of  the  law  and  equity  court,  as  well  as  the  bill  of  ex- 
ceptions, leaves  no  room  for  doubt  that  the  mentioned 
letter  was  of  the  papers,  in  that  proceeding,  sent  up  by 
the  justice  in  response  to  the  writ  of  certiorari,  and 
that  such  a  letter  was  the  only  paper  possible  of  accept- 
ance for  an  answer  by  the  garnishee.  In  this  state  of 
the  transcript  and  judgment  below,  the  allusion  in  the 
justice's  judgment  to  an  answer  by  the  garnishee  must 
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be  referred  to  that  paper,  else  the  judgment  of  the  jus- 
tice would  be  necessarily  falsified. 

That  paper  was  insufficient  to  justify  a  judgment 
against  the  garnishee,  because  it  did  not  bear  the  affi- 
davit of  the  person  assuming  to  make  the  answer  for 
the  corporation,  that  he  was  the  duly  authorized  agent 
of  the  corporation  to  make  such  answer. — D.  G,  d  N. 
O.  Ry.  Co.  V.  Crass,  97  Ala.  519,  12  South.  43. 

It  follows  that  the  judgment  of  the  justice  against 
the  Illinois  Central  Railroad  Company  was  properly 
vacated.    The  judgment  appealed  from  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Sayrb  and  db  Graffbnried,  JJ., 
concur. 


Herrick  v.  Herrick. 

Assumpsit. 

(Decided  April  23,  1914.    65  South.  146.) 

1.  Attachment;  Courts;  Oonatruction. — Attachment  proceedings 
were  unknown  to  the  common  law  and  are  purely  statutory,  and  the 
statutes  authorizing  and  regulating  such  proceeding  are  strictly  con- 
strued in  favor  of  those  against  whom  they  are  directed;  hence, 
Jurisdictional  facts  must  appear  of  record,  and  no  presumptions  are 
indulged  in  favor  of  Jurisdiction,  and  the  Jurisdiction  exercised  by 
the  superior  court  does  not  extend  beyond  what  is  expressly  shown. 

2.  Same;  yon-Resident  Defendant;  Record;  Statute. — Under  sec- 
tion 2931,  Code  1907.  a  default  judgment  against  a  non-resident 
defendant,  begun  by  attachment  was  valid,  although  the  record  did 
not  affirmatively  show  that  a  copy  of  the  notices  or  advertisements 
was  mailed  to  defendant :  it  not  being  necessary  for  the  record  to  af- 
firmatively show  either  that  a  copy  of  the  advertisement  was  mailed 
to  defendant  or  that  his  residence  was  unknown. 


Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  John  H.  Miller. 
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Assumpsit  by  Luther  M.  Herrick  against  Annie  V. 
Herrick,  a  non-resident  defendant  begun  by  attachment. 
There  was  default  judgment  for  plaintifif  and  defendant 
appeals.    Affirmed. 

Thompson  &  Thompson^  and  Gi^y  M.  Thompson,  for 
appellant.  The  notice  required  by  the  attachment  stat- 
ute is  jurisdictional,  and  without  it  the  court  cannot 
render*  a  judgment  by  default,  or  make  an  order  con- 
demning property. — Wilmerdifig  v,  Corhin  B.  Co.,  126 
Ala.  268;  §  2931,  Code  1907.  Attachments  are  strictly 
construed  and  no  presumptions  are  indulged  in  favor  of 
the  jurisdiction  of  the  court  to  render  judgment  there- 
on.— Pullmwn  C,  Co.  v.  Harrison,  112  Ala.  149.  It 
therefore  appears  that  the  judgment  by  default  was  in- 
valid. 

A.  Lbo  Oberdobpbr,  for  appellee.  The  judgment  was 
valid,  and  appellant's  contention  as  to  the  operation  of 
§  2931,  cannot  be  upheld. — MoMahwn  v.  Brown,  64 
South.  553. 

MAYFIELD,  J. — The  sole  question  presented  by 
this  appeal  is  whether  or  not  a  judgment  by  default  is 
void,  where  the  suit  was  against  a  nonresident,  and  was 
begun  by  attachment,  and  the  record  fails  to  affirmative- 
ly show  that  a  oopy  of  the  notice  or  advertisement  was 
sen4  by  mail  to  the  defendant. 

The  statute  regulating  the  notice,  service,  and  pub- 
lication, in  such  actions  begun  by  attachment,  reads  as 
follows :  "When  an  attachhment  is  sued  out  against  a 
nonresident  of  the  state,  the  writ  shall  be  returned  to 
the  clerk  of  the  court  as  soon  as  levied  upon  the  proper- 
ty of  the  defendant,  and  thereupon  the  clerk  shall  cause 
a  notice  of  the  attachment  and  levy  on  the  defendant's 
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property  to  be  advertised,  once  a  week  for  three  succes- 
sive weeks,  in  some  newspaper,  a  copy  of  which  must 
be  sent  by  mail  to  the  defendant,  if  his  residence  is 
known  or  can  be  ascertained ;  and  if  such  publication  is 
perfected  twenty  days  before  the  next  term  of  the  court, 
the  case  shall  stand  for  trial  at  that  term ;  otherwise,  at 
the  succeeding  term,  or  any  other  term  after  the  per- 
fection of  such  publication  twenty  days  prior  thereto.'' 
—Code,  §  2931. 

The  appellant  (defendant  below)  contends  that: 
"She  never  had  any  notice  of  the  attachment  until  she 
made  her  motion  to  set  the  judgment  aside.  The  minute 
entry  of  the  judgment  of  default  states  everything  pre- 
scribed by  the  statute  to  give  the  court  jurisdiction  un- 
til it  gets  down  to  the  following  words:  *  *  *  A 
copy  of  which  [referring  to  the  advertisement]  must  be 
sent  by  mail  to  the  defendant,  if  his  residence  is  known 
or  can  be  ascertained.' "  Appellant  contends  further 
that,  "in  order  for  the  court  to  have  jurisdiction,  the 
minute  entry  should  show  and  there  must  be  proven 
that  the  newspaper  containing  the  advertisement  was 
sent  by  mail  to  the  defendant,  and,  if  not,  some  excuse 
must  be  given  for  not  sending  it." 

Attachment  procedings  are  statutory,  being  unknown 
at  the  common  law.  Attachment  is  in  some  respects 
both  a  harsh  and  an  extraordinary  remedy,  and  for  this 
reason  statutes  authorizing  and  regulating  the  proceed- 
ings are  construed  strictly  in  favor  of  those  against 
whom  such  statutes  are  employed.  In  such  proceedings 
no  presumptions  are  indulged  in  favor  of  jurisdiction 
— the  jurisdictional  facts  must  appear  of  record.  The 
jurisdiction  exercised  by  superior  courts  in  such  cases 
is  special  and  statutory,  and  nothing  is  intended  to  be 
within  their  jurisdiction  in  such  special  and  statutory 
proceedings  but  that  which  is  expressly  shown. — PnXl- 
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man  Palace  Coa-  Co,  v,  Harrison,  122  Ala.  149,  25  South. 
697,  82  Am.  St.  Rep.  68. 

Applying  this  strict  rule  of  construction,  we  hold 
that  jurisdiction  is  made  to  affirmatively  appear.  It  is 
not  necessary  to  support  a  judgment  in  such  case  that 
the  record  should  affirmatively  show  one  of  the  two 
things — that  a  copy  of  the  advertisement  was  mailed  to 
the  defendant,  or  that  his  residence  is  unknown  or  can- 
not he  ascertained. 

The  exact  question  was  decided  in  the  case  of  Mc- 
Mafian  t\  Browne,  185  Ala.  272,  64  South.  553.  The  re- 
citals of  the  record  in  that  case  were  almost  identical 
with  the  recitals  in  this  case.  In  that  case  we  said: 
"We  are  of  the  opinion  that  the  strictly  conditional  re- 
quirement of  mailing  a  copy  of  the  publication  to  the 
defendant  at  his  residence  need  not  be  shown  by  the 
record,  unless  the  record  also  shows  the  existence  of  the 
condition  which  alone  demands  it,  viz. :  That  the  resi- 
dence of  the  defendant  is  known  or  ascertainable,  and 
this  whether  the  inquiry  arises  directly  or  collaterally. 
The  case  of  Wilmerding  v,  Carbin  Banking  Co,,  126  Ala. 
268,  28  South.  640,  went  no  further  than  this,  if  indeed 
it  was  not  founded  primarily  on  the  absence  of  a  suffi- 
cient publication.  Certainly,  in  the  absence  of  record 
evidence  that  such  residence  was  known  or  ascertain- 
able from  the  rec*ord,  it  will  not  be  affirmatively  pre- 
sumed, in  order  to  invalidate  the  judgment,  that  the 
clerk  had  such  knowledge  and  disobeyed  the  mandate  of 
the  statute.  Here  the  record  does  not  show  that  the  res- 
idence of  the  defendant  was  known  to  the  clerk,  or  that 
he  could  have  ascertained  it  from  the  record,  and  there 
was  no  reason  apparent  to  the  trial  court  why  judgment 
should  not  be  rendered,  and  the  statute  does  not  con- 
template an  investigation  of  the  matter  by  the  court 
dehors  the  record." 
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It  follows  that  the  trial  court  ruled  correctly.    There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
Affirmed. 

Anderson^  C.  J.,  and  Sombrvillb  and  Gardner^  JJ., 
concur. 


Union  Marine  Ins.  Co.  v.  Charlie^s  Transfer  Co. 

Assumpsit. 
(Decided  April  16,  1914.    66  South.  78.) 

1.  Pleading;  Misjoinder;  Objections. — ^Each  count  much  stand  or 
fall  on  the  merits  of  Its  own  averment ;  there  may  be  a  misjoinder  of 
action,  but  that  objection  goes  to  the  complaint  as  a  whole,  and  sepa- 
rate counts  cannot  be  stricken  on  motion  or  demurrer. 

2.  Same;  Supplemental;  Discretion. — Where  the  evidence  showed 
that  there  was  no  merit  In  the  proposed  defense,  It  was  no  abuse  of 
discretion  for  the  trial  court  to  deny  defendant  leave  to  present  the 
new  defense  in  the  form  of  a  plea,  after  the  close  of  the  evidence. 

3.  Actions;  Joinder.— Under  sections  5.328-9,  Code  1907,  the  l)ene- 
flciary  of  the  fire  policy,  who  has  suffered  a  loss  may  join  actions  on 
the  policy  with  those  on  an  award  made  In  arbitration,  in  the  same 
complaint. 

4.  Appeal  and  Errf)r;  Harmless  Error;  Evidence. — Where  the  in- 
surer waived  all  questions  as  to  the  fact  and  sufficiency  of  the  proof 
of  loss,  secondary  evidence  by  the  insured  as  to  the  contents  of  the 
proof  of  loss,  was  harmless  If  erroneously  admitted. 

.').  SatHc;  Rerieir:  Discretion. — The  denial  of  leave  to  file  a  plea 
presenting  a  u^w  defense,  after  the  close  of  the  evidence,  was  the 
exercise  of  the  discretion  of  the  court,  not  to  lie  reviewed' unless 
clearly  abused. 

r».  Chart/e  of  Court;  Ignoring  Issues. — Where  the  action  coui^ted  on 
the  fire  jwlicy,  as  well  as  on  an  award  and  arbitration  of  the  loss 
coveretl  by  the  policy,  a  charge  on  damages  which  Ignored  the  award 
was  iirojierly  refused  as  ignoring  issues. 

7.  Insurance:  Airard;  Effect. — An  award,  made  in  arMtration  of 
the  loss  covered  by  a  fire  policy,  merges  the  right  of  action  on  the 
policy  and  the  insured  Is  entitled  to  recover  only  on  the  award. 

8.  Same. — T'pon  an  award  In  arbitration  of  a  fire  loss  under  such 
,  a  policy,  breach  of  stipulations  relating  to  notice  and  proof  of  loss 

are  waived,  and  a  plea,  to  a  count  on  the  award,  which  sets  up  failure 
to  give  notice  and  proof  of  loss,  and  that  there  was  no  waiver  Is 
.subject  to  demurrer. 
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9.  Same;  Fire  Policy;  Action. — A  policy  which  Insared  an  auto- 
mobile against  destruction  or  damage  by  fire,  theft,  and  the  perils  of 
transportation,  Is  a  fire  policy  nevertheless,  and  should  be  declared 
on  under  the  Code  form,  the  policy  being  admissible  under  such  com- 
plaint. 

10.  Same;  Evidence. — Where  a  failure  to  give  notice  to  submit 
proof  of  loss  was  alleged  In  an  action  on  a  fire  policy,  evidence  that 
Insured  had  notified  Insured's  agent  and  had  made  proof  of  loss 
upon  the  blanks  furnished,  by  the  agent,  and  that  the  insurer  had 
sent  an  adjuster  without  objection,  is  admissible. 

11.  Same;  Waiver. — By  entering  Into  an  arbitration  within  the  time 
allowed  under  the  policy  for  proof  of  loss,  the  insurer  waived  all 
questions  as  to  the  facts  and  sufficiency  of  the  proofs  of  loss. 

12.  Same;  Aicard. — Where  the  policy  provided  that  the  award  of 
the  arbitrators  and  umpire,  or  any  two  of  them,  should  determine 
the  amount  of  the  loss,  a  written  award  signed  by  one  arbitrator  and 
the  umpire  Is  admissible  1b  evidence,  where  the  other  dissented  and 
refused  to  sign  as  an  expression  of  his  dissent 

13.  Same;  Evidence. — Where  the  pleas  did  not  present  the  defense 
that  title  to  the  property  was  not  in  the  insured,  evidence  to  that 
effect  was  properly  rejected. 

Appeal  from  Jeflferson  Circuit  Court. 

Heard  before  Hon.  C.  B.  Smith. 

Action  by  the  Charlie's  Transfer  Company  against 
the  Union  Marine  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     AfBirmed. 

Counts  5  and  6  allege  respectively  the  insurance  of 
the  automobile  truck  which  was  destroyed  by  fire,  and 
that  the  policy  contained  an  agreement  that,  in  the 
event  of  disagreement  as  to  the  amount  of  loss  or  dam- 
age, the  same  should  be  ascertained  by  two  competent 
and  disinterested  appraisers,  to  be  selected  one  each  by 
the  insurer  and  insured,  and,  on  their  failure  to  agree, 
that  the  two  chosen  should  select  a  competent  and  dis- 
interested umpire.  The  counts  then  set  up  the  disagree- 
ment as  to  loss,  the  selection  of  the  appraisers,  the 
choice  of  an  umpire  the  award,  and  the  notice  of  the 
award  to  defendant,  and  its  failure  to  perform  the  same. 
The  other  counts  were  on  the  insurance  policy  in  code 
form.  Following  is  charge  5,  refused  to  defendant :  '*! 
charge  you,  gentlemen  of  the  jury,  if  you  believe  the  evi- 
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dence  in  this  case,  the  measure  of  plaintiff's  recovery, 
if  it  is  entitled  to  recover  at  all,  is  the  reasonable  cost 
of  repairing  the  automobile  truck  mentioned  in  the  com- 
plaint, or,  if  necessary,  replacing  the  parts  damaged 
or  destroyed,  including  the  charges  incidental  thereto.-' 

John  T.  Glover^  for  appellant.  An  award  of  arbitra- 
tors or  apraisement  operates  as  a  merger  of  the  original 
cause  of  action,  and  may  be  pleaded  in  bar  of  any  sub- 
sequent suit  founded  on  the  original  claim  or  demand. 
— Brewer  v.  Bayne,  60  Ala.  159 ;  Callier  v.  Whatley,  120 
Ala.  38;  2  A.  &  E.  Enc.  of  Law,  798.  Under  the  au- 
thorities the  action  of  the  court  on  the  pleadings  was 
error  to  injury.  The  court  improperly  admitted  the  pol- 
icies, as  it  was  not  a  fire  policy  altogether. — Nat.  L.  I. 
Co.  V.  Lokey,  52  South.  45 ;  C7.  fif.  Co.  v.  Veitch,  50  South. 
95 ;  Patterson  v.  Grand  Lodge,  50  South.  277.  A  local 
agent  had  no  authority  to  waive  forfeitures,  or  other- 
wise bind  a  company  for  the  loss. — Prine  v.  Am,  Co.,  54 
South.  547;  Ala.  Co.  v.  Long  &  Co.,  123  Ala.  667.  The 
award  was  prima  facie  void. — McCarty  v.  Harrison,  36 
Ala.  577.  The  court  erred  in  declining  to  permit  the 
filing  of  the  pleas  after  the  close  of  the  evidence. 

Stbbung  a.  Wood^  and  Fkbd  S.  Fbkguson,  for  appel- 
lee. The  court  properly  declined  to  strike  the  separate 
counts  on  motion  or  demurrer. — §§  5329,  5657-9,  Code 
1907,  and  authorities  cited.  The  proper  construction 
of  the  policy  will  be  found  in  184  Fed.  391,  and  187  Fed. 
730.  All  that  pertained  to  the  acts  and  authority  of  the 
agent  Moore  was  a  direct  issue,  and  evidence  of  such 
was  admissible. — Day  v.  Home  I.  Co.,  58  South.  549 ; 
Conti.  I.  Co.  V.  Ogbum,  57  Ala.  853;  Learned-Letcher 
Co.  V.  Chatchie,  111  Ala.  454.  It  is  within  the  trial 
court's  discretion  to  permit  the  filing  of  additional  pleas 
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after  the  evidence  was  closed. — Craig  v.  Pearson  L.  Co., 
60  South.  837;  Steele  v\  TutwUer,  57  Ala.  113.  There 
was  no  issue  as  to  the  title  of  the  property,  and  if  the 
pleas  had  been  filed,  it  could  not  have  aflfected  the  re- 
sult.— Commercial  U.  A.  Co.  v.  Kyalls,  169  Ala.  517. 

SAYRE,  J. — Plaintiff  joine<l  counts  on  a  policy  of 
insurance  with  others,  counting  on  an  award  made  in 
the  arbitration  of  a  loss  suffered  under  the  same  policy- 
Defendant  objected  to  the  presence  of  the  counts  on  the 
policy,  saying  that  the  cause  of  action  there  counted 
upon  hud  been  merged  in  the  award  shown  by  the  other 
counts.  The  doctrine  of  merger  in  such  cases  cannot 
be  doubted ;  but  it  does  not  follow  that  the  iK)licy  counts 
should  have  been  stricken  on  motion  (►r  demurrer.  Each 
count  must  stand  or  fall  upon  the  merits  of  its  own  aver- 
ments. There  may  be  a  misjoinder;  but  an  objection 
on  that  ground  goes  to  the  complaint  as  a  whole.  There 
was  in  this  case  no  objection  to  the  complaint  as  a 
whole,  nor  was  there  any  ground  of  objection.  Under 
the  statute  of  this  state  all  actions  on  contracts  may  be 
joined,  and  even  actions  ex  delicto  may  be  joined  with 
actions  ex  contractu  arising  out  of  the  same  transac- 
ti<m,  or  relating  to  the  same  subject-matter. — Code,  §§ 
5328,  5329.  So  defendant  might  have  stood  upon  the 
award,  if  it  had  lK*en  so  dispostni,  or  it  might  have  plead- 
ed inconsistent  pleas. — Ferdon  r.  Dickens,  161  Ala.  181, 
49  South.  SHS.  But  defendant  had  no  right  to  limit  the 
controvei-sy  at  its  threshold  to  the  award.  It  might  take 
inconsistent  attitudes  in  pleading,  as  being  uncertain 
of  the  result  of  the  evidence,  but  it  could  not  expect 
either  court  or  jury,  when  it  came  to  the  pinch  of  decid- 
ing the  (|uestion  of  fact,  to  hold  in  <me  breath  that  there 
was  and  there  was  not  a  valid  award.  All  this  may 
seem  too  plain  for  argument. 
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Pleas  S.  4^  and  5,  a£&  pleadt^l  t<»  the  c<MiDts  on  the 
award,  at  first  alleged  plaiiitifTs  breach  of  stipulati<ms 
of  the  iKdicy  relating  t<i  notice  and  proof  <^f  loss.  As 
amended,  they  averre^l  that  the  appraisement  and  award 
were  had  under  an  agreement  that  the  appraisement  for 
the  purjKise  of  asi-ertaining  and  fixing  the  am<»ant  of 
the  loss  should  n<^t  lie  held  for  a  waiver  of  any  other 
right  <if  either  jiarty.  The  pleas  as  anieude<l  anticijiat- 
ed  a  rejdication  of  waiver  by  averring  a  nonwaiver 
clause.  Hut  their  last  state  was  n<»  lietter  than  their 
first.  There  was  no  averment  of  waiver  on  the  rec<rrd, 
nor  ccHild  there  have  lieen  any  question  of  breach  <ir 
waiver  under  these  counts,  for  the  reason  that  all  such 
questions  were  merged  in  the  awani  allegi*d  ( Callirr  r. 
Watley.  120  Ala.  3S,  23  South,  796  K  as  the  court  was 
justified  in  holding  on  the  demurer. 

There  was  nothing  in  the  obje<-tion  to  the  intnKluc- 
tion  <^f  the  policy  in  evidence  that  it  varied  from  the 
policy  declared  upon.  The  declaration  of  S4ime  of  the 
counts,  in  the  ccKle  form,  was  for  the  destruction  or 
damage  by  fire  of  fdaintiflTs  automobile  truck,  which  de- 
fendant had  insurwl  against  Uiss  or  damage  by  fire, 
**and  other  perils  in  the  policy  of  insurance,  mentioned." 
The  policy  insured,  not  only  against  fire,  but  against 
pilferage  and  the  jierils  of  transjKtrtation,  and  was  thus 
not  exclusively  a  fire  p<dicy.  It  was  a  policy  of  fire 
insurance,  none  the  less,  and  the  code  form  was  prop- 
erly used  in  declaring  uikju  it.  The  policy  was  projK^rly 
admitted  in  evidence. 

Moore  was  defendant^  local  agent  to  solicit  and  write 
insurance  at  Birmingham,  and  had  written  the  policy 
in  suit.  After  the  loss  plaintiff  had  consulted  with 
Moore,  giving  notice  and  proof  of  loss  through  him; 
that  is,  plaintiff  had  notified  him  of  the  loss,  and  had 
prepared  his  prcK>f  of  loss  on  a  blank  form  furnished 


Digiti 


zed  by  Google 


448  SUPREME  COURT  [Vol 

[Union  Marine  Ins.  Co.  v.  Charlie's  Transfer  Co.] 

by  Moore,  and  had  trusted  it  to  Moore  to  be  forwarded 
to  defendant.  It  was  shown  without  dispute  that  de- 
fendant had  received  notice  or  proof  of  loss  in  some 
shape,  and  had  acted  upon  it  by  sending  an  adjuster, 
without  objection  that  there  had  been  no  notice  of  loss, 
nor  that  it  was  not  "immediate,"  as  the  policy  requir- 
ed, nor  that  there  had  been  no  sufficient  proof  of  loss. 
It  had,  however,  by  its  pleas  put  these  things  in  issue. 
That  the  questions  to  plaintiff  as  a  witness,  eliciting  his 
statement  of  these  facts,  were  proper  is  hardly  open 
to  debate.  Plaintiff  was  then  allowed  to  testify  general- 
ly that  the  contents  of  the  document  delivered  by  him  to 
Moore  for  transmission  had  reference  to  the  loss  of  his 
automobile  truck.  Objection  was  made  to  this  testi- 
mony on  the  ground  that  the  document  itself  was  the 
best  evidence  of  its  contents.  The  correctness  of  the 
court's  ruling  in  admitting  this  general  statement  of 
the  nature  of  the  document  might  be  vindicated,  but  it 
is  not  necessary.  By  entering  into  the  arbitration  with- 
in the  time  allowed  for  proof  of  loss  according  to  the 
stipulation  of  the  policy,  as  unquestionably  it  did,  de- 
fendant waived  all  question  as  to  the  fact  and  suffi- 
ciency of  the  proof  of  loss.  So  that,  even  though  the 
ruling  should  be  held  for  error,  it  was  harmleiss. 

Appellant  assigns  for  error  the  admission  in  evidence 
of  the  award  made  by  the  umpire  and  one  of  the  apprais- 
ers. The  signature  of  the  other  appraiser  was  not  ap- 
pended, and  on  this  omission  appellant  bases  its  assign- 
ment of  error,  citing  McCrary  v.  Ilarrison,  36  Ala.  577. 
The  agreement,  made  in  pursuance  of  a  stipulation  of 
the  policy,  provided  that  the  award  of  the  appraisers 
and  umpire,  or  any  two  of  them,  should  determine  the 
amount  of  the  loss.  It  was  made  very  clearly  to  appear, 
and  this  without  contradiction,  that  the  second  ap- 
praiser had  not  failed  to  sign  the  award  for  lack  of 
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opportunity  to  consider  and  signify  his  concurrence  or 
disaenf,  but  because,  having  fully  and  finally  consider- 
ed the  matter  with  his  fellows,  he  had  signified  his  dis- 
sent and  absolute  refusal  to  sign;  whereas,  the  rilling  in 
McCrary  v,  Harrison,  w^as  put  upon  the  ground  that  an 
award,  signed  by  only  two  arbitrators  under  the  statute 
in  the  absence  of  the  third,  and  without  notice  to  him, 
the  arbitrators  having  previously  re<ached  an  agreement 
expressly  made,  subject,  however,  to  future  alterations 
upon  anticipated  suggestions  of  errors  by  the  parties, 
was  prima  facie  void.    We  find  no  error  in  this  ruling. 

It  is  enough  to  say  of  appellant's  assignment  of  er- 
ror, based  on  the  court's  refusal  to  allow  the  witness 
McPherson  to  state  his  judgment  as  to  whether  notes 
plaintiff  had  given  for  the  purchase  price  of  truck  re- 
tained title  in  the  vendor,  that  at  the  time  of  the  ruling 
complained  of  no  issue  had  been  made  concerning  plain- 
tiflTs  sole  and  unconditional  ownership  of  the  truck. 

After  the  evidence  had  closed,  appellant  asked  leave 
to  file  a  plea  presenting  the  defense  that  the  policy  was 
void  under  its  terms  because  plaintiff  had  not  the  sole 
and  unconditional  ownership  of  the  truck  during  the 
life  of  the  policy.  The  court  refused  to  allow^  the  plea 
to  be  filed,  and  appellant  excepted.  The  matter  rested 
within  the  discretion  of  the  court,  and  will  not  be  re- 
vised in  the  absence  of  a  clear  showing  of  abuse. — Craig 
V.  Pierson  Lumber  Co.,  179  Ala.  535,  60  South.  838.  We 
have  cases  that  look  strongly  to  the  proposition  that 
plaintiff  had  title  within  the  meaning  of  the  policy 
without  regard  to  payments  made,  even  though  the  pur- 
chase-money notes  reserved  title  in  the  vendor. — Com- 
mercial Union  Assurance  Co,  v,  Ryalls,  169  Ala.  517, 
53  South.  754 ;  Loventhal  v.  Home  Ins,  Co.,  112  Ala.  108, 
20  South.  419,  33  L.  R.  A.  258,  57  Am.  St.  Rep.  17.  But 
aside  from  that,  enough  appeared  in  the  evidence  to 
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show  that,  most  likely,  there  was  no  merit  in  the  pro- 
posed plea.  Incidentally  and  while  the  parties  were 
introducing  evidence  pro  and  con  on  the  subject  of  the 
price  plaintiflf  had  paid  for  the  truck  as  attesting  its 
value,  it  had  appeared  by  the  testimony,  which  carried 
no  suggestion  of  uncandor,  and  which  there  was  no 
reason  to  suppose  appellant  might  hope  to  controvert, 
that,  with  accounts  settled  between  plaintiflf  and  the 
vendor,  there  was  no  outstanding  real  claim  against  the 
truck. 

(/harge  5,  requested  by  defendant,  was  properly  re- 
fused.   It  ignored  the  issue  raised  by  counts  5  and  6. 

The  several  charges  requested,  to  the  general  eflfect 
that  plaintiff  could  not  recover  under  any  aspect  of  the 
evidence,  were  well  refused. 

We  find  no  error  in  the  record.  Probably  plaintiflf 
was  not  entitled  to  recover  upon  the  policy  because 
there  had  been  an  award ;  but  appellant  refrained  from 
presenting  this  solution  of  the  case  because  it  would 
have  involved  a  concession  that  plaintiflf  was  entitled  to 
recover  on  the  award.  The  jury's  assessment  of  dam- 
ages was  fairly  well  supported  by  the  evidence,  and  we 
have  found  no  good  reason  for  disturbing  the  result. 

Affirmed. 

Anderson,  C.  J.,  and  McClbllan  and  dbGbapfbn- 
RiEi);,  JJ.,  concur. 
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Vinegar  Bend  L.  Co.  v.  Howard,  Hooks  & 
Henson. 

Assumpsit. 

(Decided  April  23,  1914.     65  South.  172.) 

1.  Partnership;  Obligation;  Joint  Liability. — Where  several  defend- 
ants were  sued  as  partners  for  lumber  alleged  to  be  sold  to  the  tlrin 
on  the  order  of  one  of  its  members,  plaintiff  must  show  that  the 
co-partners  were  bound  by  virtue  of  the  buying  partner's  authority 
to  bind  the  firm  in  order  to  recover  as  against  the  partnership. 

2.  Same;  Authority  of  Partner;  Purchase  of  Goods. — Whether  the 
partnership  Is  commercial  or  not,  one  of  the  partners  as  such,  has 
no  authority  to  bind  the  firm  for  a  purchase  of  lumber  for  a  strictly 
private  purpose,  wholly  foreign  to  the  firm's  business,  the  seller  being 
apprised  thereof  on  the  face  of  the  transaction. 

3.  Sale;  Action  by  Seller;  Price. — The  burden  is  on  the  seller  to 
show  either  an  agreement  as  to  the  price,  or  the  reasonable  value  of 
the  goods  where  the  action  is  for  goods  sold. 

Appeal  from  Washington  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Action  by  the  Vinegar  Bend  Lumber  Company 
against  Howard,  Hooks  &  Henson,  individually  and  as 
partners.  Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

The  suit  was  for  a  certain  sum  due  by  account  for 
lumber  sold  to  defendant.  The  third  count  of  the  com- 
plaint claims  the  sum  as  due  for  lumber  furnished  un- 
der a  contract  \iith  defendants  for  the  building  of  a 
dwelling  house,  alleging  that  plaintiff  was  an  original 
contractor,  and  praying  for  the  enforcement  of  its  lien 
on  the  house  and  lot.  Demurrers  were  sustained  to  the 
third  count  original  and  as  amended,  and  a  second 
amendment  was  disallowed,  and  the  case  was  tried  on 
the  first  count  in  general  assumpsit.  At  the  conclu- 
sion of  the  evidence  the  court  directed  a  verdict  for 
defendant. 
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TuKNBK;,  Wilson  &  Ti^ckbr^  for  appellant.  The  com- 
plaint was  sufficient. — §  4765,  (\Kle  1907,  and  cases 
cited.  Plaintiff  had  a  right  to  amend  his  third  count  as 
attempted.— §  5367,  Code  1907.  Thei-e  was  a  sufficient 
delivery. — 35  Cyc.  315.  The  court,  therefore,  erred  in 
the  charges  given. 

Gkaxadb  &  Granadb,  for  appellee.  No  brief  reached 
the  Reporter. 

SOMERVILLE,  J. — The  defendants  are  sued  upon  a 
joint  obligation  to  pay  for  some  lumber  ordered  by  and 
delivered  to  one  Smith,  who  was  employed  by  defend- 
ants in  their  turpentine  business  and  commissary. 

Smith's  testimony  is  that  he  was  authorized  by  the  de- 
fendant Howard,  a  member  of  the  firm  of  Howard, 
Hooks  &  Henson,  to  order  lumber  from  plaintilT  for 
building  a  dwelling  house  for  Smith,  and  to  have  it 
charged  to  the  account  of  Howard,  Hooks  &  Henson; 
that  he  so  ordered  a  bill  of  lumber,  by  a  messenger  of 
his  own;  and  that  parts  of  the  order  were  actually  de- 
livered to  him — enough  to  build  the  four  sides  of  the 
h(mse.  This  messenger  carried  the  order,  and  order- 
ed it  charged  to  the  partnership,  and  it  was  so  charged. 

It  does  not  appear  that  the  partnership  ever  received 
the  lumber,  or  derived  any  advantage  theit^from,  nor  is 
it  claimed  that  either  Hooks  or  Henson  had  anything  to 
do  with  the  making  of  the  debt,  or  any  knowledge  of  its 
making  until  afterwards,  when  thej^  and  the  partner- 
ship declined  to  ratify  or  be  bcmnd  by  it. 

Under  the  repeated  rulings  of  this  court,  plaintiff 
could  not  recover  in  this  suit  without  showing  a  joint 
obligation  on  the  part  of  the  several  defendants  sued. — 
Handle!/  v,  .Shaffer  177  Ala.  636,  59  Scmth.  286,  and 
cases  cited.     Conceding,   therefore,   that  Howard  was 
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bound  to  the  plaintiff  for  the  value  of  the  lumber,  it  was 
still  necessary  to  show  that  his  copartners  were  also 
bound  by  virtue  of  Howard's  authority  to  bind  the  part- 
nership. 

It  is  clear  that,  whether  the  partnership  was  commer- 
cial or  not,  Howard  had  no  authority  as  a  partner  to 
bind  his  firm  for  the  purchase  price  of  lumber  for  a 
strictly  private  purpose  wholly  foreign  to  its  business,  of 
which  plaintiff  was  fully  appraised  on  the  face  of  the 
transaction. 

The  burden  was  on  plaintiff  to  show  Howard's  au- 
thority as  to  this  purchase,  in  order  to  bind  the  partner- 
ship, and  there  is  nothing  to  show  such  an  authority. 

It  results  from  this  view  of  the  case  that  the  per- 
emptory instruction  for  defendants  was  properly  given, 
and  it  becomes  unnecessary  to  consider  the  merit  of  the 
third  count,  which  was  eliminated  by  demurrer. 

The  burden  was  also  upon  plaintiff  to  show  either  an 
agreement  as  to  the  price  of  the  lumber  sold,  or  else 
what  was  its  reasonable  value.  No  evidence  was  offered 
as  to  either,  and  hence  there  was  no  foundaticm  for  a 
verdict  for  plaintiff. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfibld  and  Gardner,  JJ., 
cotncur. 
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Eason  Drug  Co.,  et  al.  v.  Montgomery 
Showcase  Company. 

Assumpsit. 

(Decided  May  14,  1914.    65  South.  345.) 

1.  Sales;  Contract;  Price. — ^Where  the  contract  of  sale  proTldes 
'^terms  net  cash.  All  terms  mean  from  date  of  shipment  and  not 
from  date  goods  are  received,"  the  price  is  due  on  the  delivery  of  the 
goods  by  the  seller  to  a  carrier  for  transportation  to  the  buyer. 

2.  Satne;  Breach  by  Seller;  Buyer's  Remedy. — ^Where  the  facts 
Justified  it,  a  buyer  may  rescind  the  contract  of  sale,  return  the  goods, 
and  sue  for  the  price  paid,  or  he  may  affirm  the  contract  and  sue 
for  breach  of  warranty. 

3.  Same;  Construction. — Where  the  contract  provides  that  if  the 
goods  are  not  up  to  contract,  the  seller  may  ^iter  upon  the  premises 
of  the  buyer  and  remove  the  same,  and  that  a  ret^ition  of  the  goods 
for  ten  days  by  the  buyer  without  complaint  is  an  acc^tance  and  a 
conclusive  admission  of  the  representations  made  by  the  seller,  and 
the  contract  also  stipulates  "terms,  net  cash,  all  terms  mean  from 
date  of  shipment,  and  not  from  date  goods  are  received,"  the  sdler 
is  not  prevented  from  requiring  the  buyer  through  draft  with  bill 
of  lading  attached  to  pay  for  the  goods  before  obtaining  possession; 
and  where  the  buyer  [)ays  the  draft,  and  takes  possession  of  the 
goods,  he  has  ten  days  within  which  to  examine  them,  and  if  within 
that  period  he  discovers  that  they  do  not  comply  with  the  terms 
of  the  contract,  he  must  complain  to  the  seller,  and  either  return 
the  goods  and  demaud  the  price  paid,  or  he  may  keep  them  and  sue 
for  breach  of  warranty. 

4.  Satne. — A  contract  stipulating  for  cash  payment  and  for  sight 
draft  for  cash  payment  with  bill  of  lading  sent  through  a  bank  con- 
templates the  drawing  by  the  seller  of  a  draft  attached  to  a  bill 
of  lading  for  the  purchase  price,  and  the  buyer  must  pay  the  draft 
N'fore  ol'taiiiing  possession  of  the  goods,  notwithstanding  he  is  en- 
titled to  inspect  the  goods  and  determine  whether  or  not  they  come 
up  to  the  contract. 

5.  Appeal  atui  Error;  Uarmlcus  Error;  Pleading. — Where  a  defend- 
ant can  make  the  identical  defense  under  other  pleas,  he  is  not  preju- 
diced by  the  sustaining  of  demurrers  to  a  plea. 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  M.  Solub. 

Assumpsit  by  the  ]tfoiitgomery  Showcase  Company 
against  the  Eason  Drug  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AflBrmed, 
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The  complaint  sufficiently  appears  from  the  opinion. 
The  following  are  the  pleas : 

(1)  The  general  issue.  (2)  Plaintiff,  being  a  manu- 
facturer of  furniture,  did  agree  to  make  and  did  bar- 
gain to  defendants  the  following  furniture,  to  wit,  one 
tobacco  wall  case,  to  be  of  design  No.  1804,  according  to 
one  of  plaintiff's  catalogues,  which  was  then  and  there 
exhibited  to  defendant,  and  one  bookcase  like  drawing 
then  and  there  attached,  being  a  drawing  made  from  a 
certain  design  contained  in  said  catalogue,  and  that, 
according  to  the  conditions  expressed  in  said  contract, 
said  furniture  was  to  be  made  in  workmanlike  manner 
and  finished  in  golden  oak;  that  plaintiff  at  the  time 
said  contract  was  made  for  said  furniture,  made  in  man- 
ner and  form  as  alleged  and  suitable  and  fit  for  the  pur- 
poses and  use  as  alleged,  defendants  were  to  pay  the 
sum  of  177.50,  if  up  to  contract.  But  defendants  aver 
that  plaintiffs  breached  the  contract  in  this :  That  when 
said  furniture  arrived  in  Ozark  defendants  examined 
said  furniture,  and  found  that  same  was  not  done  in 
workmanlike  manner,  that  it  was  not  finished  in  golden 
oak,  but  merely  stained  in  oak,  that  the  wood  was  in- 
ferior, that  the  joints  were  bad,  and  not  done  in  work- 
manlike manner,  that  it  was  not  fit,  but  was  worthless 
for  the  purpose  for  which  it  was  sold,  that  it  was  not  up 
to  contract;  whereupon  defendants  refused  to  accept 
and  pay  for  said  furniture,  and  notified  plaintiff  that 
same  was  in  depot  subject  to  order  of  plaintiff.  (4) 
Defendants  say  that,  under  the  terms  of  said  contract 
of  sale,  defendants  were  to  have  possession  of  said  fur- 
niture for  ten  days,  and  that  retention  of  same  for  a 
period  of  ten  days  should  constitute  acceptance  by  de- 
fendant, but  plaintiffs  breached  this  contract,  in  that  it 
shipped  the  goods  bill  of  lading  attached,  and  refused  to 
allow  defendants  to  have  possession  of  said  furniture 
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for  said  ten  days,  and  thereupon  defendants  rescinded 
said  contract,  and  left  said  furniture  in  the  depot  sub- 
ject to  the  order  of  plaintiff,  and  so  notified  plaintiff. 

H.  L.  Martin^  and  J.  E.  Ackbk,  for  appellant.  Un- 
der the  complaint  and  the  evidence  introduced  to  sup- 
port it,  defendant  was  entitled  to  the  affirmative  charge. 
— Beadle  i\  Graham,  66  Ala.  99;  Martin  v.  Massey,  127 
Ala.  509 ;  57  Ala.  547 ;  88  Ala.  329.  The  court  erred  in 
directing  a  verdict  against  defendant  on  plea  4. — Au- 
thorities supra.  Where  the  buyer  has  the  right  of  in- 
spection, a  suit  for  the  price  cannot  be  maintained  un- 
less there  has  been  an  acceptance. — 35  Cyc.  227  and  528 ; 
Hudson  V,  German  Fruit  Co.,  95  Ala.  625.  The  court 
erred  in  sustaining  demurrer  to  plea  3. — 24  A.  &  E.  Enc. 
of  Law,  1120;  38  Am.  St.  Rep.  395. 

J.  E..  Z.  RiLEY^  for  appellee.  The  time  need  not  be 
proven  exactly  as  laid. — So.  Ry.  v,  Taylor,  148  Ala.  55. 
The  sale  was  complete. — Capehart  v.  Furman  Co.,  103 
Ala.  671.  A  delivery  to  a  carrier  was  a  delivery  to  the 
purchaser  under  the  contract. — Bradford  v.  Marhury, 
12  Ala.  520;  35  Cyc.  193,  316  and  330.  The  ultimate 
fact  of  delivery  was  a  question  for  the  jury. — Thomas 
V.  de  Graffenined,  17  Ala.  602.  Defendant  had  ad- 
vantage of  the  same  defense  under  other  pleas,  and  any 
error  in  sustaining  demurrer  to  plea  3  was  harmless. 

i)E  GRAFFENRIEI),  J.— This  litigation  arose  out  of 
a  sale  by  the  Montgomery  Showcase  Company  of  a 
showcase  to  the  Eason  Drug  Company.  The  showcase 
was  manufactured  by  the  Montgomery  Showcase  Com- 
pany for  the  Eason  Drug  Company,  and  was  shipped  by 
the  showcase  company  to  the  Eason  Drug  Company,  at 
Ozark,  Ala.  The  terms  of  sale  were  cash,  and  when  the 
case  was  shipped  the  showcase  company  drew  on  the 


Digiti 


zed  by  Google 


186]  OF  ALABAMA.  457 

[Eason  Drug  Co.,  et  al.  v.  Montgomery  Showcase  Company.] 

Eason  Drug  Company  for  the  purchase  price.  Attach- 
ed to  the  draft  was  the  bill  of  lading  which  had  been 
issued  by  the  railroad  company  to  the  showcase  com- 
pany. Of  course,  in  order  to  get  the  possession  of  the 
showcase  out  of  the  railroad  company  at  Ozark,  it  was 
necessary  for  the  Eason  Drug  Company  to  pay  the  draft, 
and  thus  get  possession  of  the  bill  of  lading  which  was 
attached  to  the  draft.  This  the  Eason  Drug  Company 
failed  to  do,  and  the  railroad  company  finally  sold  the 
showcase  for  freight  and  storage  charges 

1.  There  was  but  one  count  to  the  complaint,  and  in 
that  count  the  plaintiff,  the  showcase  company,  claimed 
of  the  defendant  "the  sum  of  $77.50,  with  the  interest 
thereon,  for  goods  and  merchandise  sold  by  plaintiff 
to  the  defendant,  which  amount  was  due  and  payable  on 
the  20th  day  of  April,  1911,  and  which  amount  is  due  and 
unpaid." 

We  desire  to  say,  in  passing,  that  there  is,  under  the 
verj^  terms  of  the  written  evidence  of  the  contract  of 
shipment,  nothing  in  the  contention  of  appellant  that 
the  f 77.50  did  not  become  due  the  plaintiff  until  the 
showcase  was  in  the  depot  at  Ozark  ready  for  delivery 
to  the  defendant.  The  contract  contains  the  following 
express  stipulations :  "Terms  net  cash.  All  terms  mean 
from  date  of  shipment  and  not  from  date  goods  are  re- 
ceived." The  goods  were  delivered  to  the  railroad  com- 
pany and  bill  of  lading  obtained  therefor  on  April  20, 
1911. 

We  may  also  say,  in  passing,  that  we  deem  it  unnec- 
essary to  consider  the  action  of  the  trial  court  in  sus- 
taining the  plaintiff's  demurrer  to  plea  3.  Under  plea 
2  the  defendant  was  entitled  to  make  the  identical  de- 
fense which  was  set  up  in  plea  3,  and  plea  2  placed  few- 
er burdens,  in  so  far  as  the  evidence  that  was  necessary 
to  sustain  it  is  concerned,  upon  the  defendant  than  plea 
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3.  The  record  therefore  affirmatively  shows  that  no  in- 
jury was  done  the  defendant  by  the  elimination  of  plea 
3  from  the  complaint. 

2.  The  Montgomery  Showcase  Company  evidently 
has  a  printed  form — with  blanks  to  be  filled  in — of  a 
contract  covering  contemplated  sales  of  its  furniture. 
Some  of  the  clauses  in  this  form  plainly  show  by  their 
terms  that  they  are  applicable  only  to  sales  on  time, 
and  have  no  applicability  to  sales  for  cash.  Other 
clauses  apply  to  both  time  and  cash  sales.  One  of  the 
clauses  is  as  follows: 

"It  is  fully  agreed  that  if  goods  are  not  up  to  con- 
tract the  Montgomery  Showcase  Company  may  enter 
my — our — premises  and  take  possession  and  remove 
same  without  process  of  law.  It  is  fully  agreed  and 
understood  that  a  detention  of  the  above  property  for 
ten  days  by  me — us — without  complaint,  constitutes  ac- 
ceptance, and  it  is  a  conclusive  admission  of  all  repre- 
sentations made  by  or  for  consignor,  and  void  of  all  con- 
tracts as  to  warranty  expressed  or  implied." 

This,  as  already  stated,  was  a  cash  sale,  and  the  above 
provision  applies  to  both  sales  for  cash  and  on  credit. 
The  rule  that,  "if  the  facts  justify  it,  the  buyer  may 
rescind  a  contract  of  sale,  return  the  article  bought, 
and  sue  for  the  price  paid,  or,  if  the  facts  justify  it,  he 
may  affirm  the  contract  and  maintain  an  action  for 
broach  of  warranty,''  is  familiar. — Abraham  v.  Brow- 
der,  114  Ala.  287,  21  South.  818. 

The  above-quoted  clause  in  so  far  as  the  defense  at- 
tempted to  be  set  up  by  plea  4  is  concerned,  simply 
means  that,  if  the  Eason  Drug  Company  kept  in  its  pos- 
session the  show  case  for  ten  days  without  complaint, 
then  that  it  should  be  held  conclusively  to  have  unqual- 
ifiedly accepted,  as  satisfactory  in  all  respects,  the  said 
showcase.     It  dm^s  not  mean  that  the  showcase  compa- 
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ny  did  not  have  the  right,  through  draft  with  bill  of 
lading  attached,  to  require  the  defendant  to  pay  for  the 
showcase  before  obtaining  possession  of  it,  or  that  the 
showcase  company  was  to  allow  the  drug  company  ten 
days,  or,  as  to  that  matter,  any  time,  within  which  to 
inspect  the  showcase  before  obtaining  possession  of  it 
from  the  railroad  company  at  Ozark.  If,  in  the  instant 
case,  the  drug  company  had  paid  the  draft  and  taken 
possession  of  the  showcase,  then,  under  the  clause  above* 
quoted,  it  would  have  had  ten  days  within  which  to 
have  examined  the  showcase.  If,  during  that  period,  it 
had  discovered  that  the  showcase  did  not  meet  the  re- 
quirements of  the  contract,  then  during  that  period  it 
could  have  made  complaint  to  the  showcase  company, 
and  either  returned  the  showcase  and  demanded  the 
purchase  price,  or  it  could  have  kept  the  showcase  and 
brought  suit  against  the  showcase  company  for  dam- 
ages for  the  breach  of  warranty. — AhraJiam  Bros,  v. 
Browder,  supra. 

The  plaintiflf  was  entitled  to  affirmative  instructions* 
in  its  behalf  as  to  the  defense  attempted  to  be  set  up  in 
plea  4. 

3.  The  issues  presented  by  pleas  1  and  2  were  for  the 
jury,  and  the  jury  settled  those  issues  in  favor  of  the 
plaintiff.  We  can  see  no  reason  why  the  trial  court, 
under  the  conflicting  evidence  in  this  case,  should  have 
disturbed  that  verdict.  Under  the  terms  of  the  con- 
tract, the  purchase  money  was  due  the  plaintiff  when 
delivery  of  the  showcase  was  made  to  the  railroad  com- 
pany at  Montgimiery,  and  there  was  a  provision  in  the 
contract  that: 

'^8.  D.   (sight  draft)   for  cash  payment  and  B L 

(bill   of  lading)    will   be   sent   through  Bank. 

Where  no  bank  is  specified,  you  are  at  liberty  to  ship 
through  any  bank  you  may  see  fit." 


Digiti 


zed  by  Google 


460  SUPREME  COURT  [VoJ. 

[ Mapsachiisetts  Mut.  L.  Ins.  Co.  v.  Crenshaw.] 

The  draft  in  this  case  was  drawn  under  this  quoted 
provision,  and  the  contract  expressly  gave  the  drug  com- 
pany ten  days  after  taking  possession  of  the  showcase 
within  which  to  inspect  it.  It  was  therefore  within  the 
contemphition  of  the  parties  that  the  inspei'tion  of  the 
showcase  should  take  place  after  its  receipt  by  the  drug 
company. — ^35  Cyc.  p.  226. 

We  find,  upon  all  the  issues,  abundant  evidence  to 
support  the  verdict  of  the  jury,  and  we  cannot,  as  al- 
ready said,  hold  that  the  trial  court  erred  in  refusing 
to  set  the  verdict  aside. 

The  judgment  of  the  court  below  must  therefore  be 
affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre,  JJ., 
concur. 


Massachusetts  Mut.  L.  Ins«  Co«  v.  Crenshaw. 

Assumpsit. 

(Decided  February  12,  1914.     Rehearing  denied  April  Ui,  1914. 
«5  South.  65.) 

1.  IttxHraiHT:  Rrprescntation :  Ktwtflctfffe  and  Intrttf  of  ApppU- 
rant. — Although  an  actual  intent  to  d€»ceive,  within  section  4572, 
Code  1W7,  may  be  sufficiently  averred  by  the  allepitions  of  facts 
and  circumstances  coupled  with  words  of  eiiuivalent  imi>ort  to  those 
employed  by  the  statute,  the  mere  allegation  that  a  false  statement 
was  knowingly  made.  etc..  did  not  necessarily  import  *'an  actual  intent 
to  deceive." 

2.  .'s'flwc;  Cott'*<t ruction. — A  clause  in  a  life  |K)licy  that  the  ix»licy 
and  the  apiilication  constitute  the  entire  contract  between  the  parties 
and  that  no  statement  made  shall  be  used  in  defense  unless  con- 
tained in  the  application,  did  not  exclude  the  right  of  the  Insurer  to 
avail  itself  of  false  statements  made  at  the  delivery  of  the  policy, 
and  not  contaimnl  in  the  application,  where  the  application  contained 
a  statement  to  the  effect  that  the  insurance  should  not  be  in  force 
until  delivery  of  the  iwlicy  to  the  insure*!  during  his  present  condition 
of  health. 
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3.  Same;  Presumption  aivd  Burden  of  Proof, — Where  the  defense 
was  fraudulent  statement  made  by  the  Insured  In  the  negotiations 
for  the  policy,  plaintiff  made  out  a  prima  facie  case  by  introducing 
the  policy,  showing  notice  of  proof  of  death  and  that  the  policy  had 
not  been  paid,  since  the  burden  was  upon  defendant  to  establish 
fraud,  as  fraud  is  never  presumed. 

4.  Same;  Evidence. — Where  the  action  was  on  an  insurance  policy 
evidence  that  the  company  had  limited  the  power  of  its  general 
agent  to  a  delivery  of  the  policy  only  when  the  applicant  made  an 
unmodified  health  certificate,  such  limitation  being  known  to  the 
applicant  was  admissible  as  tending  to  show  that  the  delivery  was 
induced  by  the  health  certificate,  and  also  that  false  statements 
therein  were  made  with  actual  intent  to  deceive. 

J>.  Principal  and  Agent;  Powers;  Disclosed  Limitation  of  Author- 
iit/. — Where  an  actual  limitation  ui)on  an  agent's  authority  is  made 
known  to  the  other  contracting  party,  the  rule  forbidding  reliance 
by  the  principal  upon  secret  limitations  has  no  effect  or  field  for 
operation. 

6.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  defendant 
had  the  benefit  of  substantially  the  full  defense  in  other  pleas  to 
which  no  demurrers  were  sustained,  any  error  in  sustaining  demur- 
rers to  similar  pleas  was  harmless. 

Appeal  from  Etowah  Circuit  Court. 

Heard  before  Hon.  J.  E.  Blackwood. 

Action  by  Berdie  M.  Crenshaw  against  the  Massa- 
chusetts Mutual  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed  and  re- 
manded. 

The  complaint  was  in  Code  form  for  action  on  an  in- 
surance policy.  The  following  are  the  pleas  referred 
to:  (E)  Prior  to  the  issue  of  the  policies  sued  upon 
herein,  insured  applied  in  writing  to  this  defendant, 
and  which  application  was  made  on  December  17,  1911, 
duly  subscribed  by  the  insured  for  the  issue  to  him  of 
the  policies  sued  on.  That  the  questions  propounded 
to  the  insured  and  his  answers  thereto  contained  in 
said  written  application  forms  a  part  of  the  contract 
sued  upon,  and  are  set  forth  therein.  That  in  and  by 
said  written  application  insured  declared  in  answer 
to  the  following  questions:  Have  you  had  any  of  the 
following  complaints,  diseases  or  symptoms  (here  tol- 
lows  a  list  of  nearly  all  of  the  disease).    A.  None.    Q. 
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What  injuries  or  diseases  have  you  had  during  the  last 
ten  years?  A.  Acute  tonsilitis,  1910.  Q.  State  the  char- 
acter, severity,  dates  and  duration.  A.  Completely  re- 
covered in  two  weeks.  Defendant  avers  at  the  time  the 
insured  -made  the  foregoing  answers  to  the  foregoing 
questions  he  knew  they  were  false,  in  this,  that,  at  the 
time  of  the  making  of  said  answers  to  said  questions, 
the  insured  was  afflicted  with  a  tumor  of  the  brain, 
which  caused  him  to  suflfer  from  severe  headaches  and 
vertigo,  and  defendant  avers  it  to  be  a  fact  that  in- 
sured was  at  the  time  of  making  said  answers  aflflicted 
as  aforesaid,  and  suffered  as  stated,  and  avers  said  in- 
sured made  such  false  representations  with  the  actual 
intent  to  deceive  defendant,  that  said  representations 
did  deceive  defendant,  and  it  acted  upon  them,  and,  in- 
duced thereby,  issued  the  policy  sued  upon  herein. 
Wherefore  defendant  says  plaintiff  ought  not  to  re- 
cover in  this  action.  (I)  Prior  to  the  issue  and  deliv- 
ery of  the  policy  here  sued  on,  on,  to  wit,  December  17, 
1911,  the  insured,  John  W.  Crenshaw,  applied  in  writ- 
ing to  this  defendant  for  the  issue  to  him  of  said  pol- 
icy of  insurance.  That  in  said  application  in  the  ques- 
tions and  answers  therein  contained,  the  insured  de- 
clared and  represented  to  defendant  that  he  was  to  the 
best  of  his  knowledge  and  belief  in  sound  health,  and  a 
fit  subject  for  life  insurance,  that  he  had  not  been  sick 
during  the  ten  years  next  before  that  date,  except  with 
acute  tonsilitis,  lasting  about  ten  days,  from  which  he 
had  completely  recovered,  and  further  represented,  in 
answer  to  said  question,  that  he  had  not  suffered  from 
vertigo  or  severe  headaches ;  and  it  was  further  agreed  by 
and  between  the  insured  and  insurer,  and  as  set  forth  in 
said  w^ritten  application,  that  the  policy  applied  for 
should  not  become  effective  until  the  payment  of  the 
first  premium  and  the  delivery  of  the  policy  to  insured 
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or  his  agent  and  at  a  time  when  insured  was  in  as  good 
health  as  when  aforesaid  application  was  made.  De- 
fendant avers  that  insured  knew  full  well,  at  the  time 
he  made  the  representation,  he  was  not  in  sound  health, 
and  to  the  best  of  his  knowledge  and  belief  a  fit  subject 
for  life  insurance;  that  his  health  was  not  sound;  that 
he  was  not  in  good  health,  nor  a  fit  subject  for  life  in- 
surance ;  but  knew  that  for  a  long  time  next  before  said 
date  of  said  application  that  he  had  suffered  from  ver- 
tigo, and  severe  headaches ;  that  prior  to  the  delivery  of 
the  policy  he  had  been  seriously  ill  and  required  the  ser- 
vices of  a  physician;  and  defendant  says  that  insured 
made  the  aforesaid  false  representations  with  the  ac- 
tual intent  to  defraud  this  defendant,  and  induce  it  to 
issue  and  deliver  to  him  the  policies  of  insurance  sued 
on.  Wherefore  he  ought  not  to  recover  in  this  action. 
(L)  This  plea  sets  up  the  agreement  that  the  policy 
should  not  be  enforced  until  delivered  to  the  insured, 
the  payment  of  the  first  premium,  and  the  receipt  as  to 
the  condition  of  health  of  the  insured,  as  set  out  in  the 
opinion,  and  alleges  that  plaintiff  breached  his  said  con- 
tract, in  that  he  was  on  the  day  of  making  said  cer- 
tificate under  the  care  and  treatment  of  a  physician,  suf- 
fered from  severe  headaches  and  extreme  nervousness, 
and  continued  to  receive  the  services  of  a  physician  for 
some  time  thereafter.  That  insured  declined  to  deliver 
said  policy,  and  only  delivered  and  entered  into  said 
contract  after  the  making  and  issuing  of  the  receipt  as 
set  out  above.  (O)  Is  a  short  rendering  of  plea  E,  above 
set  out. 

W.  J.  BoYKiN^  for  appellant.  Statements  as  to  con- 
sultation of  or  attendance  by  physicians  are  warran- 
ties material  to  the  risk,  and  if  false,  avoid  the  policy. 
Mich.  526;  50  App.  Div.  474;  97  Mo.  App.  71;  54  Hun. 
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294;  36  Pac.  895.  In  the  inHtant  case  the  answers  of 
the  insured  purport  to  be  full,  complete  and  true,  and 
the  failure  to  disclose  other  physicians  who  had  attend- 
ee! applicant  during  the  period  covered  by  the  inquiry 
rendered  the  answers  false. — 60  Fed.  727;  47  Lr.  Ann. 
1405 ;  f^up.  Lodge  v.  Taylor,  24  South.  247 ;  55  Hun.  103 ; 
70  S.  W.  787 ;  27  L.  R.  A.  398 ;  60  Am.  v^t.  Rep.  661.  The 
pleas  to  which  demurrers  were  sustained  were,  there- 
fore, held  to  be  suflficient. — Hunt  v.  Preferred  Accident, 
172  Ala.  U2;Mut,  L.  L  Co,  v,  Allen,  166  Ala.  159;  ^//*/). 
L.  L  Co,  V.  (ire,  171  Ala.  439;  §§  4572-3,  and  4579,  (^ode 
1907.  The  court  erred  in  sustaining  demurrers  to  plea 
K. — ^Authorities  supra.  A  delivery  contrary  to  insti-uc- 
ticms  and  procured  by  fraud  of  the  insured  before  com- 
pliance with  the  conditions  set  forth  in  the  policies,  ren- 
ders the  contract  void. — Powell  r.  Prudent i<il  Life,  153 
Ala.  611 ;  BatHon  v.  Fid.  Mwt.,  155  Ala.  265.  Under  these 
authorities  the  court  erred  in  excluding  the  evidence 
tending  to  shoAv  there  had  been  no  valid  delivery,  or 
that  the  condition  precedent  to  valid  delivery  had  not 
been  complied  with. 

Goodhue  &  Brindley,  for  appellee.  The  policy  un- 
der its  terms  was  in  force  from  the  date  stipulated  in 
the  policy,— Greer  v.  Life  /.  Co,,  132  N.  C.  542.  Medical 
consultation  for  merely  slight  or  temporary  indisposi- 
tion need  not  be  disclosed. — 25  Cyc.  817;  Ala,  G.  L.  /. 
Co.  V.  Johnson,  80  Ala.  470;  70  Vt.  477;  37  Am.  St.  Rep. 
365;  §§  4572  and  4579,  (N)de  1907.  The  true  rule  of 
construction  will  be  found  in  the  following  cases. — 
106  Tenn.  347;  104  Ga.  256;  189  Mass.  555;  100  Wis. 
118;  136  U.  S.  287;  95  U.  S.  673;  25  Cyc.  873. 

McOLELLAN,  J. — Action,  by  appellee  against  ap- 
pellant, upon  two  life  insurance  policies,  issued  upon 
the  life  of  John  W.  Crenshaw,  in  which  the  appellee  was 
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the  beneficiary.  The  policies  are  identical  except  in  re- 
spect of  the  sum  assured  and  the  amount  of  the  pre- 
mium exacted  therefor. 

The  following  clause  appears  in  the  policies  sued  on : 
"This  policy  and  the  application  herefor  constitute  the 
entire  contract  between  the  parties.  All  statements 
made  by  the  applicant  shall,  in  the  absence  of  fraud, 
be  deemed  representations  and  not  warranties,  and  no 
such  statement  shall  be  used  in  defense  to  a  claim  un- 
der this  policy  unless  it  is  contained  in  the  application 
and  a  copy  of  the  application  is  hereto  annexed." 

In  the  said  application,  signed  by  the  insured,  this 
clause  appears :  "I  agree  that  the  insurance  hereby  ap- 
plied for  shall  not  be  in  force  until  the  acceptance  and 
approval  of  this  application  by  the  company  at  its  home 
office,  the  delivery  of  the  policy  to  me  or  my  agent,  and 
the  payment  of  the  first  premium  as  required  therein 
during  my  present  condition  of  health;  and  that  upon 
such  delivery  said  policy  shall  be  considered  as  having 
become  effective  upon  the  date  stipulated  in  the  policy 
as  the  date  on  which  the  insurance  begins."  In  said  ap- 
plication, the  applicant  answered  question  19  in  the 
negative.  The  question  (19)  will  be  set  out  in  the  re- 
port of  the  appeal.  Question  20,  with  its  answers,  was 
this:  "What  injuries  or  diseases  have  you  had  in  the 
last  ten  years?  ^ Acute  tonsi litis.'  State  their  charac- 
ter, severity,  dates  and  duration.  ^Completely  recover- 
ed in  two  weeks.' "  Concluding  the  application,  this 
clause  appears :  "I  hereby  declare,  on  behalf  of  myself 
and  of  any  person  who  shall  have  any  interest  in  any 
policy  issued  upon  this  application,  that,  to  the  best  of 
my  knowledge  and  belief,  each  of  the  foregoing  answers 
in  parts  1  and  11  of  this  application  is  full,  complete, 
and  true,  and  that  I  am  in  sound  physical  condition, 
and  a  proper  sul>ject  for  life  insurance." 
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The  application  was  made  December  17,  1911.  The 
policies  date  (to  be  in  force  after)  December  20,  1911. 
They  were  delivered  February  3,  1912.  On  that  date, 
at  the  time  of  delivery,  Crenshaw  signed  and  delivered 
to  the  insurer's  agent,  who  had  the  policies  for  delivery, 
the  following  certificate:  ^^Massachusett^  Mutual  In- 
surance Company,  Montgomery,  Alabama,  Feb.  3,  1912. 
I  hereby  certify  that  there  has  been  no  change  in  my 
family  record  since  my  application  for  policy  No.  293071 
was  made,  that  I  am  now  in  good  health,  have  had  no 
sickness,  and  have  not  required  nor  received  the  ser- 
vice of  any  physician  since  the  date  of  said  application, 
except.  *  *  *"  Upon  the  delivery  of  the  certificate 
and  the  payment  of  the  premiums,  the  policies  were  de- 
livered to  the  insured ;  and,  according  to  the  terms  of  a 
provision  of  the  application  before  quoted,  the  insur- 
ance became  effective,  and  a  liability  of  the  insurer^ 
Dei-ember  20,  1911,  unless  vitiating  fraud  prevented  that 
result.    Crenshaw  died  February  15,  1912. 

In  the  oral  charge  of  the  trial  court  the  jury  was  ad- 
vised that  the  only  issues  (aside  from  the  general  is- 
sue), made  by  defendant's  pleas  that  were  submitted  to 
the  jury,  were  those  raised  by  special  pleas  designated 
as  "plea  E,  plea  I,  plea  O,  and  plea  L."  There  were  a 
large  number  of  other  pleas  filed,  some  of  which  were 
stricken  on  motion  and  some  on  demurrer.  The  sub- 
stance of  the  four  pleas  noted  will  be  set  out  in  the  re- 
port of  the  appeal.  A  series  of  pleas  were  stricken  on 
motion,  because,  it  appears,  of  the  failure  or  omission 
of  the  defendant  to  pay  into  court,  for  the  plaintiff,  the 
premiums  paid  on  the  policies,  in  accordance  with'fthe 
applicable  condition  precedent  established  by  Code,  § 
4573.  There  was  no  error  in  this  action  of  the  trial 
court. 

Another  series  of  pleas  were  stricken  on  demurrer. 
This  series  was  faulty,  in  that,  they  failed  to  conform 
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in  averments  to  the  requirements  of  Code,  §  4572.  That 
section  provides:  "No  written  or  oral  misrepresenta- 
tion, or  warranty  therein  made,  in  the  negotiation  of  a 
contract  or  policy  of  life  insurance,  or  in  the  appli- 
cation therefor  or  proof  of  loss  thereunder,  shall  de- 
feat or  void  the  policy,  or  prevent  its  attaching,  unless 
such  misrepresentation  is  made  with  actual  intent  to 
deceive,  or  unless  the  matter  misrepresented  increase 
the  risk  of  loss." 

It  is  to  be  readily  conceded  that  an  "actual  intent  to 
deceive"  may.  be  sufficiently  averred  by  the  allegation  of 
facts  and  circumstances  coupled  with  words  of  equiva- 
lent import  to  those  the  statute  (section  4572)  employs; 
but  it  cannot  be  affirmed  as  a  legal  result  that  knowl- 
edge of  the  falsity  of  a  statement  and  the  utterance  of 
that  statement  necessarily  imports,  also,  an  "actual  in- 
tent to  deceive."  Actual  intent  to  deceive  imports  a 
purpose  to  that  end,  that  knowledge  of  the  falsity  of  a 
statement  does  not  necessarily  comprehend.  To  know- 
ingly, falsely  misrepresent  a  fact  is  evidence  of  an  ac- 
tual intent  to  deceive ;  but  the  legal  ultimate  prescribed, 
in  this  particular,  by  the  statute  (section  4572)  may 
be  absent  notwithstanding  the  knowingly  false  misrep- 
resentation. Some  of  the  other  pleas  indicate  that  the 
draftsman  realized  the  distinction,  and  employed,  as  is 
always  best  in  such  matters,  the  words  of  the  statute  in 
characterizing,  as  a  pleader,  the  purpose  behind  or  in- 
spiring the  misrepresentations  averred.  The  other  al- 
ternative of  the  statute,  with  respect  to  the  increase  of 
risk,  should  have  been  pleaded,  if  desired  to  be  invoked, 
with  the  like  appropriate  reference  to  the  words  of  the 
statute.  The  argument  for  error  in  sustaining  the  de- 
murrers to  pleas  1  to  6,  inclusive,  is:  First,  that  they 
invoke  the  defense  of  fraud  outside  the  terms  of  the  con- 
tract (application),  and  thus,  it  is  urged  in  substance,. 
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the  statute  is  inapplicable;  and,  second,  that  the  aver- 
ments made  and  as  made  import  meaning  equivalent  to 
the  ex(*eptions  made  in  the  last  three  lines  of  the  statute. 
— Section  4572.  The  first  proposition  is  untenable. 
The  ground  for  avoiding  the  liability  declared  on  ren- 
ders the  contract  voidable  only,  not  absolutely  void. 
If  the  asserted  infirmity  affected  the  contracts,  they 
were  subject  to  seasonable  affirmation  or  ratification  or 
rescission  after  full  knowledge  of  the  fa<»ts.  So,  the 
effect  of  the  matter  of  fraud  asserted  was  to  rescind  a 
voidable  contract.  The  other  proposition  has  been  ad- 
verted to  before.  We  do  not  think  that  pleas  1  to  6 
carried  such  averments  as  necessarily  required  the  in- 
ferences or  employed  terms  of  equivalent  import,  as  the 
statute  (section  4572)  prescribes  in  that  relation. 

Aside  from  these  considerations,  our  conclusion  is  that 
no  prejudicial  error  attended  the  court's  rulings  on  de- 
fendant's pleas.  The  defendant  had  open  to  it,  under 
the  pleas  designated  by  the  court  in  its  oral  charge,  the 
full  l>enefit  of  the  defenses,  in  substance,  intended  to 
be  asserted  in  other  pleas  upon  which  the  court  visited 
its  disfavor. 

The  policy  provision  first  quoted  before  did  noV  ex- 
clude the  right  of  the  insurer  to  avail  of  such  false  and 
fraudulent  statements  as  come  within  the  exceptions 
provided  in  section  4572,  even  though  such  alleged 
fraudulent  statements  only  attended  the  delivery  of  the 
policies  and  were  not  contained  in  the  application  in 
question.  The  contracts,  evidenced  by  the  application 
and  the  policies,  manifestly  contemplated  a  delivery  sub- 
sequent to,  even,  the  acceptance  and  approval  of  the  ap- 
plication. One  of  the  provisions  of  the  application, 
quoted  above  in  this  opinion,  takes  unmistakable  ac- 
count of  the  fact  that  delivery  succeeds  the  perfection, 
signature,  and  acceptance  of  the  application ;  and,  in  so 
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doings  prescribes  that  the  applicant  shall  have  remained 
in  the  state  of  health  shown  by  the  application.  Obvi- 
ously, it  was  not  the  intent  of  the  provision  first  quoted 
before  to  restrict  the  basis  for  fraud  to  conditions  pre- 
vailing at  the  time  the  application  was  made ;  since  mis^ 
representations  possible  of  utterance  subsequent  there- 
to only  could  not,  of  necessity,  have  been  incorporated 
in  the  application.  That  paper  fixed  the  standard  of 
the  condition  of  health  whereby  the  condition  of  health 
at  the  time  of  delivery  was  to  be  measured.  The  policy 
provision  under  consideration  cannot  be  otherwise  con- 
strued without  rendering  vain,  in  important  particu- 
lars, the  provision  contained  in  the  application. 

To  plea  L,  designated  by  the  court,  the  plaintiff  re- 
plied, specially,  in  the  language  of  the  policy  provision, 
first  quoted  before,  and  then  averred  that  the  instru- 
ment relied  on  in  that  plea  (among  others)  was  not  a 
part  of  the  application  or  of  the  contract  as  constituted 
by  the  said  quoted  provision.  Other  replications  ex- 
pressed the  like  idea  in  different  forms.  The  court  over- 
ruled the  demurrers  to  these  replications.  These  de- 
murrers invoked  the  interpretation  of  the  policy  pro- 
vision quoted  which  this  court  has  approved,  viz.,  that 
that  provision  of  the  policy  did  not  intend  the  restric- 
tion of  the  possible  basis  for  vitiating  misrepresenta- 
tions so  as  to  deny — when  the  exceptions  of  the  statute, 
section  4572,  were  invoked — the  company  the  right  to 
avail  of  such  fraud  in  respect  of  the  delivery  of  the 
policy.  The  court  therefore  erred  in  overruling  the  de- 
murrers to  replications  asserting  the  policy  provision 
in  avoidance  of  the  facts  averred  in  the  plea  L,  or  other 
pleas  sufficiently  averring  fraud  in  respect  of  induce- 
ment to  delivery. 

The  court  also  erred  in  excluding  the  health  certifi- 
cate signed  by  Mr.  Crenshaw  and  delivered  by  him  to 
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Mr.  Meyers,  the  company's  agent  at  Montgomery,  who 
had  the  policies  for  delivery  to  Mr.  Crenshaw.  The  bill 
shows  that  this  ruling  was  upon  the  broad  gi'ound  of 
irrelevancy,  incompetency,  and  immateriality,  and  not 
because  of  the  fact  that  a  photographic  copy  was  oflfer- 
ed;  the  original  having  been  sent  to  the  company,  the 
home  of  which  is  the  state  of  its  name.  The  health  cer- 
tificate was  quoted  in  plea  L,  which  was  correctly  ad- 
judged to  be  a  suflficient  plea.  The  defendant  was  en- 
titled to  prove  that  which,  in  this  particular,  it  had 
alleged;  and  the  effort  to  that  end  was  not  the  offer 
of  irrelevant,  incompetent,  or  immaterial  evidence. 

It  is  recited  in  the  bill  that  the  court  instructed  as 
follows:  "The  plaintiff,  to  make  out  her  case  prima 
facie  and  to  carry  the  burden  upon  her  under  the  plea 
(evidently  meaning  the  general  issue),  has  done  so 
when  she  introduced  in  evidence  the  policies  sued  upon, 
and  show^s  notice  of  proof  of  death  has  been  supplied 
by  her  to  the  defendant,  and  that  the  policies  have  not 
been  paid."  This  statement  of  the  rule  of  burden  of 
proof,  on  the  issues  made,  was  correct.  Appellant  would 
invite  the  opposite  conclusion  upon  its  interpretation 
of  Powell  V,  Prudential  Co.,  153  Ala.  611,  45  South.  208. 
It  is  urged  by  counsel  for  appellant  that  the  there  ad- 
judication, that  the  provision  with  reference  to  pay- 
ment of  premium  and  the  continuation  of  the  same  state 
of  health  as  when  the  application  was  made,  established 
"two  conditions  precedent"  to  the  consummation  of  the 
contract.  It  will  be  observed  that  the  court  Was  not 
there  treating  the  burden  of  proof  at  all.  Furthermore, 
there  was  not  there  present,  as  was  the  case  here,  an 
actual  delivery  of  the  policies  and  premiums  paid  by 
the  applicant.  The  reliance  to  avoid  the  attaching  of 
liability — the  consummation  of  the  contracts — ^is  fraud, 
and  that  is  never  presumed.  It  must  be  alleged  and 
proven.     The  presumption  is  in  favor  of  innocence — 
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against  wrong,  whatever  its  grade.  The  policies  were 
delivered.  Fraud  at  any  stage  of  the  negotiations  or 
in  or  about  the  act  of  delivery  of  the  policies,  if  such 
there  was,  was  matter  of  defense,  and  no  initial  obliga- 
tion, in  the  proof,  rested  upon  the  plaintiff  to  do  more 
than  the  court  defined  in  the  quotation  from  the  oral 
charge. 

The  defendant  sought  to  submit  to  the  jury  testimo- 
ny to  the  effect  that  the  company  had  so  restricted  the 
power  of  the  Montgomery  agent  as  that  delivery  of  the 
policies  could  not  be  effected  unless  the  applicant  made 
an  ^unmodified  health  certificate,"  and  that  this  limita- 
tion was  communicated  to  Mr.  Crenshaw  before  deliv- 
ery of  the  policies.  In  this  connection,  defendant  also 
offered  to  introduce  the  mentioned  written  limitations 
upon  the  general  agent's  (at  Jlontgomery)  authority 
to  deliver  these  policies.  Our  opinion  is  that  there  was 
error  in  these  rulings.  Where  the  actual  limitation 
upon  a  general  agent's  authority  is  made  known  to  the 
other  contracting  party,  it  is  manifest  that  the  rule 
which  forbids  reliance  by  the  principal  upon  secret  lim- 
itations upon  the  agent's  authority  is  without  bearing 
or  effect.  The  testimony  offered  in  this  connection 
should  have  been  admitted.  It  was  relevant  and  com- 
petent as  tending  to  show  that  the  delivery  of  the  poli- 
cies was  induced  by  the  "health  certificate"  tendered  as 
evidence,  as  averred  in  plea  L;  and  also  as  tending  to 
support  the  averment  that  the  alleged  false  statements 
were  characterized  by  an  intent  to  deceive,  as  averred  in 
plea  L. 

For  the  several  errors  indicated,  the  judgment  is  re- 
versed and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Sayrb  and  Somerville,  JJ., 
concur. 
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Shannon  v.  Mower. 

Assumpsit. 

(Decided  May  14,  1914.     ti5  South.  338.) 

1.  Appeal  ntid  Error;  Satisfaction  of  Judf/tnent;  Effect. — ^W'herea 
party  has  in  effect  coerced  satisfaction  of  an  ordinary  judgment 
at  law,  his  appeal  from  such  judgment  will,  as  a  general  rule,  l-^ 
dismissed  on  motion  of  the  other  iwrty. 

2.  i^anw. — Where  the  attorney  of  the  party  obtaining  the  judgment 
orally  notified  the  attorney  of  the  judgment  defendant  that  no  appeal 
would  be  taken  by  plaintiff,  coupled  with  the  request  that  such 
attorney  have  defendant  pay  the  judgment  to  the  clerk  of  the  court, 
and  defendant  paid  to  the  clerk  the  amount  of  the  judgment  and 
costs,  the  subsequent  appeal  by  plaintiff  to  review  the  assessment 
of  damages  a>\'arded  will  be  dismissed  on  motion  of  defendant. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Assumpsit  by  J.  S.  Shannon  against  Calvin  R.  Mower. 
Judgment  for  plaintiff  granting  insufficient  relief, 
which  judgment  and  costs  were  paid  by  defendant  un- 
der circumstances  set  forth  in  the  opinion,  and  plain- 
tiff appeals.    Appeal  dismissed. 

A.  Leo  Oberdorfer,  for  appellant.  Counsel  discusses 
the  merits  of  the  appeal  with  citations  of  authority,  but 
in  view  of  the  opinion,  it  is  not  deemed  necessary  to 
here  set  it  out.  Counsel  insists  that  the  motion  to  dis-. 
miss  the  appeal  should  not  be  granted,  as  there  was  no 
coercion,  and  anything  less  than  a  coerciv>n  of  payment 
or  the  actual  acceptance  of  the  money  paid,  will  not  de- 
prive the  party  of  his  right  of  appeal. — Phillips  v,  Tmo- 
les,  73  Ala.  476;  Shvnglcr  t\  Martin,  54  Ala.  354. 

John  C.  Forney,  and  Jbre  C.  King,  for  appellee. 
The  appeal  should  be  dismissed  because  of  a  coercion  of 
satisfaction   of  the  judgment.— Brarf/orrf  v.   Bush,  10 


Digiti 


zed  by  Google 


186.]  OF  ALABAMA.  473 

[Shannon  v.  Mower.] 

Ala.  274;  Kno.v  v,  ^7ee/,  18  Ala.  815;  Hall  v. 
Ilrahroicski,  9  Ala.  278;  Shingler  v,  Martin,  54  Ala.  ^^55. 
Counsel  discuss  the  merits  of  the  appeal,  but  it  is  not 
deemed  necessary  to  here  set  out  the  discussion. 

SAYRE,  J. — Plaintiff  in  the  court  below  recovered 
judgment,  but,  being  dissatisfied  with  the  damages 
awarded,  has  taken  this  appeal.  Appellee  moves  to 
dismiss  the  appeal,  on  the  ground  of  facts  to  be  stated ; 
and  our  judgment  is  that  the  motion  should  be  granted. 

It  appears  without  dispute  that,  shortly  after  appel- 
lant's motion  for  a  new  trial  had  been  overruled  by  the 
trial  court,  his  attorney  of  record  met  one  of  the  attor- 
neys for  appellee  on  a  street  car — as  good  a  place  as  any 
— and  there  informed  him  that  no  appeal  would  be 
taken,  and  requested  that  appellee's  attorney  have  his 
client  to  pay  the  amount  of  the  judgment  to  the  clerk 
of  the  court.  Within  a  short  time  after  he  had  been  no- 
tified of  appellant's  request,  appellee  paid  to  the  clerk 
funds  sufficient  to  pay  the  judgment  and  costs,  where 
they  yet  remain.    On  a  later  day  this  appeal  was  taken. 

It  is  an  old  rule  of  this  court  that,  if  the  plaintiflf 
coerces  satisfaction  of  an  ordinary  judgment  at  law,  his 
appeal  wall,  on  motion  of  appellee,  be  dismissed. — Hall 
17.  Hrabrowski,  9  Ala.  278;  Bradford  v.  Bush,  10  Ala. 
274;  Know  v.  Steele,  18  Ala.  815;  54  Am.  Dec.  181; 
Shingler  v.  Martin,  54  Ala.  354;  Smith  v.  Patton,  128 
Ala.  611,  30  South.  582.  There  are  exceptions  to  this 
rule,  but  this  case  does  not  fall  within  them. — Whetstone 
V.  McQueen,  137  Ala.  301,  34  South.  229;  Phillips  v, 
Towles,  73  Ala.  406.  The  point  of  controversy  is  wheth- 
er the  facts  of  this  case  bring  it  at  all  within  the  prin- 
ciple of  those  cases  in  which  the  general  doctrine  is  as- 
serted. 
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Appellant  denies  the  application  of  the  principle,  be- 
cause the  payment  of  the  money  was  not  coerced,  nor 
has  it  reached  his  hands.  The  principle  of  a  quasi  es- 
toppel by  election  is  the  common  ground  of  the  cases — 
the  principle  which  prevents  a  party  from  drawing  a 
judgment  into  question  to  the  prejudice  of  his  adversary 
after  he  has  coerced  its  execution  or  accepted  its  ben- 
efits. That  principle  has  just  application  in  this  case. 
The  money  which  was  appellee's  is  now  as  completely 
beyond  his  use  or  control  as  if  its  payment  had  been 
coerced  by  execution,  and  it  was  placed  in  this  category 
on  the  reiiuest  of  appellant,  and  after  appellant  had  in- 
formed appellee  that  no  appeal  would  be  taken.  It 
seems  clear  enough  that  the  court  ought  not  to  require 
appellee  to  submit  at  one  and  the  same  time  to  the  dis- 
advantages of  this  situation  and  the  harrassmeht  of  a 
further  prosecution  of  the  appeal.  There  are  cases  of 
this  general  character,  appealing  to  the  court's  sense  of 
equity,  in  Avhich  an  appellant  will  be  allowed  to  prose- 
cute his  appeal  upon  a  restoration  of  the  status  quo 
ante,  the  court  allowing  a  reasonable  time  for  that  pur- 
pose ;  but  here  there  has  been  no  oflfer,  nor  does  there  ap- 
pear to  be  any  other  reason  for  that  course. 

The  parties  have  agreed  upon  a  final  disposition  of 
the  appeal  by  joining  in  a  submisison  on  the  motion  and 
the  merits. 

Appeal  dismissed. 

Anderson^  C.  J.,  and  McClellan  and  db  Grappbn- 
RIBD,  JJ.,  concur. 
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M088  V.  King,  et  al. 

Assumpsit. 

(Decided  April   23,  .1914.     65  South.  180.) 

1.  Pleading;  Demurrer;  Construction. — Upon  an  apt  demurrer  ad- 
dressed to  pleading,  the  language  of  the  pleading  is  construed  most 
strongly  against  the  pleader. 

2.  Appeal  and  Error;  Review;  Matters  Presented, — Where  a  party 
voluntarily  strikes  a  count  from  his  complaint,  he  eliminates  from 
consideration  on  his  appeal  all  rulings  of  the  trial  court  relating 
exclusively  to  that  count,  and  nothing  thereon  is  presented  for 
review. 

3.  Vendor  and  Purehaaer;  Breach;  Teritis. — Where  the  action  was 
by  a  vendor  for  the  purchaser's  breach  of  the  contract  to  purchase, 
an  allegation  that  the  purchaser  stipulated  his  own  terms  in  his 
offer,  which  had  been  accepted  by  the  vendor,  was  subje<t  to  the 
demurrer  on  the  ground  of  a  failure  to  set  out  such  terms  either  in 
words  or  substance. 

4.  Same;  Willinffncs  to  Conform. — ^Where  the  complaint  failed  to 
allege  that  the  vendor  himself  was  ready,  willing  and  able  to  comply 
with  the  terms  of  the  contract,  it  was  demurrable :  the  same  rule  of 
pleading  and  proof  obtains  in  courts  of  chancery,  but  such  allegation 
is  unnecessary  where  it  is  further  alle*red  that  the  purchaser  has 
entirely  repudiated  the  contract  withoiu  giving  the  vendor  a  reason- 
able opportunity  to  comply  with  his  obligations  under  the  same. 

5.  Same;  Damaijen;  Condition  Precedent :  Tender, — Where  a  con- 
tract for  the  sale  of  land  makes  the  conveyance  and  the  payment  of 
the  purchase  money  concurrent  and  dependent  acts,  neither  party 
can  brii'g  an  action  against  the  other  without  actual  or  tendered 
performance,  or  readiness,  willingness  and  ability  to  perform :  where 
one  party  has  repudiated,  however,  the  other  nee<l  not  show  his 
readiness  and  al  ility  to  perform. 

fi.  Same:  Tender  of  Deed:  Pleading. — Where  the  conveyance  and 
paynient  of  the  purchase  price  were  made  concurrent  and  depende^it 
acts,  a  complaint  for  damages  for  breach  must  ordinarily  allege 
tender  of  the  dee<i.  and  ordinarily,  it  is  not  sufficient  merely  to  alle-^e 
a  readiness  and  willingness  to  convey,  unless  other  facts  are  alle-jed, 
such  as  the  repudiation  of  the  contract  by  the  pnniiaser.  or  a 
refusal  to  accept  a  deed,  which  would  render  the  tcder  !nnie<'es- 
sary;  but  even  where  a  tender  of  performance  is  unnecessary.  It  is 
yet  necessary  to  allege  an  ability  and  readiness  to  perform  or  tbat 
the  ability  to  perform  would  have  been  presented  but  for  some  act 
of  the  purchaser. 

Appeal  from  Mobile  Law  and  Equity  Court. 
Heard  before  Hon.  Safpold  Bbrney. 
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Action  by  Nathaniel  P.  Moss  against  J.  H.  King  and 
another.  Judgment  for  defendants,  and  plaintiff  ap- 
I)eals.     AflBirmed. 

Count  1  is  as  follows:  ^'Plaintiff  claims  of  defend- 
ants the  sum  of  ?10,000  as  damages  for  the  breach  of  an 
agreement  entered  into  by  and  between  plaintiff  and 
defendants  on  April  6,  1912,  the  substance  of  which 
agreement  was  as  follows:  In  the  evening  of  the  day 
aforesaid,  defendants  made  a  written  offer  to  buy  from 
plaintiff  that  certain  real  estate  located  in  the  city  and 
county  of  Mobile,  Ala.,  on  the  north  side  of  Dauphin 
street,  between  Jackson  and  Joachim  streets,  and  known 
as  the  Crown  Theater,  for  the  sum  of  $44,000.  In  and 
by  said  agreement  defendants  stipulated  their  own 
terms,  and  on  said  evening  of  said  day  the  plaintiff 
made  a  written  acceptance  of  said  offer,  and  plaintiff 
avers  that,  although  plaintiff  is  ready,  able,  and  willing 
to  perform  his  part  of  said  agreement  thus  made,  defend- 
ants have  wholly  failed  and  refused  to  perform  and 
have  denied  their  liability  under  said  contract,  all  to 
plaintiff's  damage." 

Demurrers  were  sustained  as  to  this  count,  and  over- 
ruled as  to  count  2.  A  number  of  pleas  were  filed  to 
count  2,  and  demurrers  interposed  to  each  of  them,  and, 
as  a  result  of  the  court's  rulings,  there  finally  remain- 
ed some  half  dozen  special  pleas  to  which  plaintiff's  rep- 
lications were  overruled.  Plaintiff  afterwards  amended 
complaint  by  the  addition  of  count  3,  as  follows: 
"Plaintiff  claims  of  defendants  the  said  sum  of  $10,000 
as  damages  for  the  breach  of  an  agreement  which  was 
dated  April  5,  1912,  but  actually  executed  on  the  night 
of  April  6,  1912,  which  agreement  was  entered  into  by 
and  between  plaintiff  and  defendants,  on  April  6,  1912, 
and  which  was  in  words  and  figures  as  follows :  "Mobile, 
Ala.,  April  5,  1912.    Mr.  N.  P.  Moss,  Mobile,  Ala.   Dear 
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Sir :  We  oflfer  you  for  that  certain  property  known  as 
the  Crown  Theatre,  now  occupied  by  us  as  a  movinj; 
picture  theater  in  the  city  of  Mobile,  Alabama,  together 
with  the  ground  upon  which  it  is  located ;  that  is  to  say, 
the  real  estate  left  you  by  the  will  of  Mrs.  Blanche  C. 
Turner,  and  known  as  the  Crown  Theater,  the  sum  of 
144,000,  under  the  following  conditions,  viz. :  (1)  That 
all  incumbrances  are  to  be  removed  from  said  property, 
that  the  title  is  to  be  safe,  that  all  taxes  to  date  are  to 
be  paid  by  you,  and  that  you  are  to  give  us  a  title  free 
from  claims  of  all  persons.  (2)  That  we  are  to  pay  you 
not  exceeding  f  9,000  in  cash,  and  the  balance  as  herein- 
after shown,  payable  either  quarterly  or  semiannually, 
as  we  may  decide  at  the  time  you  are  ready  to  execute 
the  deed.  (3)  That  the  deferred  payments  are  to  be  as 
follows :  As  much  as  f 3,600  a  year  for  the  full  time  un- 
til the  full  balance  is  paid.  The  deferred  payments  are 
to  bear  interest  at  not  more  than  the  rate  of  4  per  cent, 
per  annum  the  first  two  years  and  5  per  cent,  thereafter, 
and  we  are  to  have  the  privilege  of  making  any  or  all  of 
said  payments,  as  Ave  may  elect,  at  any  interest  period, 
thus  stopping  the  running  of  interest  upon  the  part  of 
the  money  so  paid,  whether  it  be  a  fraction  of  the  total 
indebtedness  or  the  whole  thereof.  If  interest  cannot 
be  paid  during  any  year,  but  the  principal  of  such  year 
is  paid,  the  interest  may  run  till  the  next  year.  (4) 
Instead  of  taking  a  mortgage,  you  to  execute  a  deed  and 
retain  a  vendors  lien  to  secure  notes  for  principal  and 
interest,  covering  the  future  payments.  (5)  To  make 
the  matter  perfectly  clear  as  to  payments,  our  payments 
are  at  no  time  to  exceed  $3,600  a  year,  and  interest,  un- 
less we  see  fit  to  pay  more  under  the  option  and  priv- 
ilege hereinbefore  stated.  (6)  In  the  event  that  we 
find  it  necessary  to  enlarge  our  space,  we  are  to  have 
the  privilege  of  making  any  change  in  the  walls  of  the 
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building  that  we  may  find  convenient,  but,  in  so  doing, 
we  would  agree  to  keep  the  building  in  as  strong  con- 
dition as  it  is  at  this  time,  by  proper  beams,  pillars, 
etc.,  all  of  such  changes  to  be  made  by  us  under  the  su- 
pervision of  a  competent  architect.  It  may  be  neces- 
sary for  us  to  annex  buildings  on  either  side  of  us,  and 
we  would  therefore  have  to  remove  portions  of  walls 
for  the  purpose  of  doing  this.  (7)  We  are  to  have  60 
days,  if  needed,  after  the  maturity  of  any  note,  to  pay 
the  same,  and,  as  long  as  the  principal  notes  are  thus 
met,  there  is  to  be  no  foreclosure  on  account  of  interest, 
but  the  interest  is  to  be  evidenced  by  notes,  if  not 
promptly  paid,  such  notes  to  be  a  part  of  the  debt  se- 
cured by  vendor's  lien.  The  beginning  of  time  to  be 
computed  from  May  1,  1912.  C.  B.  King,  J.  H.  King, 
N.  P.  Moss.  Accepted.  Witnesses:  John  W.  McAl- 
pine,  Ed  J.  Grove.'  And  plaintiff  avers  that,  without 
giving  him  a  reasonable  opportunity  in  which  to  per- 
form his  part  of  the  said  agreement,  the  defendants, 
within  two  days  after  the  execution  of  the  said  agree- 
ment, wrote  to  the  plaintiff  announcing  their  withdrawal 
from  the  said  agreement,  and,  within  a  day  or  two  after 
the  said  written  announcement  of  their  withdrawal  was 
re<*eived  by  plaintiff,  the  defendants  stated  that  they 
would  not  be  bound  by  said  agreement,  that  they  would 
not  purchase  the  property  under  the  terms  of  said  agree- 
ment, and  that  they  would  not  recognize  any  liability 
thereunder.  And  plaintiff  avers  that  in  announcing 
their  said  attempted  withdrawal  from  said  agreement 
defendants  did  not  therein  make  any  objection  to  the 
title  of  the  property  or  to  the  incumbrances  thereof.  The 
plaintiff  demands  trial  by  jury." 

Demurrers  to  this  count  were  sustained  December  17, 
1912,  whereupon  the  judgment  entry  recites  as  follows : 
"And  upon  motion  of  plaintiff  it  is  ordered  and  adjudg- 
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ed  by  the  court  that  plaintiff  be  and  is  hereby,  granted 
leave  to  strike  out  count  2  of  complaint.  And  now,  the 
plaintiff  in  open  court  declining  lo  plead  further  be- 
cause of  the  adverse  rulings  of  the  court  on  the  plead- 
ings, judgment  final  is  rendered  by  the  court  for  de- 
fendants. It  is  therefore  ordered  and  adjudged,"  etc. 
The  memorandum  docket  entry  recites:  "Plaintiff 
strikes  out  second  count  of  complaint  and  declines  to 
plead  further,"  etc. 

Several  assignments  of  error  are  based  on  the  adverse 
rulings  of  the  court  on  pleas,  demurrers,  and  replica- 
tions relating  to  count  2.  Assignments  1  and  9  are  re- 
spectively based  on  the  sustaining  of  demurrers  to 
counts  1  and  3. 

Webb  &  McAlpinb^  for  appellant.  An  offer  in  the  ab- 
sence of  anything  to  show  the  contrary  impliedly  au- 
thorizes the  acceptance  by  the  same  means  which 
brought  the  offer. — Clark  on  Contracts,  42 ;  21  Am.  Dec. 
372 ;  9  Cyc.  273  and  cases  cited.  The  acceptance  by 
plaintiff  without  qualification  of  the  offer  of  defend- 
ant constituted  a  mutual  consent  to  the  same  thing  at 
the  same  time — in  this  case,  on  Saturday  night,  and 
not  on  Sunday — Pollack  on  Contracts,  31 ;  9  Cyc.  260 ; 
39  Cyc.  1203.  Plaintiff  was  justified  in  treating  the 
contract  as  ended  by  the  actions  of  the  purchaser. — 
Drake  v.  Ooree,  22  Ala.  409 ;  Bishop  on  Contracts  1428. 
Counsel  discuss  other  assignments  of  eror,  but  with- 
out citation  of  authority. 

Grbgobt  L.  &  H.  T.  Smith,  and  Boylbs  &  Kohn,  for 
appellant.  The  first  count  fails  to  set  out  in  words  or 
in  substance  the  contract  alleged. — Davis  v,  Campbell, 
3  Stew.  319 ;  Newton  v.  Brooks,  134  Ala.  272 ;  Malone 
B.  M,  Co.  V.  Greer,  169  Ala.  543.     Neither  party  can 
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complain  of  the  default  of  the  other  without  alleging 
that  they  themselves  were  ready  and  willing  to  per- 
form.— Berry  v.  Nail,  54  Ala.  446;  Ragland  v.  Wood,  71 
Ala.  145.  The  execution  of  a  conveyance  by  the  seller 
was  a  condition  precedent  to  a  right  to  have  the  pur- 
chase money. — Whitehurst  v,  Boyd,  8  Ala.  381.  An 
acceptance  must  be  communicated  to  the  other  party  to 
be  binding  on  him. — 9  Cyc.  446.  On  these  same  author- 
ities the  demurrers  to  the  third  count  were  properly 
sustained. — Linn  v.  McLean,  80  Ala.  360.  In  order  to 
be  valid  a  contract  must  afford  a  certain  definite  meas- 
ure of  damages  in  case  of  its  breach. — Keenan  v.  Lind- 
sey,  127  Ala.  273;  Patt  v.  Gerst,  149  Ala.  287.  The 
second  count  was  eliminated  by  plaintiff,  and  no  ques- 
tions arise  on  the  appeal. 

SOMERVILLE,  J.— By  voluntarily  striking  count  2 
from  his  complaint,  plaintifif  unquestionably  eliminated 
from  consideration  on  this  appeal  all  rulings  of  the 
trial  court  on  the  pleadings  relating  exclusively  to  that 
count,  however  erroneous  they  may  have  been. 

It  remains  to  consider  only  the  merit  of  counts  1 
and  3,  to  which  the  demurrers  of  defendants  were  sus- 
tained. 

While  count  1  alleges  an  agreement  consisting  of  an 
oflfer  by  defendants  to  purchase  certain  real  estate  and 
a  written  acceptance  "made  by  plaintiff,"  it  alleges  that 
defendants  "stipulated  their  own  terms  in  and  by  said 
agreement,"  and  it  wholly  fails  to  set  out  said  terms 
either  in  words  or  in  substance.  The  demurrer  point- 
ed out  this  defect,  and  was  properly  sustained. — D(wis 
V.  Camphell,  3  Stew.  319;  Pharr  v.  Bdchelor,  3  Ala,  237, 
244;  Elmore  v,  Parrish,  170  Ala.  499,  54  South.  203; 
Ensley  v.  Tfollingsworth,  170  Ala.  396,  54  South.  95, 
Ann.  Cas.  1912D,  652;  Armour  Co.  v.  Vietch  Co,,  39 


Digiti 


zed  by  Google 


186.]  OP  ALABAMA.  481 

[M068  V.  King,  et  al.] 

South.  ^80;  Mansfield  v.  Morgan,  140  Ala.  567,  37  South. 
393;  Code,  §  5382,  subd.  8;  9  Cyc.  713. 

Construing  the  language  of  the  count  most  strongly 
against  the  pleader,  as  must  be  done  on  apt  demurrer, 
we  think  it  was  defective  in  this  particular,  and  one  of 
the  grounds  of  the  demurrer  so  charged. 

Count  3  sets  out  the  written  contract  in  extenso,  and 
for  breach  alleges  that  within  two  days  after  its  execu- 
tion defendants  wrote  to  plaintiff  announcing  their 
withdrawal  from  the  agreement,  and  a  day  or  two  there- 
after stated  to  him  that  they  would  not  purchase  the 
property,  would  not  be  bound  by  the  agreement,  arid 
would  not  recognize  any  liability  thereunder. 

The  demurrer  points  out  th6  failure  of  this  count  to 
allege  that  plaintiff  was  himself  "ready,  willing,  and 
able  to  comply  with  the  terms  of  said  contract." 

"In  contracts  for  the  sale  of  land,  the  conveyance  of 
the  estate  and  the  payment  of  the  purchase  money  are  in 
general  concurrent  acts  and  the  promises  dependent, 
whether  a  particular  day  be  appointed  for  completion 
or  not;  and  readiness  and  willingness  to  perform  on 
either  side  is  a  condition  precedent  to  liability  to  per- 
form on  the  other." — 9  Cyc.  645;  Brady  v.  Oreen,  159 
Ala.  482,  48  South.  807. 

Hence  it  is  universally  held,  that,  in  an  action  by 
either  party  for  the  breach  of  a  dependent  covenant,  he 
cannot  proceed  against  the  other  without  either  actual 
or  tendered  performance,  or  a  readiness  and  ability  to 
perform ;  and  an  allegation  to  that  effect  must  be  made 
in  the  declaration,  and  it  must  be  supported  by  proof. — 
McOehee  v.  Hill,  4  Port.  170  (5),  29  Am.  Dec.  277; 
Jones  V.  Potoell,  15  Ala.  824;  Da^iris  v.  Adams,  18  Ala. 
264,  366;  Elliott  v.  Ilowison,  146  Ala.  568,  583,  40 
South.  1018;  Brady  v.  Oreen,  159  Ala.  482,  48  South. 
807;  Terrell  v.  Nelson,  177  Ala.  596,  58  South.  989.  And 
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the  same  rule  of  pleading  and  proof  obtains  in  courts  of 
chancery. — McKleroy  v.  Tulane,  34  Ala.  78;  Teague  v. 
Wade,  59  Ala.  369,  370;  Linn  v.  McLean,  80  Ala.  360 
(6)  ;  Davis  v.  Smith,  88  Ala.  496  (3),  7  South.  159. 

It  is  the  theory  of  plaintiff,  however,  that  the  allega- 
tion of  defendants'  complete  repudiation  of  the  con- 
tract, without  giving  plaintiff  a  reasonable  opportunity 
to  comply  Avith  his  obligations  thereunder,  dispenses 
with  the  otherwise  necessary  allegation  of  plaintiff's 
readiness  and  ability  to  perform. 

It  is  doubtless  true  that  the  allegation  here  relied  on 
does  render  unnecessary  the  allegation  that  plaintiff 
has  performed  his  part  of  the  contract  or  actually  of- 
fered to  perform  it,  but  the  authorities  relied  on  by 
plaintiff's  counsel  go  no  further  than  this. — Drake  v. 
Gorec,  22  Ala.  409;  Bish.  on  Contracts,  p.  1428.  See, 
also,  39  Cyc.  1542  (C),  1562  (C)  and  1987. 

Hut  we  are  aware  of  no  authority  which  holds  that  the 
plaintiff  need  not  show  his  readiness  and  ability  to  perr 
form,  even  when  the  defendant  has  repudiated  the  con- 
tract. On  the  contrary,  affinnative  authority  is  not 
lacking. 

In  an  action  for  damages  for  breach  of  an  agreement 
to  sell  and  deliver  flour,  with  the  allegation  that  the  de- 
fendant refused  to  comply  with  his  contract  and  refused 
to  ship  the  flour,  an  iustruction  to  the  jury  that,  "there 
being  no  evidence  before  them  that  plaintiff  had  offer- 
ed to  pay,  or  was  able  to  pay,  for  the  flour,  before  bring- 
ing this  suit,  they  must  find  for  the  defendant,"  was 
held  QOYVQQi.—Ojfutt  v.  Wells,  42  Ala.  199,  200.  There 
was  no  objec*tion  to  the  complaint  for  omitting  the  al- 
legation of  ability  to  perform,  but  proof  of  it  was  held 
essential.  See,  also,  Terrell  r.  Nelson,  177  Ala.  596,  58 
South.  989. 
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So,  in  the  ease  of  Barney  Coal  Co,  v.  Davis,  1  Ala. 
App.  595,  55  South.  1023,  in  an  opinion  by  Walker^ 
P.  J.,  it  was  held  that  the  complaint  was  deficient  in 
not  showing  that  the  plaintiff  was  ready  and  willing 
to  go  on  with  the  work  contracted  for  at  the  time  the 
defendant  compelled  him  to  desist  from  its  perform- 
ance. 

In  39  Cyc.  1987,  the  rule  as  to  complaints  in  actions 
by  a  vendor  for  breach  of  a  contract  of  sale  is  thus  stat- 
ed :  "If  the  conveyance  and  payment  are  to  be  depend- 
ent and  concurrent  acts,  the  complaint  must  ordinarily 
'  allege  a  tender  of  a  deed  by  plaintiff ;  and  it  is  not  suffi- 
cient merely  to  allege  a  readiness  and  willingness  to 
convey,  unless  other  facts  are  alleged,  such  as  the  repu- 
diation of  the  contract  by  defendant  or  refusal  to  ac- 
cept a  deed,  which  would  render  a  tender  unnecessary ; 
and,  even  where  by  reason  of  such  circumstances  a  ten- 
der of  performance  is  unnecessary,  it  is  still  necessary 
to  allege  an  ability  and  readiness  on  the  part  of  the  ven- 
dor to  perform,  or  that  he  would  have  been  able  to  per- 
form but  for  some  act  of  the  purchaser."  This  text  is 
supported  by  the  case  of  Booth  v,  Miliken,  127  App.  Div. 
522,  111  N.  Y.  Supp.  791,  affirmed  in  194  N.  Y.  553,  87 
N.  E.  1115. 

In  view  of  these  authorites,  we  are  constrained  to 
hold  that  the  demurrer  to  count  3  was  properly  sus- 
tained ;  and,  the  only  sufficient  count  having  been  vol- 
untarily withdrawn  by  plaintiff,  and  he  declining  to 
plead  further,  the  court  properly  rendered  a  judgment 
for  defendants. 

Affirmed. 

Anderson,  V.  J.,  and  Mayfield  and  Gardner,  J  J., 
concur. 
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Harris  Cortner  &  Co.  v.  Oneonta  Trust  &  B.  Co. 

Assumpsit. 

(Decided  April   14,  1914.    65  South.  68.) 

1.  Account;  Action  On;  Liability. — An  account  Includes  every  item 
of  Indebtednes  by  contract  express  or  implied;  hence,  where  defend- 
ant had  an  agent  engaged  in  the  purchase  of  cotton,  and  wrote  the 
agent  to  arrange  with  the  bank  to  honor  checks  for  the  purciiase 
price  of  cotton  which  would  be  taken  up  with  drafts  on  defendant, 
and  plaintiff  bank  agreed  to  such  an  agreement,  it  could  recover  on 
account  for  the  amount  of  checks  honored  but  not  taken  up 

2.  Contracts;  Principal  and  Agent;  Liability  of  Principal. — Under 
the  arrangement  here  shown  defendant  is  liable  to  the  bank  for  the 
amount  of  checks  honored  but  not  taken  up  regardless  of  whether 
the  transaction  was  in  the  name  of  defendant  or  that  of  its  agent* 
and,  as  the  defendant  was  the  only  party  benefited,  It  cannot  avoid 
liability  on  the  theory  that  the  requirement  that  drafts  should  be 
accompanied  by  bills  of  lading  so  qualified  its  liability  as  to  confine 
it  to  such  drafts  alone. 

3.  Same;  [terns  of  Recovery. — Where  a  cotton  buyer  induced  a 
bank  to  honor  its  agent's  checks  for  the  purchase  price  of  cotton, 
which  checks  were  to  be  taken  up  by  drafts  subsequently  issued,  the 
amount  of  exchange  and  express  charges  on  the  funds  advanced 
under  the  arrangement  was  properly  included  in  the  draft  where  it 
was  agreed  that  the  buyer  should  pay  them. 

4.  Principal  and  Agent;  Liability  of  Principal. — ^The  agent  not  being 
a  general  one,  the  principal  is  not  liable  for  checks  drawn  by  the 
agent  for  expenses,  not  included  in  the  agreement,  unless  the  payment 
of  such  check  was  ratified  by  the  principal. 

5.  Same;  Action;  Jury  Question. — ^The  question  whether  the  pay- 
ment of  checks  covering  the  items  of  expenses,  drawn  by  the  agent 
and  honored  by  the  bank,  were  ratified  by  the  principal,  was  one  for 
the  jury  under  the  evidence  In  this  case. 

Appeal  from  Morgan  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Action  by  the  Oneonta  Trust  &  Banking  Company 
against  Harins,  Cortner  &  Company,  on  an  account. 
Judgment  for  plaintiff  and  defendant  appeals.  Reversed 
and  remanded. 

Eyster  &  Eystbr,  and  Callahan  &  Harris^  for  ap- 
pellant.   Under  the  hypothesis  in  the  charge,  the  jury 
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would  have  no  right  to  disregard  Winn's  entire  evi- 
dence, as  therein  instructed. — Prater  v.  State,  107  Ala. 
32 ;  Little  v.  State,  39  South.  674.  No  man  can  be  made 
another's  debtor  against  his  will. — Seals  v.  Edmondson, 
73  Ala,  298;  Beard  v,  Houghton,  86  Ala.  204;  2  Enc. 
P.  &  P.  1912.  Plaintiff,  therefore,  could  not  recover 
under  the  common  counts.  No  ratification  is  shown. 
— Botta  V.  McCoy,  20  Ala.  578;  Brown  v.  Bamberger, 
110  Ala.  355.  The  oral  charge  of  the  court  was  bad. 
— 75  Mass.  287 ;  Beard  v,  Houghton,  supra;  2  Stew.  500 ; 
5  Ala.  258.  Knowledge  of  all  the  material  facts  and 
circumstances  connected  with  the  act  of  the  agent  is 
essential  to  a  binding  ratification  by  the  principal. — 
Herring  v.  Skaggs,  73  Ala.  455 ;  First  N.  Bank  v.  Allen, 
100  Ala.  467;  Moore  v.  Enslen,  112  Ala.  245;  Hallouyay 
V.  Borden,  168  Ala.  261.  Under  the  circumstances 
shown  the  legal  effect  of  the  banks  cashing  the  checks 
was  a  loan  to  agent,  and  taking  the  loan  and  extinguish- 
ing his  shortage  with  defendant  left  the  agent  debtor  to 
the  bank,  and  it  having  been  received  by  defendant  in 
good  faith,  it  cannot  now  be  recovered  by  the  bank. — 
Ala.  N.  Bank  v.  Rivers,  116  Ala.  11;  27  Cyc.  860;  79 
N.  Y.  183.  Defendant  is  not  liable  to  the  bank  for  the 
checks  drawn  to  cover  the  expenses  of  its  agents. — 2 
Stew.  500;  5  Ala.  258. 

T.  B.  BussBLL^  Osceola  Kyle,  and  E.  W.  Godbby^  for 
appellee.  The  request  must  be  construed  to  mean 
checks  signed  in  the  principal's  name  by  the  agent. — 
Thom^ton  v.  H.  A.  d  B.  R.  R.  Co.,  94  Ala.  357;  122  Am. 
St.  Bep.  434 ;  Li/tle  v.  Bcmk  of  Dothan,  121  Ala.  215. 
The  receipts  and  use  of  the  cotton  by  defendant  was  a 
ratification  of  the  payment  of  such  money  by  the  bank 
to  the  original  vendors  of  the  cotton. — Louisville  C.  Co. 
V.  Stokes,  79  Ala.  372;  Hoene  v.  Pollak,  118  Ala.  624; 
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104  U.  S.  192;  122  Am.  St.  Rep.  435;  31  Cyc.  1273. 
Whether  an  agent's  act  is  warranted  by  the  authority 
conferred  is  a  question  of  law  for  the  court. — 7  A.  &  E. 
Ann.  cases,  1037. 

McCLELLAN,  J. — Harris,  Cortner  &  Co.  was  a  firm 
the  business  of  which  was  dealing  in  cotton.  Offices 
were  maintained  at  Decatur  and  Anniston,  in  this  state. 
Oneonta  was  a  cotton-buying  point  within  the  territory 
assigned  to  the  Anniston  office.  W.  S.  Hanserd  was  en- 
gaged by  the  company  to  buy  cotton  at  Oneonta,  and 
under  that  engagement  did  buy  at  that  point  as  well 
as  at  others  in  that  section.  The  contract  with  Han- 
serd is  thus  summarized  in  the  record :  "Dated  Annis- 
ton, Oct.  1,  1910, — was  signed  by  Harris,  Cortner  & 
Company,  (and)  by  W.  S.  Hanserd,  and  in  which  it  was 
stipulated  that  Harris,  Cortner  &  Company,  employed 
W.  S.  Hanserd  from  Oct.  1,  1910,  until  April  1,  1911, 
a  period  of  six  months,  at  a.  salary  of  f  75.00  per  month, 
and  the  same  salary  was  to  be  paid  him  if  he  continued 
longer  in  the  service  of  Harris,  Cortner  &  Company, 
and  the  said  Hanserd  was  to  buy  cotton  for  Harris, 
Cortner  &  Company,  at  said  salary."  From  October  1, 
1910,  until  the  10th  day  of  that  month,  Hanserd  bought 
cotton  for  the  company  at  Oneonta,  drawing  a  draft, 
with  bill  of  lading  attached,  on  Harris,  Cortner  &  Co.  at 
Anniston  to  cover  each  purchase,  which  draft  was  hon- 
ored by  the  appellee  bank,  with  the  result  that  the  sel- 
ler was  paid  in  cash  for  his  cotton.  These  purchases, 
and  all  others  there  made  by  Hanserd,  were  made  subject 
to  verification,  in  price,  grade,  and  weight,  at  the  An- 
niston office. 

After  the  stated  method  had  been  observed  for  sever- 
al days,  Hanserd  was  advised  or  instructed,  by  letter 
from  Harris,  Cortner  &  Co.,  to  him,  of  date  October  8, 
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1910,  as  follows:  "Please  see  if  you  cannot  arrange 
with  your  banks  to  let  you  issue  checks  during  the  day 
for  the  cotton  you  buy,  and  then  take  up  these  checks 
every  afternoon  with  drafts  on  us  with  bill  of  lading 
attached.  This  will  help  us  considerably,  and  we  think 
you  can  make  this  arrangement  with  them  all  right" 
This  letter  was  shown  the  managing  officers  of  the  ap- 
pellee bank. 

In  brief  for  appellant  it  is  staed:  "Hanserd  then 
opened  an  account  with  the  Oneonta  Trust  &  Banking 
Company  in  the  name  of  Harris,  Cortner  &  Co.,  and 
would  pay  for  cotton,  which  he  purchased,  or  alleged  to 
have  purchased,  for  Harris,  Cortner  &  Co.  by  checks  on 
the  Oneonta  Trust  &  Banking  Company,  signed  Harris, 
Cortner  &  Co.  by  W.  S.  Hanserd,  and  Hanserd  would 
then  draw  a  draft  on  Harris,  Cortner  &  Co.  at  Anniston, 
with  bill  of  lading  attached,  and  deposit  the  same  with 
the  Oneonta  Trust  &  Banking  Company,  which  in  due 
season  would  be  paid  by  Harris,  Cortner  &  Co.  When 
the  drafts,  with  bill  of  lading  attached,  were  placed  in 
the  bank,  Harris,  (Cortner  &  Co.  was  credited  with  the 
draft.  In  some  indefinite  sort  of  way,  due  to  alleged 
shortgage  in  weight  and  claims  paid,  Hanserd  overdrew 
at  the  bank  in  large  sums,  totaling  between  |2,000  and 
f3,000,  and  the  appellants  are  sued  for  the  amount  of 
this  overdraft.'' 

When  the  letter  of  October  8th  is  considered  in  the 
light  of  the  theretofore  prevailing  practice  observed  by 
Hanserd  in  purchasing  cotton  for  appellant  at  Oneonta, 
there  would  seem  to  be  no  fair  doubt  of  the  necessary 
legal  effect  of  the  quoted  statements  of  the  letter  and  of 
the  resultant  legal  responsibility  of  the  cotton  company. 
It  is  manifest  that  no  financial  or  other  valuable  benefit 
accruefl  to  Hanserd  under  the  stated  original  practice 
or  under  that  established  and  observed  in  asserted  re- 
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liance  upon  the  letter  of  October  8th.  Hanserd's  duties 
were  to  buy  cotton  on  a  monthly  salary,  with  certain 
expense^  to  be  borne  by  the  company.  There  is  nothing 
to  indicate  the  entertainment,  by  any  one,  of  the  pur- 
pose or  intent  to  impose  upon  Hanserd,  or  for  Hanserd 
to  assume,  the  obligation  op  duty  to  furnish  the  funds 
with  which  to  buy  cotton  for  the  company.  Omitting 
particular  consideration  of  the  "check"  feature,  the  ob- 
vious purpose  of  the  letter  was  to  induce  the  bank  to 
furnish  the  means  with  which  Hanserd  was  to  purchase 
cotton  at  that  point.  Manifestly,  the  "checks"  alluded 
to  in  the  letter  were  to  be  drawn  on  the  bank,  and  their 
payment  by  the  bank  necessarily  formed  the  basis  of  the 
draft,  with  bill  of  lading  attached  to  be  drawn  on  the 
company  at  Anniston.  The  whole  process  disclosed  by 
the  evidence  was,  of  course,  for  the  convenience  and  ad- 
vantage of  the  company  in  purchasing  cotton  at  Oneon- 
ta. For  his  service,  Hanserd  was  to  be  paid  and  was 
paid  a  salary,  with  allowance  for  certain  expenses  in 
effecting  the  purpose  of  his  engagement;  and  the  bank 
was  to  be  compensated  for  the  advance  of  money  it 
would  and  did  thus  make  to  accomplish  the  company's 
object  in  buying  cotton.  Whether  Hanserd,  by  arrange- 
ment with  the  bank,  established  an  account  against 
which  to  check,  to  pay  the  sellers  of  cotton  to  the  com- 
pany, in  his  own  name  or  in  that  of  the  company  was 
and  is,  as  the  trial  court  concluded,  entirely  immaterial 
as  respects  the  liability  of  the  company  to  reimburse  the 
bank  for  the  aggregate  sum,  thus  furnished  the  com- 
pany and  invested  by  its  direction  and  authority,  by  its 
representative  in  the  cotton  less,  of  course,  the  total  sum 
paid  by  the  company  through  draft  drawn  upon  it  by 
Hanserd  in  favor  of  the  bank. 

If  the  funds  furnished  by  the  bank  were  employed 
by  the  company's  representative  (Hanserd)  in  the  pur- 
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chase  of  cotton  for  the  company,  it  was  of  no  import- 
ance, as  respects  the  company's  liability,  whether  an  ac- 
count, in  the  company's  name,  was  opened  with  the 
bank  by  Hanserd  or  a  formal  method  of  issuing 
"checks'-  was  established  or  observed. 

There  were  six  counts  in  the  complaint.  Those  num- 
bered 3,  4,  and  6  were  charged  out  by  the  court  at  the 
instance  of  defendant  (appellant).  The  three  remain- 
ing counts  submitted  by  the  trial  court  to  the  jury  pro- 
ceeded respectively  on  these  respective  theories  of  lia- 
bility: An  open  account,  money  loaned,  and  money 
paid  by  defendant  for  plaintiff.  While  under  the  undis- 
puted material  evidence  the  affirmative  charge  for  plain- 
tiff might  have  been  justified  on  counts  numbered  2  and 
5 — questions  not  now  necessary  to  be  considered  as  we 
view  the  matter — that  instruction  was  due  plaintiff  un- 
der the  count  numbered  1,  on  an  account.  "An  'ac- 
count' is  a  general  term  which  covers  any  item  of  in- 
debtedness, by  contract,  express  or  implied." — Dees  t?. 
Self,  165  Ala.  225,  228,  51  South.  735.  The  authority  of 
the  letter  of  October  8th  was  conclusively  established — 
if,  indeed,  it  was  not  admited  by  the  defendant.  That 
the  outlay  of  funds  by  the  bank,  on  the  order  or  checks 
of  Hanserd  whom  the  letter  of  October  8th  vested  with 
the  defendant's  authority  to  make  the  arrangement  with 
the  bank  and  to  invite  the  advances  by  the  bank,  created, 
unmistakably,  the  relation  of  debtor  and  creditor  be- 
tween the  bank  and  the  cotton  company  for  the  sums  so 
expended  or  furnished  by  the  bank.  Thus  an  indebted- 
ness by  defendant  to  plaintiff  was  created,  for  the  pay- 
•  ment  of  which,  by  the  defendant  to  the  bank,  there  was 
and  is  a  necessary  implication  of  law  so  to  do.  It  is 
not  conceivable  that  the  furnishing  of  funds  under  such 
circumstances  could  be  effected  and  yet  no  liability  to 
repay  exist  against  the  party  inviting  the  outlay  for  his 
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advantage  and  benefit  in  carrying  on  his  business.  That 
the  bank  should  or  could  be  held  as  a  censor  or  guar- 
antor, in  any  sense  or  degree  of  the  competency,  accu- 
racy, or  fidelity  of  defendant's  fully  commissioned  agent 
(Hanserd)  in  ordering  the  payment  of  funds  by  the 
bank  in  the  purchase  of  cotton,  is  a  contention  that 
cannot  be  approved.  The  fact  that  after  the  payment 
for  cotton  during  the  day  the  draft  for  the  aggregate 
amount  should  be  accompanied  with  bill  of  lading  did 
not  qualify  the  obligation  of  the  defendant  to  reimburse 
the  bank  for  the  sums  paid  by  the  bank  under  the  au- 
thority of  the  letter  of  October  8th. 

The  only  open  question  was  the  measure  of  the  recov- 
ei-y;  the  legally  chargeable  items  composing  it,  which, 
when  properly  summed  up,  and  the  aggregate  sum  le- 
gally paid  by  defendant  deducted  therefrom,  should 
give  the  amount  of  the  defendant's  liability.  It  appears 
that  approximately  $130,000  was  paid  out  by  the  bank 
between  October  8-10,  1911,  and  April  10,  1912.  Drafts 
drawn  by  Hanserd,  and  paid  by  defendant,  tolled  this 
sum  to  an  amount  (as  plaintiff  contends)  to  about  $2,- 
700.  The  unpaid  part  of  the  account  (called  an  "over- 
draft") was  variable  in  amount  between  the  dates  stat- 
ed, being  sometimes  large  and  sometimes  small.  The 
action  was  distinctly  rested  by  the  plaintiff  upon  the 
idea  that  particular  checks  had  not  been  paid — evident- 
ly on  the  notion  that  they  were  not  included  in  any 
draft  drawn  by  Hanserd  and  paid  by  the  defendant.  A 
list  of  checks  drawn  by  Hanserd  on  the  account  called 
the  ^Harris,  Cortner  &  Company  account"  and  paid  by 
the  bank  is  shown  in  the  transcript.  This  list  contains 
items  that,  manifestly,  could  not  be  justified  under  the 
authorization  of  the  letter  of  October  8th.  One  class 
of  these  items  was  board  for  the  keep  of  Hanserd.  The 
obligation  assumed  by  the  defendant  to  pay  Hanserd's 
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expenses,  at  Oneonta  or  other  places  to  which  he  was 
sent  to  buy  cotton,  did  not,  of  course,  alone  authorize 
the  bank  to  advance  or  pay  expenses  incurred  by  Han- 
serd  outside  of  the  authority  expressed  in  the  letter  of 
October  8th.  If  in  his  service  of  defendant  Hanserd 
paid  his  personal  expenses  by  checks  which  later  went 
into  the  amount  of  drafts  drawn  as  before  indicated, 
the  defendant  could  not  be  charged  therewith  unless 
with  full  knowledge  of  the  facts  drafts  embracing  the 
sums  expended  for  Hanserd's  personal  expenses  were 
paid  by  the  defendant.  It  cannot,  on  this  record,  be 
so  affirmed  as  a  matter  of  law. 

The  trial  court,  in  one  aspect,  appears  to  have  pro- 
ceeded in  its  instructions  to  the  jury  upon  the  theory 
that,  independent  of  ratification  by  the  defendant  of 
payments  made  by  the  bank  for  expenses  of  Hanserd, 
the  defendant  was  liable  if  such  expenses  or  payments 
were  '4n  furtherance  of  the  business  in  a  legitimate 
way" — "in  furtherance  of  defendant's  business."  This 
was  error.  There  is  no  evidence  that  Hanserd  was  the 
general  agent  of  the  company.  The  letter  of  October 
8th  bore  a  restricted  authority  only;  and  under  its  au- 
thorization neither  Hanserd  nor  the  bank  could  create 
a  liability  against  the  defendant,  although,  after  full 
knowledge  by  the  defendant,  a  liability  might  have  be- 
come fixed  as  the  result  of  ratification  by  the  defend- 
ant. 

There  was  evidence  tending  to  show  the  defendant's 
agreement  to  pay  the  bank  exchange  and  express 
charges  on  the  funds  with  which  Hanserd  would  pay 
for  cotton.  If  this  was  found  to  be  true,  items  there- 
for were  legally  chargeable  against  defendant  and  wei-e 
properly  included  in  the  amounts  of  drafts  drawn  by 
Hanserd  on  the  defendants. 
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The  court  was  in  error  in  charging  the  jury  as  fal- 
lows :  "No.  12.  If  the  jury  believe  the  evidence,  then 
the  court  charges  the  jury  that  the  flOO  check  signed 
in  the  name  of  Harris,  Cortner  &  Co.,  by  W.  S.  Hanserd, 
of  date  December  6,  1910,  payable  to  the  order  of  Har- 
ris, Cortner  &  Co.,  and  purporting  to  be  indorsed  by 
Harris,  Cortner  &  Co.,  constituted  a  liability  against, 
Harris,  Cortner  &  Co.,  provided  the  bank  paid  said 
check." 

Whether  this  item  was  chargeable  against  the  defend- 
ant depended  upon  whether  one  Mason,  employed  in  de- 
fendant's service  at  its  Anniston  oflSce,  had  authority  to 
bind  the  defendant  in  the  premises  and  thereby  ratify 
the  previously  unauthorized  act  of  Hanserd's  utterance 
of  checks  in  defendant's  name.  That  was  an  issue  of 
fact,  and  upon  it  the  evidence  was  not  without  dispute. 

The  court  was  in  error  in  affirmatively  instructing 
the  jury  that  the  item  (check)  for  |55.65  (f55.91)  wa« 
a  subject  of  charge  against  the  defendant.  Whether 
Hanserd  was  authorized  to  pay  that  sum  as  he  did  pay 
it  was  a  jury  question.  The  court  took  the  solution  of 
it  from  the  jury. 

The  judgment  is  reversed,  and  the  caus^  is  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Sayrb  and  db  Oraffbnribd^  JJ., 
concur. 
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Baker  v.  Lehman,  Weil  &  Co. 

Assumpsit. 

(Decided  April  23,  1914.    RelieariDg  denied  June  14,  1914. 
65  South.  321.) 

1.  Sales;  Contracts;  Certainty. — The  contract  examined  and  held 
BufTiciently  certain  to  constitute  a  valid  contract  of  sale  of  cotton  as 
although  the  prices  to  be  paid  for  the  grades  above  and  below  the 
basis  were  not  stated  in  figures,  they  were  agreed  to  be  settled  at 
the  prevailing  differences  at  the  time  of  delivery,  which  means  differ- 
ences in  the  market  price. 

2.  Same;  Rights  and  Obligations  of  Parties. — A  contract  which 
called  for  the  delivery  of  cotton  during  designated  months,  and  pro- 
vides the  method  for  determining  the  price,  permits  the  seller  to 
deliver  at  any  time  during  the  specified  months,  and  binds  the 
purchaser  to  liave  some  one  ready  to  receive  and  Inspect  on  reason- 
able notice,  and  if  possible,  to  agree  on  the  price,  and  the  buyer 
cannot  remain  wholly  inactive  and  claim  a  breach  by  the  seller's 
failure  to  perform;  but  it  is  enough  for  the  buyer  to  demand  the 
performance  at  the  proper  time  and  place,  provided  he  is  ready,  able 
and  willing  to  perform. 

3.  Same. — ^Where  one  contracts  to  buy  cotton  he  need  not  Inform 
the  seller  of  the  extent  of  his  purchases  about  the  time  of  the  mak- 
ing of  the  contract,  and  the  fact  that  he  does  not  do  so,  and  that 
unfavorable  fluctuations  in  the  market  render  him  unable  to  pay 
for  the  seller's  cotton,  does  not  show  a  fraud  on  the  seller. 

4.  Same. — The  fact  that  the  buyer  in  a  contract  falsely  represent- 
ed himself  as  being  worth  a  million  dollars,  does  not  justify  the  seller 
In  rescinding  the  contract,  unless  the  buyer  is  unable  to  make  the 
purchase  at  the  proper  time ;  deceit  without  injury  not  giving  a  cause 
of  action  nor  furnishing  ground  for  the  rescission  of  the  contract. 

5.  Same;  Evidence. — A  buyer  suing  for  a  breach  of  contract  to 
deliver  cotton  may  show  that  he  has  been  for  many  years  regularly 
engaged  in  the  legitimate  business  of  buying  cotton  for  actual  deliv- 
ery, and  that  he  has  special  arrangements  with  the  bank  to  furnisli 
money  needed  for  cotton  purchases  as  showing  his  means  and 
facilities  for  handling  the  contract  and  business. 

fi.  Sam^. — The  ownership  or  possession  of  cotton  by  a  seller  at 
the  time  of  the  contract  of  sale  was  not  essential  to  the  validity  of 
the  sale,  and  the  invalidity  of  the  contract  is  not  to  be  inferred 
from  the  mere  fact  that  the  seller  had  no  cotton  on  hand  at  the 
time  of  making  the  sale.  It  appearing  further  that  the  seller  was  a 
merchant  who  regularly  bought  cotton  from  the  neighboring  planters. 

7.  Safne. — ^The  readiness  and  ability  of  the  buyer  to  pay  for  goods 
contracted  for  is  shown  prima  facie  by  his  demand  for  their  delivery 
made  on  the  seller  at  the  proper  time  and  place. 
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8.  Same. — ^Where  the  seller  had  not  based  his  failure  to  perform 
on  the  Inability  of  the  buyer  to  accept  and  pay,  very  slight  evidence 
of  the  buyer's  readiness  and  ability  to  pay  for  the  goods  bought  is 
sufficient. 

9.  Same. — It  is  not  essential  that  a  buyer  keep  or  have  the  actual 
money  on  hand  for  payment  to  show  his  readiness  and  ability  to  pay 
for  the  goods  contracted  for,  since  his  credit  may  enable  him  to  obtain 
the  money  and  pay  the  price. 

10.  Same. — ^Where  tlie  buyers  were  an- established  cotton  firm  con- 
currently making  and  executing  similar  contracts  of  purchase 
throughout  the  same  territory,  and  having  arrangements  with  the 
bank  to  supply  the  money  needed  to  pay  for  cotton  contracted  for, 
and  demanded  of  the  seller  on  the  last  day  of  the  seller's  optional 
period  delivery  of  the  goods  sold,  it  sufficiently  appeared  that  the 
buyers  were  ready  and  able  to  pay  for  the  cotton,  on  which  to  base 
an  action  for  the  seller's  failure  to  deliver. 

11.  Onminu;  Contracts;  Futures. — In  the  absence  of  affirmative 
evidence  to  the  contrary  the  law  will  presume  from  a  contract  of 
sale  of  cotton,  valid  on  its  face,  that  an  actual  delivery  was  intended. 

12.  Same. — Where  the  seller  sought  to  show  the  illegality  of  his 
cotton  contract  as  a  mere  deal  in  futures,  it  was  not  competent  to 
show  that  in  several  instances  the  buyer  had  settled  other  delivery 
contracts  by  a  payment  of  margins  without  delivery. 

13.  Custom  and  Usage:  Explanation  of  Contract. — ^Where  the  ex- 
istence of  a  grade  of  cotton  specifiod  in  a  contract  for  the  sale  of 
cotton  was  generally  known  to  the  trade,  the  non-existence  of  such 
a  grade  in  the  local  cotton  trade  was  immaterial,  for  the  use  of  the 
term  by  the  parties  to  the  contract  was  prima  facie  evidence  that 
there  was  such  a  grade  and   that  they  understood  its  application. 

14.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  the  same 
defense  is  available  under  other  pleas  no  harm  is  done  by  sustaining 
demurrers  to  similar  pleas,  even  if  erroneous. 

15.  Evidence:  Judicial  Notice;  Common  Knowledpe. — ^The  courts 
judicially  know  that  cotton  is  a  world  staple  and  that  its  price  is 
fixed  everywhere  by  the  daily  market  quotations  furnished  by  the 
2otton  exchanges  in  the  markets,  and  that  cotton  is  bought  and  sold 
at  prices  graduated  according  to  its  classified  quality  as  fixed  by 
universal  standards. 

IG.  Same;  Parol  Evidence:  Contracts. — Where  the  action  is  on  a 
written  contract  set  out  in  the  complaint  and  a  plea  alleges  the 
breach  by  i)laintiff  of  a  contemi)oraneous  agreement  alleged  to  be  part 
of  the  consideration  of  the  contract,  the  plea  was  demurrable,  since  the 
writing  cannot  be  varie<l  l»y  a  contemporaneous  parol  agreement,  and 
be<*ause  all  prior  and  contemporaneous  agreements  are  conclusively 
presumed  to  lie  merge<l  in  the  written  contract. 

17.  Pleading;  Explanation  of  Tenns;  Sufficiency  of  Complaint. — 
In  declaring  on  a  contract  containing  trade  terms,  the  complaint 
need  not  explain  their  significance,  although  such  significance  is  not 
of  judicial  cognizance:  if  the  terms  are  used  technically  and  also 
have  a  common  meaning,  it  may  become  necessary  to  allege  the 
meaning  intended. 
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18.  Same;  Conclusions. — Where  the  seller  seeks  to  avoid  a  con- 
tract because  made  in  furtherance  of  an  unlawful  business,  he  must 
allege  facts  supporting  that  conclusion,  and  an  allegation  of  general 
purpose  of  the  buyer  alone  to  resell  the  commodity  in  violation  of 
law,  does  not  show  the  Illegality  of  the  contract. 

19.  Same;  Issue  of  Law. — A  plea  which  alleges  merely  that  the 
contract  exhibited  by  the  complaint  is  void  for  uncertainty,  tenders 
an  Issue  of  law,  and  may  properly  be  stricken. 

20.  Contracts;  Illegality;  Business  Violative  of  Lair, — Contracts 
made  in  furtherance  of  a  business  conducted  in  violation  of  law  are 
illegal  and  unenforceable. 

21.  Alteration  of  Instruments ;  Effect. — ^Where  a  party  to  a  written 
contract  procures  a  third  person  to  bec-ome  a  joint  obligor  therein,  or 
make  any  change  on  the  face  of  the  paper  varying  its  legal  effect  or 
operation,  the  alteration  invalidates  the  contract  in  toto :  the  en- 
dorsement of  a  contract  of  guaranty  by  one  of  the  parties  without 
the  consent  of  the  other  does  not  Invalidate  the  contract. 

22.  Same;  Collateral  Agreement;  Effect. — Where  the  guaranty  by  a 
third  person  that  the  purchaser  would  perform  his  part  of  the  con- 
tract was  endorsed  on  the  paper  containing  the  contract,  but  was  a 
mere  gratuity,  neither  the  alteration  nor  cancellation  of  the  guaranty 
affectetl  the  rights  or  liability  of  the  seller. 

23.  Trial:  Reception  of  Evidence. — A  plaintiff  may  offer  In  evidence 
a  contract  on  which  he  sues,  without  offering  any  collateral  under- 
taking between  plaintiff  and  a  third  person,  or  between  defendant 
and  a  third  person,  although  It  appears  on  the  same  paper. 

Appeal  from  Coosa  Circuit  C\)urt. 

Heard  before  Hon.  S.  L.  Brewer. 

Action  by  Lehman,  Weil  &  Co.  against  D.  W.  Baker 
for  breach  of  contract  to  deliver  100  bales  of  cotton. 
Prom  a  judgement  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  contract  is  as  follows: 

Terms  of  agreement  entered  into  between  D.  A.  Baker 
of  G(K)dwater,  Alabama,  [larty  of  the  first  part,  and 
Lehman,  Weil  &  Company  of  Montgomery,  Alabama, 
party  of  the  second  part,  witnesseth :  That  in  consid- 
eration of  the  mutual  promises  hereinafter  set  forth, 
and  the  sum  of  one  dollar  cash  to  each  of  said  parties 
paid  by  the  other,  the  receipt  of  which  is  hereby  ac- 
knowledged, the  party  of  the  first  part  hereby  sells  to 
the  party  of  the  seccmd  part  100  bales  of  cotton  to  be 
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delivered  in  October  and  November,  1909,  and  to  aver- 
age in  weight  not  less  than  490  pounds,  nor  more  than 
510  pounds  per  bale,  basis  fours,  reweighed  and  free  on 
board  the  cars  at  Goodwater;  the  difference  for  the 
grades  above  and  below  basis  are  to  be  settled  at  the 
prevailing  differences  at  the  time  of  the  delivery,  re- 
weights  and  grades  to  be  settled  at  Goodwater  and  cot- 
ton paid  for  at  Goodwater  upon  delivery.  In  the  event 
of  difference  of  opinion  between  the  parties  hereto  men- 
tioned as  to  the  grade,  each  party  to  this  contract  is  to 
select  one  arbitrator,  and  in  the  event  they  cannot  agree, 
they  are  to  select  a  third  arbitrator,  and  both  parties 
are  bound  by  said  arbitration.  It  is  hereby  understood 
and  agreed  that  the  said  party  shall  deliver  and  accept 
the  cotton  according  to  the  terms  herein  specified. 

The  complaint  alleges  the  contract,  plaintiffs'  readi- 
ness, ability,  and  willingness  at  all  times  to  carry  out 
the  contract  on  their  part,  and  the  failure  and  refusal 
of  defendant  to  carry  out  said  contract  upon  his  part, 
in  that  he  failed  and  refused  to  deliver  the  cotton  called 
for  in  the  contract,  or  any  part  thereof. 

Riddle,  Ellis  &  Riddle,  for  appellant.  If  no  deliv- 
ery was  intended  the  contract  was  void. — §  3349,  Code 
1907;  see,  also,  §§  3351,  6473,  6475,  Code  1907.  Con- 
tracts in  aid  of  or  in  furtherance  of  an  unlawful  busi- 
ness are  illegal  and  unenforceable. — Blutheivthal  v.  Mc- 
Whorter,  131  Ala.  642.  Contracts  for  the  sale  of  com- 
modities must  be  certain  as  to  the  property,  quantity 
and  quality,  the  price  to  be  paid,  and  the  time  and  place 
of  delivery,  or  the  contract  will  be  void  for  uncertainty. 
— Elmore-Quillian  Co.  v.  Farrish,  54  South.  203.  Plain- 
tiff must  first  show  a  compliance  with  all  the  provisions 
of  the  contract  on  his  part,  or  a  readiness,  willingness 
and  ability  to  perform  before  he  can  complain  of  the 
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breach  on  the  part  of  the  seller. — Elliott  v.  Hoiviaon, 
146  Ala.  568.  It  is  not  necessary  to  allege  evidential 
facts  in  a  case. — Baker  v.  Hutchinson,  147  Ala.  636.  A 
material  alteration  of  contract  after  its  execution  with- 
out the  consent  of  the  parties  sought  to  be  charged  ren- 
ders the  contract  void  and  unenforceable. — Brown  v. 
Johnson  Bros.,  127  Ala.  292.  Where,  in  making  a  con- 
tract involving  financial  responsibility,  a  party  fraudu- 
lently misrepresents  or  falsely  states,  or  withholds  his 
financial  standing,  he  perpetrates  a  fraud  on  the  other 
party  to  the  contract. — Pelham  v.  Grocery  Co.,  146  Ala. 
445 ;  82  Ala.  581 ;  9  Cyc.  433  and  461.  The  consideration 
of  a  contract  may  be  impeached  or  contradicted  by  parol 
testimony. — Ragsdale  v.  Oresham,  141  Ala.  308;  117 
Ala.  603 ;  10  Ala.  163.  Whatever  the  terms  of  the  con- 
tract are,  parol  testimony  is  competent  to  show  fraud 
even  though  it  may  result  in  contradicting  the  terms  of 
the  contract. — Bank  v.  Wehh,  108  Ala.  132;  Blackmon 
V,  Johnson,  35  Ala.  252;  17  Cyc.  695. 

Weil^  Stakbly  &  Vabdbman,  E.  B.  Babt^bs^  and 
Phares  Coleman,  for  appellee.  This  suit  is  not  with- 
in the  doctrine  announced  by  this  court  in  the  case  of 
Elmore-Q.  Co.  v.  Parrish,  54  South.  203.  It  was  not  nec- 
essary to  define  the  meaning  of  the  trade  terms  used 
nor  any  custom  or  general  usage  in  Qoodwater  in  regard 
to  the  meaning  of  the  same. — 9  Cyc.  582-3,  823-4.  Pleas 
4,  6  and  9  were  defective,  and  properly  sticken. — Conti. 
I.  Co.  V.  Park,  142  Ala.  650.  Pleas  10,  11,  12,  13,  14 
and  15  were  also  defective,  since  neither  party  can  en- 
graft into  the  contract  by  oral  testimony  a  provision 
not  contained  therein. — Leftkovitch  v.  First  Nat.  Bank, 
152  Ala.  521.  Pleas  16,  17  and  18  were  defective,  as 
it  is  necessary  that  the  party  complaining  should  have 
been  prejudiced  or  injured  by  the  fraud  or  deceit. — 
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Bomar  v.  Rosser,  131  Ala.  215;  9  Cyc.  431.  Under  the 
general  issue  advantage  may  be  had  of  the  fact  that  the 
conltract  was  violative  of  public  policy,  contrary  to 
statutes  or  void  for  uncertainty. — L.  &  N.  v.  AUgoody 
113  Ala.  163;  Ala,  G.  L.  L  Co.  v.  Mobile  L.  I.  Co.,  81 
Ala.  429;  103  U.  S.  261.  It  does  not  matter  whether 
the  seller  had  the  cotton  in  his  possession  at  the  time 
the  contract  was  made. — Perrymcm  v.  Wolfe,  93  Ala. 
290;  Hooper  v.  Nuckles,  39  South.  711.  The  law  pre- 
sumes that  a  contract  was  valid. — ^Authorities  next 
above.  Counsel  discuss  other  assignments  of  error,  bat 
without  further  citation  of  authority. 

SOMERVILLE,  J.— The  contract  sued  on  is  suffi- 
ciently certain  as  to  all  of  its  terms  to  constitute  a  valid 
and  binding  agreement,  and  the  demurrer  to  the  com- 
plaint was  properly  overruled.  While  the  prices  to  be 
paid  for  the  grades  of  cotton  above  and  below  4's  (shown 
by  the  evidence  to  mean  "good  middling'^)  are  not  stat- 
ed in  figures,  yet  they  are  to  be  settled  "at  the  prevail- 
ing differences  at  the  time  of  delivery";  and,  if  there 
is  any  disagreement  as  to  the  proper  grading  of  the 
bales  as  to  quality,  a  practicable  mode  of  settlement  by 
arbitration  is  provided  for.  "Prevailing  differences'-  ob- 
viously means  differences  in  the  market  price,  and 
whether  or  not  there  might  be  differences  at  a  given 
time  has  no  bearing  on  the  ascertainable  certainty  of 
the  price.  If  there  were  no  differences,  then  the  price 
would  be  11  cents  whatever  the  grade  might  be.  But  if, 
for  example,  "middling^^  cotton  were  delivered,  the  price 
would  be  11  cents,  less  as  many  points  as  there  were 
points  of  difference  then  prevailing  between  good  mid- 
dling and  middling  grades. 

The  case  of  Elmore  d  Co.  v.  Parrish  Bros.,  170  Ala. 
499,  54  South.  203,  pronounced  upon  the  insuflSciency 
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of  a  provision  in  a  contract  for  the  sale  of  cotton  that 
grades  below  "strict  middling"  (the  price  for  which 
waa  specified)  should  be  "at  difference  to  be  agreed 
upon  at  the  time  of  the  delivery"  (italics  ours).  That 
case,  which  is  cited  and  relied  upon  by  appellant,  clear- 
ly has  no  bearing  on  the  suflSciency  of  the  terms  of  the 
contract  here  involved. 

We  judicially  know  that  cotton  is  a  world  staple,  and 
that  its  price  is  approximate  fixed  everywhere  by  the 
daily  market  quotations  furnished  by  the  cotton  ex- 
changes in  the  world's  great  markets ;  that  the  staple  is 
bought  and  sold  at  prices  minutely  graduated  accord- 
ing to  its  classified  quality  as  fixed  by  worldwide  stand- 
ards; that  there  is  for  every  day  in  the  year  a  specific 
and  ascertainable  market  price  for  each  of  the  desig- 
nated grades;  and  that  the  slight  variations  in  price 
for  different  localities  are  founded  upon  the  varying 
cost  of  transportation  to  the  centers  of  consumption  and 
distribution. 

In  declaring  upon  a  contract  containing  trade  terms, 
though  their  significance  is  not  of  judicial  cognizance, 
it  is  not  necessary  to  expound  their  meaning  in  the  com- 
plaint, however  necessary  it  may  be  to  do  so  in  the 
evidence.  An  exception  to  this  rule  may  perhaps  be  rec- 
ognized where  the  terms  are  used  technically  and  have 
also  a  common  meaning,  but  the  phrase  "basis  4's"  is 
not  of  that  exceptional  character. 

By  the  terms  of  this  contract  the  initiative  rested 
upon  the  vendor.  It  was  his  duty  to  deliver  100  bales 
of  cotton  at  any  time  during  the  months  of  October  and 
November,  and  it  was  the  duty  of  the  vendee  to  have 
some  one  ready  to  receive  and  inspect  it  upon  reasonable 
notice,  and  if  possible  to  agree  upon  its  classification, 
thereby  determining  the  price  to  be  paid.  When  these 
preliminaries    were    accomplished,    it    then    devolved 
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upon  the  vendee  to  tender  the  amount  of  the  purchase 
price  to  the  vendor. 

Under  such  a  contract,  however,  the  vendee  could  not 
remain  wholly  inactive  and  claim  a  breach  by  the  ven- 
dor's failure  to  perform.  But  it  is  enou^  if  he  de- 
mands performance  at  a  proper  time  and  place,  being 
then  able,  ready,  and  willing  to  perform  on  his  own  part. 
The  complaint  alleges  all  that  is  necessary  in  this  re- 
spect to  show  a  right  of  action  in  plaintiff. — Long  v. 
Addix  184  Ala.  236,  63  South.  983 ;  Moss  v.  King,  infra, 
65  South.  180;  Tinney  v.  Ashley,  15  Pick.  (Mass.)  546, 
26  Am.  Dec.  620 ;  Hapgood  v.  Shaw,  105  Mass.  276 ;  GuU- 
ford  V,  Mason,  22  R.  I.  422,  48  Atl.  386. 

The  defendant  interposed  about  40  special  pleas  be- 
sides the  general  issue,  to  the  most  of  which  demurrers 
were  sustained. 

A  plea  which  merely  asserts  that  the  contract  sued 
on  is  in  violation  of  a  certain  section  of  the  Code,  or 
that  it  is  "of  the  kind  commonly  called  futures"  (as 
designated  by  section  3345  of  the  Code),  states  a  mere 
conclusion  of  the  pleader,  and  is  deficient  on  apt  demur- 
rer. The  elemental  facts  showing  that  the  contract  is 
within  the  inhibited  class  must  be  clearly  averred.— 
Continental  Ins.  Co.  v.  Parkes,  142  Ala.  650,  39  South. 
204. 

A  plea  to  an  action  on  a  written  contract,  set  out  in 
the  complaint  in  full,  which  sets  up  plaintiff's  breach  of 
an  extraneous  agreement  alleged  to  be  part  of  the  con- 
sideration of  the  contract  sued  on,  is  an  attempt  to 
vary  and  contradict  the  terms  of  a  written  contract  com- 
plete in  itself,  and  such  a  plea  is  subject  to  demurrer. 
This  is  so  not  only  because  the  writing  cannot  be  varied 
by  a  parol  contemporaneous  agreement,  but  also  be- 
cause all  prior  and  contemporaneous  stipulations,  ver- 
bal or  written,  are  conclusively  presumed  to  be  merg- 
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ed  in  the  complete  written  memorial  adopted  by  the  par- 
ties.— Leftkovitz  v.  First  National  Bank,  152  Ala.  521, 
528,  44  South.  617. 

It  follows,  of  course,  that  if  a  guaranty  by  a  third 
person  that  plaintiffs  would  carry  out  their  contract 
was  in  fact  indorsed  upon  the  paper  containing  the 
principal  contract,  it  was  a  mere  gratuity,  and  neither 
its  alteration  nor  cancellation  could  be  any  concern  of 
defendants. 

It  follows,  also,  that  plaintiffs  might  offer  in  evidence 
the  principal  contract  without  offering  any  collateral 
undertaking  between  plaintiffs  and  a  third  party,  or  be- 
tween defendant  and  a  third  party,  though  it  appeared 
on  the  same  paper  therewith. 

It  is  the  law  that  if  one  party  to  a  written  contract 
procures  a  third  person  to  become  a  joint  obligor  there- 
in, or  makes  any  change  on  the  face  of  the  paper  which 
varies  its  legal  operation  and  effect,  such  alteration 
invalidates  the  contract  in  toto.  But  a  collateral  con- 
tract of  guaranty  does  not  affect  the  relations  or  obli- 
gations of  the  parties  to  the  principal  contract,  nor  in 
any  way  vary  its  effect.  Hence  the  indorsement  of  such 
an  undertaking  on  the  writing,  though  without  the  con- 
sent of  one  of  the  parties,  is  without  legal  significance, 
or  prejudicial  effect. 

It  was  not  the  duty  of  plaintiffs  to  inform  defend- 
ant as  to  the  extent  of  their  cotton  purchases  about  the 
time  they  bought  from  him ;  and  the  fact  that  they  did 
not  do  so,  and  that  unfavorable  fluctuations  in  the  mar- 
ket might  have  embarrassed  them  to  such  an  extent  as 
to  render  them  unable  to  pay  for  defendant's  cotton, 
does  not  show  a  fraud  upon  defendant  with  respect  to 
his  contract  of  sale. 

Nor  would  the  fact  that  plaintiffs  represented  them- 
selves as  being  worth  a  million  dollars,  though  in  fact 
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they  were  not,  justify  defendant  in  the  rescission  of  the 
contract,  unless  plaintiffs  were  unable  to  make  the  pur- 
chase at  the  proper  time;  for  only  in  that  event  could 
defendant  have  been  injured.  It  is  not  alleged  that  de- 
fendant rescinded  the  contract  on  account  of  this  alleg- 
ed false  inducement  to  him  to  make  it ;  nor  that  he  was 
in  any  way  injured  thereby.  Deceit  without  injury 
neither  gives  a  cause  of  action,  nor  furnishes  a  ground 
for  rescission  of  a  contract. — Dams  v.  Betz,  66  Ala.  206 ; 
Bomar  v.  Rosser,  131  Ala.  215,  31  South.  530 ;  14  A.  & 
E.  Enc.  Law,  137,  138;  9  Cyc.  431. 

A  contract  made  in  furtherance  of  a  business  con- 
ducted in  violation  of  law  is  itself  illegal  and  unen- 
forceable.— Bhcthenthal  v,  McWhorter,  131  Ala.  642,  31 
South.  559.  But  a  plea,  seeking  to  avoid  a  contract  as 
being  in  furtherance  of  an  unlawful  business,  must  al- 
lege, not  merely  the  conclusion  of  law,  but  the  facts 
leading  to  that  conclusion.  And  in  the  case  last  cited 
these  facts  are  said  to  be  knowledge  of  and  participation 
by  the  vendor  in  the  vendee's  purpose  to  resell  unlaw- 
fully, coupled  with  an  actual  sale  by  the  vendee.  A 
mere  general  purpose  in  the  mind  of  the  vendee  alone  to 
resell  a  commodity  in  violation  of  law  does  not  render 
his  contract  of  purchase  illegal. 

A  plea  which  merely  alleges  that  the  contract  sued  on 
and  fully  exhibited  by  the  complaint  is  void  for  uncer- 
tainty, tenders  an  issue  of  law  and  not  of  fact,  and 
might  properly  be  stricken  from  the  file. 

A  number  of  special  pleas  allege  that  the  contract  is 
void  for  uncertainty  in  that  there  was  no  general  cus- 
tom or  usage  in  the  town  of  Goodwater  by  which  any 
particular  grade  of  cotton  was  known  or  designated  as 
"4's."  The  existence  of  such  a  grade  in  the  nomencla- 
ture of  the  local  cotton  trade  in  Goodwater  was  obvious- 
ly of  no  importance.    It  was  enough  if  such  a  grade  was 
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known  to  the  trade  generally ;  and  the  use  of  the  term 
by  the  parties  is  prima  facie  evidence  that  there  was 
such  a  grade,  and  that  they  understood  its  application. 

Some  of  the  pleas  allege  that  there  was  no  prevailing 
difference  in  Goodwater  between  the  prices  of  grades  of 
cotton  above  and  below  "4's."  If  this  were  true  as  al- 
leged, the  only  result  would  be  that  all  the  cotton  pur- 
chased would  be  at  the  price  of  11  cents  a  pound,  and 
this  would  be  no  answer  to  the  complaint. 

Moreover,  if  there  were  any  merit  in  the  defenses  set 
up  in  the  two  classes  of  pleas  last  above  noticed,  the 
benefit  of  them  was  available  under  the  general  issue; 
and  this  observation  is  true  also  of  all  of  the  pleas 
setting  up  the  statutory  invalidity  of  the  contract. — 
Alabama^  etc,  Ins,  Co,  v.  Mobile  Mut.  Ins.  Co.,  81  Ala. 
329,  1  South.  561,  citing  Osca/nyan  v.  Arms  Co.,  103  U. 
S.  266,  26  L.  Ed.  539;  Woods  v.  Armstrong,  54  Ala. 
150,  25  Am.  Rep.  671;  9  Cyc.  740  (II). 

For  the  reasons  above  set  forth,  the  sustaining  of  the 
demurrers  to  defendant's  several  special  pleas  did  not 
involve  any  error  prejudicial  to  him. 

It  was  competent  for  plaintiffs  to  show  that  they  were 
and  had  been  for  many  years  regularly  engaged  in  the 
legitimate  business  of  buying  cotton,  for  actual  deliv- 
ery, all  over  a  certain  territory,  not  to  show  the  legit- 
imacy of  the  instant  contract,  but  as  tending  to  show 
their  means  and  facilities  for  handling  such  business; 
and  in  that  connection  it  was  competent  also  to  show 
that  they  had  made  special  arrangements  with  local  or 
other  banks  to  furnish  them  the  money  needed  for  cot- 
ton purchases  and  payments. 

Credit  sufficient  to  enable  them  to  raise  the  needed 
money  is  an  adequate  foundation  for  plaintiffs'  ability 
4md  readiness  to  pay. — McOehee  v.  Hill,  1  Ala.  140  (3). 

It  was  not  competent  for  defendant  to  show  that  in 
several  instances  plaintiffs  had  settled  other  delivery 
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contracts  by  the  payment  of  margins  without  delivery. 
Under  the  statute  such  evidence  would  stamp  those  par- 
ticular contracts  with  presumptive  illegality,  but  this 
presumption  would  not  be  extended  to  separate  and  dis- 
connected purchases  from  other  people.  This  does  not 
deny  the  rule  that,  where  an  unlawful  intent  is  sought 
to  be  imputed  to  a  particular  transaction,  evidence  may 
be  admitted  of  other  similar  transactions  exhibiting 
such  an  intent  if  shown  to  be  nearly  related  in  time  and 
purpose,  so  as  to  illustrate  a  single  and  consistent  de- 
sign.—iV^e^ms  V.  Sterner,  113  Ala.  562  (5),  22  South.  435. 

However,  the  trial  court,  upon  the  withdrawal  of 
plaintiffs'  objections,  seems  to  have  allowed  defendant 
full  latitude  as  to  such  transactions,  and  he  can  have 
no  complaint  as  to  their  former  exclusion. 

The  two  pages  from  plaintiffs'  ledger,  offered  by  de- 
fendant, showing  an  account  with  Lehman  Bros.,  of 
New  York  and  items  of  cotton  sold  to  them,  were,  as  far 
as  we  can  see,  wholly  foreign  to  the  issues  of  this  case 
and  were  properly  excluded. 

The  contract  sued  on  is  valid  upon  its  face,  and,  in 
the  absence  of  affirmative  evidence  to  the  contrary,  the 
law  will  presume  that  an  actual  delivery  of  the  cotton 
was  intended. — Perryman  v.  Wolffe,  93  Ala.  290,  9 
South.  148. 

The  ownership  or  possession  of  cotton  by  defendant 
at  the  time  of  his  agreement  to  sell  to  plaintiffs  was  not 
at  all  essential  to  the  validity  of  the  transaction. — 
Perrymim  v.  Wolffe,  supra;  HoAJoley  v.  Bibb,  69  Ala- 
52.  Hence  its  invalidity  cannot  be  inferred  from  the 
mere  fact  that  defendant,  a  merchant  who  regularly 
bought  cotton  from  the  neighboring  planters,  then  had 
no  cotton  on  hand,  and  that  fact  was  not  admissible  in 
evidence;  at  least  unless  it  was  accompanied  by  other 
competent  evidence  of  an  intention  not  to  deliver.    A 
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careful  consideration  of  the  record  does  not  disclose  any 
legitimate  evidence,  admitted  or  offered,  which  could 
afford  the  necessary  and  reasonable  inference  that  this 
contract  was  founded  upon  any  agreement  or  under- 
standing that  it  was  to  be  discharged  by  the  payment  of 
margins  without  actual  delivery.  Defendant  hiinself 
does  not,  in  the  course  of  his  testimony,  even  hint  at 
such  an  understanding,  and,  outside  of  the  pleadings, 
the  charge  rests  solely  upon  the  unfounded  argumenta- 
tive insinuations  of  counsel. 

We  have  now  discussed  all  of  those  questions  and 
principles  which  we  deem  to  have  been  of  importance  in 
the  trial  and  proper  determination  of  the  case.  To  pro- 
long this  opinion  by  a  detailed  discussion  of  every  ruling 
of  the  trial  court  here  complained  of  would  be  a  useless 
expense  to  the  state,  and  of  no  advantage  to  any  one. 
We  have  examined  each  one  of  them,  and  do  not  find 
prejudicial  error. 

The  trial  court,  on  proper  written  request,  gave  to  the 
jury  the  general  affirmative  charge  in  favor  of  the  plain- 
tiffs. It  is  insisted  that  this  was  erroneous:  (1)  Be- 
cause the  intention  of  the  parties  as  to  actual  delivery 
of  the  cotton  was  on  the  evidence  a  disputed  question  of 
fact;  and  (2)  because  the  readiness  and  ability  of  plain- 
tiffs to  accept  and  pay  for  the  cotton  during  the  period 
when  it  might  have  been  delivered  was  not  sufficiently 
shown  to  justify  the  withdrawal  of  that  issue  from  the 
jury.  We  have  already  concluded  adversely  to  the  first 
contention. 

Respectable  authorities  have  held  that  a  purchaser's 
readiness  and  ability  to  pay  for  the  goods  contracted  for 
is  sufficiently  shown,  prima  facie,  by  his  demand  for 
their  delivery  made  upon  the  vendor  at  the  proper  time 
and  place. — Squier  v.  Hunt,  3  Price,  68  (citing  Wilks 
V.  Atkinson,  1  Marsh.  412) ;  Diggers  v.  Piwe,  5  Ga.  171 
(citing  2  Wm.  Saunders,  352,  a). 
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And  it  seems  to  be  well  settled  that  very  slight  evi- 
dence is  sufficient  to  show  such  readiness  and  ability. — 
Hough  V,  Rawsofi,  17  111.  588 ;  Kitzinger  v.  Sanborn,  70 
111.  146;  Bronson  t?.  Wiman,  10  Barb.  (N.  Y.)  406  (af- 
firmed in  8  N.  Y.  182) ;  Salmon  Co.  v.  Box  Co.,  158  Cal. 
567,  112  Pac.  454.  This  is,  of  course,  especially  true 
where  the  vendor  has  not  based  his  failure  to  deliver 
upon  the  vendee's  inability  to  accept  and  pay,  and  there 
is  no  serious  contention  of  such  inability  on  the  trial. 
— Salmon  Co.  v.  Box  Co.,  supra. 

In  this  state  it  has  been  specifically  decided  that  in 
actions  like  this  the  doctrine  of  strict  tender  is  not  to 
be  applied,  and  the  purchaser  of  goods  need  not  keep 
nor  have  the  actual  money  for  payment. 

"The  law,  in  requiring  proof  of  ability  \n  such  cases 
as  this,  is  to  prevent  either  party  from  taking  advan- 
tage of  a  breach  of  contract  which  he  himself  was  not 
able  to  comply  with ;  and  yet,  if  the  law  were  thus  to  be 
settled  (i.  e.,  as  requiring  the  vendee  to  have  the  actual 
money),  a  man  of  undoubted  ability  to  comply  with  his 
contract  in  point  of  fact  would  in  theory  be  held  incom- 
petent. •  •  •  The  counsel  for  the  plaintiff  in  error 
maintains  that  the  only  test  of  this  ability  would  be 
having  the  money  then  in  his  possession.  But  would 
not  his  ability  be  just  as  certain  if  he  had  the  money  in 
bank,  subject  to  his  check,  or  in  the  hands  of  a  friend 
subject  to  his  order  or  demand,  or,  to  go  further,  if  the 
property  in  his  possession,  and  his  credit  in  the  com- 
munity were  such  that  he  could  have  promptly  raised 
the  money  to  meet  his  engagement,  would  it  not  be  a 
certainty  in  a  moral  point  of  view,  as  positive  as  the 
other.''— McGehee  v.  Hill,  1  Ala.  140,  146,  147. 

And  it  was  so  held. 

It  would  seem,  also,  that  when  an  established  mercan- 
tile firm  is  concurrently  making  and  executing  many 
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other  similar  contracts  of  purchase  throughout  the  same 
territory,  this,  in  connection  with  a  seasonable  demand 
for  delivery,  would  be  prima  facie  suflScient  to  estab- 
lish readiness  and  ability  to  accept  and  pay. 

It  appears  that  plaintiffs  were  doing  this,  and  also 
that  arrangements  had  been  made  with  two  banks  to 
supply  the  money  needed  for  this  purchase,  and,  fur- 
ther, that  they  demanded  of  defendant  the  delivery  of 
the  cotton  on  the  last  day  of  defendant's  optional 
period  of  delivery,  without  response  from  or  action  by 
him.  On  the  evidence  plaintiffs  were  entitled  to  a  ver- 
dict as  matter  of  law,  and  the  jury  were  properly  so  in- 
structed. In  this  view  of  the  case  the  special  charges 
requested  by  defendant  were  properly  refused. 

No  question  as  to  the  measure  of  damages  or  the 
amount  of  the  recovery  being  raised  by  defendant,  dis- 
cussion of  those  matters  Will  be  pretermitted. 

The  judgment  is  affirmed. 

Affirmed. 

Andbbson,  C.  J.,  and  McClbllan  and  Sayrb,  J  J.,  con- 
cur. 


Bixby-Theisen  Co.  v.  Evans. 

Assumpsit 

(Decided  April   16,   1914.    65   South.   81.) 

1.  Contract;  Loan  of  Money;  Breach;  Damage. — WUere  defendant 
agreed  to  lend  plaintiff  a  sum  not  to  exceed  $2,000  to  reconstruct  a 
sawmill  and  dam  with  the  provision  that  plaintiff  was  to  complete 
the  improvement  out  of  his  own  fund  If  the  sum  furnished  was  not 
sufficient,  defendant  having  breached  the  contract,  could  not  defeat 
recovery  thereon  because  of  plaintiff's  admitted  inability  to  secure 
elsewhere  funds  necessary  to  complete  the  Improvements  should  they 
be  required ;  the  obligations  of  the  parties  were  not  concurrent,  and 
defendant  cannot  set  up  a  speculative  condition   which  might  not 
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bave  prevailed  if  the  sum  agreed  to  be  famished  by  it  had  been 
seasonably  furnished. 

2.  Bame. — Where,  after  the  dam  had  been  torn  down,  in  pursuance 
of  the  contract,  defendant  breached  his  contract  to  advance  money 
thereon,  plaintiff  was  entitled  to  recover  for  the  loss  of  the  use  of 
his  mill,  resulting  from  the  tearing  down  of  the  dam,  and  for  that 
purpose  may  show  the  reasonable  monthly  rental  value  of  the  mill 
when  the  dismantling  began. 

3.  Pleading;  Set-Off;  Necessity  of  Pleading, — ^A  defendant  in  an 
action  for  damages  for  breach  of  an  agreemnt  to  lend  money  cannot 
set  off  the  sum  actually  furnished,  in  mitigation  of  damages,  under 
the  plea  of  the  general  issue.     (Section  5865,  Ck)de  1907.) 

4.  Appeal  and  Error;  Review;  Discretion, — ^The  refusal  to  allow 
special  pleas  to  be  filed  after  the  conclusion  of  the  evidence  is  within 
the  discretion  of  the  trial  court  and  not  reviewable  except  for  abuse. 

5.  Same;  Lane  of  Oase, — It  is  proper  for  a  trial  court  to  refuse 
instructions  not  in  accord  with  rulings  in  the  same  case  on  a  previous 
appeal. 

6.  Charge  of  Court;  Covered  hy  Those  Given, — ^A  charge  is  properly 
refused  where  the  substance  of  said  charge  is  covered  by  charges 
already  given. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Hakalson. 

Action  by  M.  H.  Evans  against  the  Bixby-Theisen 
Company  for  damages  for  breach  of  contract.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  complaint  on  which  the  case  was  tried  will  be 
found  set  out  in  a  former  report  in  174  Ala.  571,  57 
South.  39.  The  following  are  the  pleas:  (3)  "Plaintiff 
first  breached  or  violated  the  contract  sued  on  in  that  he 
did  not,  as  stipulated  in  said  contract,  furnish  all  the 
labor  and  material  to  construct  and  put  in  complete  a 
stone  and  concrete  dam  across  Town  creek."  (4)  "Plain- 
tiff first  breached  the  violated  contract  sued  on  in  that 
he  did  not  purchase  and  install  complete  a  turbine  wheel 
and  band  sawmill  as  stipulated  in  said  contract."  (5) 
"Plaintiff  first  breached  or  violated  the  contract  sued 
on  in  that  he  did  not,  as  stipulated  in  said  contract,  com- 
plete the  improvements  specified  in  said  contract."  (7) 
"Plaintiff  himself  first  breached  or  violated  the  contract 
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8ue(l  OD  in  that,  notwithstanding  the  fact  that  defendant 
did  furnish  or  expend  under  the  direction  of  the  plaintiff 
a  large  sum  of  money,  to-wit,  f  1,500,  in  the  purchase  of 
a  sawmill  as  required  to  be  erected  by  plaintiff  on  the 
premises  and  in  the  manner  specified  in  the  contract,  yet 
plaintiff  did  not  erect  the  stone  and  concrete  dam  across 
Town  creek  as  in  said  contract  provided,  but  failed 
and  refused  to  do  so." 

The  following  charges  were  refused  to  defendant:  (4) 
"The  court  charges  the  jury  that  if  the  plaintiff  was 
unable  to  furnish  the  money,  over  and  above  the  |2,000, 
which  was  contracted  to  be  furnished  by  defendant,  if  it 
is  reasonably  shown  that  it  would  take  more  than  the 
f 2,000  to  make  the  improvements  on  the  premises,  de- 
fendant had  the  right  to  suspend  the  advancement  of 
money  under  the  contract  until  he  showed  he  was  able 
to  carry  out  his  part  of  the  contract."  (3)  General 
chaise  for  defendant  (1)  "The  court  charges  the  jury 
that  plaintiff  cannot  recover  as  damages  for  any  money 
advanced  by  defendant  and  expended  on  the  work  pro- 
vided for  by  the  contract."  (5)  "The  court  charges  the 
jury  that,  if  Evans  is  entitled  to  recover  in  this  case,  he 
can  only  recover  the  following:  (1)  Cost  of  partly 
tearing  down  old  dam;  (2)  cost  of  restoring  old  dam  to 
its  former  condition,  after  breach  of  contract ;  (3 )  rental 
value  from  the  breach  of  the  contract  to  restoration  of 
dam  and  mill;  (4)  value  of  labor,  tools,  and  material." 
(6)  "The  court  charges  the  jury  that,  if  plaintiff  is  en- 
titled to  recover,  he  can  only  recover  the  money  he  ex- 
pended in  partly  tearing  out  the  old  dam;  the  cost  to 
him  of  placing  the  dam  in  the  condition  in  which  it  was 
before  the  contract  was  breached;  the  rental  value  of 
the  mill  from  the  time  the  contract  was  breached  until 
it  was  restored  to  its  former  condition;  the  value  of 
labor  or  money  expended  for  labor,  the  loss  and  value  to 


Digiti 


zed  by  Google 


510  SUPREME  COURT  [Vd. 

[Blxby-Th^sen  Ck>.  v.  Evana] 

him  of  tools  and  material  to  the  time  the  contract  was 
breached,  together  with  interest  on  such  sum,  less  the 
amount  advanced  by  defendant,  under  the  contract  with 
interest."  ( 7 )  "The  court  charges  the  jury  that  plaintiff 
cannot  recover  for  any  money  expended  on  the  work  men- 
tioned in  the  complaint  and  contract,  which  was  fur- 
nished by  defendant"  (8)  "The  court  charges  the  jury 
that  plaintiff  cannot  recover  for  anything  in  this  case, 
except:  (1)  For  the  cost  of  tearing  out  the  dam,  if  any 
part  was  taken  out;  and  (2)  the  water  house;  and  (3) 
the  rent  of  the  mill  while  idle;  and  (4)  what  it  cost  to 
put  the  dam  and  mill  back  in  practically  the  condition 
it  was  in  before  the  work  was  entered  upon — from  this 
should  be  deducted  all  money  and  property  advanced  by 
defendant  to  plaintiff."  (9)  Substantially  the  same  as 
8.  (13)  "The  court  charges  the  jury  that,  under  the 
evidence  in  this  ease,  the  jury  will  not  be  authorized  to 
include,  in  any  finding  against  defendant,  any  money 
furnished  by  defendant,  and  expended  by  plaintiff  on 
the  work  contemplated  by  the  parties."  (A)  "The  court 
charges  the  jury  that  plaintiff  cannot  recover  from  de- 
fendant amounts  advanced  by  defendant  to  the  plaintiff 
under  the  contract."  The  court  gave  the  charge  and 
said :  "He  is  not  entitled  to  recover  that  money  as  an 
element  of  damage,  but  is  entitled  to  recover  for  value  of 
the  work  and  materials  furnished." 

John  A.  Lusk  &  Son^  for  appellant.  Counsel  discuss 
the  assignment  of  errors  and  in  support  thereof  cite 
Bixhy  V.  Evans,  167  Ala.  461 ;  s.  c.  57  South.  41. 

Street  &  Isbbll,  for  appellee.     This  case  should  be' 
affirmed  on  the  authority  of  previous  appeals,  which  will 
be  found  cited  in  brief  for  appellant. 
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McCLELLAN,  J.— This  is  the  third  appeal  in  this 
Utigation.— 167  Ala.  431,  52  South.  843;  174  Ala.  571, 
57  South.  39. 

All  of  the  assignments  except  those  numbered  2,  3, 
11,  and  12  and  those  numbered  16  to  22,  inclusive,  are 
affirmatively  abandoned  in  the  brief  for  appellant. 

According  to  the  former  decisions,  there  was  no  error 
in  sustaining  demurrers  to  pleas  3,  4,  5,  and  7. 

There  is  no  merit  in  the  contention,  sought  to  be 
given  effect  in  (refused)  charge  4,  that  defendant  was 
discharged  from  obligation  to  furnish  the  sum  not  ex- 
ceeding $2,000,  stipulated  in  the  contract,  for  that  plain- 
tiff has  admitted  by  pleading  and  evidence  his  inability 
to  elsewhere  secure  the  funds  necessary  to  complete  the 
improvement  if  such  additional  capital  was  found  to 
be  required  to  complete  the  improvement.  That  in- 
struction would  have  effected  to  exonerate  the  defend- 
ant from  the  obligation,  of  the  contract,  to  furnish  the 
maximum  of  the  amount  stipulated  upon  a  speculative 
condition  that  might  not  have  prevailed  if  the  sum 
agreed  to  be  furnished  by  the  defendant  had  been  season- 
ably furnished  by  him  to  the  plaintiff.  The  effect  of  the 
charge  (4)  would  have  been  to  render  the  defendant's 
loan  assured  by  the  contract,  and  the  secondary,  de- 
pendent, subsequent,  in  order,  agreement  of  the  plaintiff 
to  complete  the  improvement  out  of  his  own  resources 
if  the  sum  defendant  was  to  furnish  did  not  suffice  to 
complete  the  improvement,  concurrent  obligations.  Such 
has  not  been  regarded,  and  it  is  not  now  regarded  as  the 
legal  effect  or  operation  of  the  contract  in  this  respect. 

Charges  3  and  4  were  well  refused.  It  is  probable 
the  refusal  of  charge  4  could  be  justified  on  other  addi- 
tional grounds. 

Plaintiff  was  permitted,  over  defendant's  objections, 
to  show  the  reasonable  monthly  rental  value  of  the  mill 
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when  its  dismantling  was  begun  preparatory  to  making 
the  improvement  contemplated  by  the  contract  in  suit 
Appellant  asserts  that  this  was  error,  under  the  author- 
ity of  a  former  ruling  in  this  case. — 174  Ala.  575,  57 
South.  39.  The  expression  of  opinion  in  the  pertinent 
case,  cited  by  appellant's  counsel,  does  not  so  conclude. 
The  plaintiff,  if  shown  to  be  entitled  to  recover,  was  due 
to  be  made  whole  for  the  loss  of  use  of  the  mill  resulting 
from  the  tearing  away  of  the  dam.  Very  naturally  this 
loss  of  use  would  have  commenced  when  the  tearing  away 
was  begun.  There  was  no  error  in  overruling  the  objec- 
tion. 

The  defendant  contended  below  that  the  money  ad- 
vanced by  defendant  should  serve  to  toll,  at  least  pro 
tanto,  the  amount  of  plaintiff's  damages.  This  matter 
of  recoupment  was  properly  the  subject  of  appropriate 
pleading,  to  the  end  that  definite  issue  might  be  there- 
upon made  and  certain  adjudication  had.  It  could  not 
be  introduced  under  the  general  issue. — Code  1907,  § 
5865 ;  C.-P.  Cement  Go.  v.  Ala.  Construction  Co.,  162  Ala. 
380,  385,  50  South.  332;  La/wion  v.  Ricketts,  104  Ala. 
430,  16  South.  59. 

There  is  no  insistence  in  brief  ui>on  the  assignments 
of  error  based  upon  the  refusal  of  the  court  to  allow^  spe- 
cial pleas  to  be  filed  after  the  evidence  was  concluded. 
At  any  rate,  this  court  does  not,  under  the  circumstances 
shown  by  the  bill,  appear  to  have  abused  its  discretion  in 
so  declining  to  allow  the  special  pleas  to  be  filed. — Cor 
hdba  Co.  v.  Pratt,  146  Ala.  245,  40  South.  943 ;  Murphy 
V.  St.  Louis  Co.,  150  Ala.  143,  43  South.  212. 

Special  charges  5,  6,  7,  8,  9,  and  13,  touching  the  meas- 
ure or  elements  of  damages  recoverable,  are  not  in  com- 
plete accord  with  former  rulings,  in  this  case,  on  the 
subject  of  the  measure  or  elements  of  the  damages  recov- 
erable.   There  was  no  error  in  their  refusal.    The  want 
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of  proper  pleading,  as  indicated  before,  brought  fault 
into  charges  1,  7,  8,  9,  and  13.  Special  charge  A,  with 
the  correct  explanation  the  court  gave  to  the  jury  in  con- 
nection with  it,  served  all  the  purposes  of  refused 
charge  1. 

No  error  being  shown,  the  judgment  is  affirmed. 

Aflfirmed. 

Anderson,  C.  J.,  and  Saybd  and  db  Graffbnbibd,  JJ:, 
concur. 


Rarden  Mercantile  Co.  t;.  Hart. 

Assumpsit 

(Decided  May  21,    1914.    65  South.  827.) 

Corporations;  Default  Judgment;  Record;  Proof  of  Service. — 
A  default  Judgment  against  a  corporation  cannot  be  sustained  where 
the  record  fails  to  show  that  proof  was  made  to  the  court  that  the 
person  served  with  summons  was  such  an  officer  or  agent  of  the 
corporation  as  was  by  law  authorized  to  receive  service  on  its  behalf 
at  the  time  of  such  service. 

Appbal  from  Jeflferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowb. 

Assumpsit  by  SSfney  Hart  against  the  Barden  Mer- 
cantile Company.  Judgment  for  plaintiff  by  default, 
and  defendant  appeals.    Beversed  and  remanded. 

Thompson  &  Thompson^  for  appellant.  Proof  of  ser- 
vice was  not  shown  by  the  record  in  such  a  sense  as  to 
support  a  default  judgment  against  the  corporation. — 
Roman  v.  Morgan,  162  Ala.  133;  Oxanna  Assn.  v.  Agee, 
99  Ala.  591. 

S»— 186 
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Kbbb  &  Haley,  for  appellee.  The  service  was  on  the 
proper  officer  and  is  sufficiently  shown  by  the  record. — 
Hoffman  v.  A.  E,  &  F.  Co.,  124  Ala.  642. 

SOMERVILLE,  J.— There  was  judgment  by  default 
against  the  defendant,  appellant,  the  Rarden  Mercantile 
Company,  a  corporation.  The  record  fails  to  shofw 
that  proof  was  made  to  the  court  that  the  person  on 
Vhom  the  summons  was  served  was,  at  the  time  of  such 
service,  such  an  officer  or  agent  of  the  defendant  as  was 
by  law  authorized  to  receive  service  on  behalf  of  the 
defendant. — Oxanna,  etc.,  Ass^n  v.  Agee,  99  Ala,  671,  13 
South.  279;  Hoffman  v.  A.  D.  &  F.  Co.,  124  Ala-  542, 
27  South.  485;  Uom^n  v.  Morgan,  162  Ala.  133,  50  South. 
273. 

For  this  omission,  the  judgment  must  be  reversed. 

Reversed  and  remanded. 

Andbrson,  C.  J.,  and  Mayfibld  and  Gaedndr,  JJ.,  con- 
cur. 


Perry  v.  Seals. 

Assumpsit. 

(Decided   February   3,   1914.    Rehearing  denied   May   14,   1914. 
65  South.  151.) 

1.  Mortgages;  Foreclosure;  Recovery  of  Excess;  Remedy. — ^Where 
the  mortgagee  purchased  at  the  foreclosure  sale,  the  mortgagor  may 
recover  as  for  money  had  and  reecived,  the  excess  of  the  successful 
bid  above  the  sum  necessary  to  satisfy  the  mortgagee's  demand. 

2.  Same;  Attorney* s  Fees. — ^Where  the  mortgage  itself  did  not  pro- 
vide for  attorney's  fees  in  case  of  foreclosure,  the  fact  that  the  notes 
secured  by  the  mortgage  provided  for  attorney's  fees  for  their  collec- 
tion would  not  Justify  the  allowance  of  attorney's  fees  upon  fore- 
closure. 

3.  Appeal  and  Error;  Harmless  Error;  Favorable  to  AppeUani. — 
Error  in   allowing  attorney's  fees  for  foreclosing  a   mortgage,  the 
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mortgage  not  providing  therefor,  was  favorable  to  appellant,  where 
appellee  sued  him  to  recover  the  excess  of  the  amount  bid  at  the 
Bale  over  the  mortgagee's  proper  demand,  and  hence,  was  harmless. 

(de Graffenried,  J.,  dissents.) 

Appeal  from  Lauderdale  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Assumpsit  by  Robert  L.  Seals,  as  administrator 
against  Frank  M.  Perry,  to  recover  the  excess  of  the 
amount  brought  at  mortgage  sale  over  the  mortgagee's 
proper  demand.  Judgment  for  plaintiff  and  defendant 
appeals.    Affirmed. 

(jBOBGe  p.  Jones,  for  appellant.  The  purchase  money 
was  the  mortgage  debt  and  costs  of  foreclosure  without 
regard  to  what  the  mortgagee  may  have  bid,  and  with- 
out regard  to  what  may  be  the  expression  of  considera- 
tion in  the  deed.— Bewn  v,  Pearce,  151  Ala.  165.  Even 
the  overturning  of  the  decision  in  the  opinion  in  that 
case  did  not  affect  this  case. — Farrior's  Case,  92  Ala. 
176;  Norwood's  Oase,  149  Ala,  151.  It  must  be  shown 
that  money  or  something  of  value  at  an  estimated  price 
was  had  for  the  land,  otherwise  no  recover  can  be  had 
in  this  action. — Fuller  v.  Dv/ren,  36  Ala.  73;  Smith  v. 
Jernigcm,  83  Ala,  256.  The  pendency  of  the  proceed- 
ings for  redemption  was  competent. — Hungerford  v. 
Mowe,  65  Ala.  232  ;M.dM.  R.  R.  Co.  v.  Felrath,  67  Ala. 
89.  Attorney's  fees  were  recoverable. — Thompson  v. 
Drennen,  95  Ala.  463 ;  Cowan  v.  Campbell,  131  Ala.  211. 

Joseph  H.  Nathan,  for  appellee.  The  court  properly 
sustained  the  action  for  money  had  and  received. — Bivr- 
ton  L.  Co.  V.  Wilder,  108  Ala.  673;  Hitchcok  v.  Lukin, 
8  Port.  233 ;  Huckahee  v.  May,  14  Ala.  263.  The  surplus 
belonged  ex  aequo  et  bona  to  plaintiff. — Stewart  v.  Con- 
ner, 9  Ala,  803 ;  Hughes  v.  Stringfellow,  15  Ala.  324.  The 
mortgage  did  not  provide  for  attorney's  fees,  and  the 


Digiti 


zed  by  Google 


516  SUPREME  COURT  [Vd. 

[Perry  y.  Seals.] 

fact  that  the  notes  so  provided  did  not  authorize  the 
charge. — Seed  v.  Brown,  60  South.  98 ;  Mortgage  Co.  v. 
Pollard,  103  Ala.  289 ;  ThompkvM  v.  Drennen,  95  Ala. 
463;  Bedell  v.  Mtg.  Co.,  91  Ala.  325. 

McCLELLAN,  J.— P.  M.  Perry  (appellant)  loaned 
appellee's  testator,  C.  C.  Seals,  f  11,500  on  five  different 
occasions,  took  five  promissory  notes  therefor  and  a 
distinct  mortgage  on  real  estate  to  secure  the  payment 
of  each  note.  Default  having  been  made  by  the  mort- 
gagor, the  mortgages  were  all  foreclosed  at  one  sale  un- 
der the  power  of  sale  in  each  provided.  At  the  date 
of  the  sale  the  combined  principal  and  interest,  in  the 
aggregate,  wa«  |12,905.33.  At  the  single  foreclosure 
sale  under  the  power  the  mortgagee  was  the  highest 
bidder  at  his  bid  of  114,000 — a  sum  in  considerable  ex- 
cess of  the  mortgage  debts  and  the  accrued,  aggregate 
interest  on  them.  In  the  several  notes  provision  was 
expressly  made  for  attorney's  fees  for  their  collection. 
In  each  of  the  mortgages,  after  providing  for  a  fore- 
closure sale,  it  was  stipulated  that  the  proceeds  thereof 
should  be  devoted  to  the  expense  of  "advertising,  selling, 
and  conveying"  the  land ;  there  being  no  provision  in  any 
of  the  mortgage  instrumenti^  for  an  attorney's  fee  for 
their  foreclosure.  The  mortgages  also  provided  that  the 
surplus,  if  any,  remaining  after  paying  the  mortgage 
debts  and  interest  and  stipulated  costs  and  expenses, 
should  l)e  paid  to  the  mortgagor. 

This  action — stated  in  the  common  counts  for  money 
had  and  received  and  money  received  for  the  use  of  the 
testator — would  recover  the  difference  between  the  sum 
bid  by  appellant  and  the  sum  composed  of  the  aggregate 
of  the  principals  and  interef^t  of  the  several  mortgage 
debts  and  the  costs. 

Appellant's  first  insistence  is  that  the  court  erred  in 
its  conclusion,  appropriately  invited  and  invoked,  that 
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the  minuend  should  have  been  the  amount  of  the  prin- 
cipals and  interest,  viz.,  |12,905.33,  according  to  the 
doctrine  announced  in  the  case  of  Bean  v.  Pearce,  151 
Ala.  165,  44  South.  83,  in  which  event  there  would  be  no 
excess  to  be  claimed  or  recovered. 

Bean  v.  Pearoe  involved  the  sufficiency  of  a  bill  in 
equity  to  effect  statutory  redemption  from  the  mortgagee 
who  purchased  the  property  at  the  foreclosure  sale  at  a 
sum  in  excess  of  the  amount  of  the  mortgage  debt,  inter- 
est and  costs ;  and  the  particular  point  of  objection  to  the 
bill's  sufficiency  was  that  it  omitted  to  offer  to  pay  a 
sum  comprehensive  of  the  amount  bid  by  the  mortgagee 
at  the  foreclosure  sale.  The  decision  has  been  carefully 
reviewed  by  the  full  bench.  The  court  is  now  of  the 
opinion  that  the  conclusion  attained  and  effected  in  Bean 
V.  Pearce  was  sound,  though  for  the  sole  reason  that  it 
would  have  been  an  useless  ceremony  to  require  the  pro- 
posed (statutory)  redemptioner  to  offer  in  his  bill  to 
pay  and  to  pay  to  the  purchasing  mortgagee  a  sum  equal 
to  the  difference  between  the  amount  of  the  mortgage 
debt,  and  interest  and  costs,  and  the  amount  hid  by  such 
purchaser,  since  that  sum,  for  the  purposes  of  the  par- 
ticular redemption  there  sought,  was  to  be  treated  as  in 
the  hands  of  the  purchasing  mortgagee. 

The  consequence  is  that  the  announcement,  in  the 
majority  opinion,  whereby  it  was  affirmed  that  "the 
purchase  money,  when  the  mori^gagee  as  here  purchases 
at  his  own  sale,  is  the  amount  due  upon  the  mortgage  in- 
debtedness, and  not  such  as  he  may  have  bid  in  excess 
of  that  amount,"  was  and  is  inaccurate;  and  to  that  ex- 
tent the  holding  in  Bea/n  v.  Pearce  is  modified.  What 
is  the  purchase  money  at  a  foreclosure  sale  is  and  must 
be  the  same  in  nature,  whether  the  inquiry  arises  on 
redemption  or  in  an  action  to  recover  the  excess  above 
the  sum  to  which  the  mortgagee  was  entitled  to  satisfy 
his  demand  and  the  legal  costs  and  charges  incurred. 
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The  right  of  the  appellee  to  recover  the  excess  in  the 
form  of  action  here  employed  is  not  to  be  doubted.— 
Tompkins  v.  Drennen,  95  Ala.  463, 10  South.  638. 

It  is  insisted  that  there  was  error  in  the  action  of  the 
trial  court  in  refusing  to  admit  evidence  tending  to 
show  what  was  a  reasonable  attorney's  fee  for  conduct- 
ing the  foreclosures  of  the  mortgages  in  question,  and 
to  that  extent  to  toll  the  measure  of  the  recovery  sought. 

In  Thompkins  v.  Drennen,  supra.  Justice  Walker  writ- 
ing for  the  court,  it  was  expressly  ruled,  in  announce- 
ment of  a  general  doctrine,  that  a  proceeding  to  fore- 
close a  mortgage  was  not  an  action  upon  or  under  the 
note  or  notes  the  mortgage  was  given  to  secure,  for  "the 
power  of  sale  in  the  mortgage  affords  a  means  of  en- 
forcing the  securty  alone^' — ^not  the  note  or  notes  to  se- 
cure which  the  mortgage  was  given.  So,  under  this 
doctrine,  the  provisions  in  the  notes  in  the  cause  at 
bar  for  attorney's  fees  afford  no  authority  or  warrant 
for  the  allowance  or  imposition  of  attorney's  fees  for 
the  foreclosures  of  the  mortgages.  There  were  no  provi- 
sions in  the  mortgages  for  attorney's  fees  for  conduct- 
ing the  foreclosures.  "  The  omission  to  provide  there- 
for in  the  mortgages,  as  is  the  custom,  necessarily  for- 
bids the  adoption  of  the  view  that  it  was  intended  to  so 
provide  by  mere  implication  from  the  employment  of 
the  terms  quoted  before  in  this  opinion.  To  warrant  a 
charge  of  that  nature  against  the  mortgagor  the  provi- 
sion therefor  must  be  clear — must  not  be  left  in  infer- 
ence. Hence  the  trial  court  was  in  error  in  allowing  an 
attorney's  fee  for  "conveying";  but  this  error  was  favor- 
able to  the  appellant  (defendant),  and  he  cannot  invoke 
a  reversal  because  thereof. 

The  bill  exhibited  by  Robert  L.  Seals,  executor,  against 
Rogers,  et  al.,  seeking  to  effect  statutory  redemption 
from  this  foreclosure  sale,  was  entirely  immaterial  tx) 
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any  issue  in  thia  litigation.  That  bill  was  dismissed. — 
Seals  V.  Rogers,  172  Ala.  651,  55  South.  417.  There  is 
no  contention  in  this  case  that  statutory  redemption 
was  pending  or  has  been  effected. 

The  judgment  is  affirmed. 

Affirmed.  All  concur,  except  db  Grafpenried,  J.,  who 
dissents. 


Brandon  r.  Leeds  State  Bank. 

Assumpsit. 
(Decided  May  14,  1914.    65  South.  341.) 

1.  Judgment;  Default. — ^Where  the  action  was  on  a  note  which 
stated  a  cause  of  action,  and  one  defendant  entered  a  general  denial 
not  sufficient  as  the  general  issue  because  not  denying  the  execution 
of  the  note,  and  the  other  defendants  demurred  to  the  complaint, 
and  demanded  a  jury  trial,  a  judgment  for  plaintiff  reciting  that  de- 
fendants, being  called,  made  default,  and  that  the  court  proceeded 
to  hear  and  determine  the  cause,  was  not  objectionable  as  a  judg- 
ment by  default  after  plea  or  demurrer. 

2.  Pleading;  Demurrer;  Waiver. — ^Where  some  of  the  defendants 
demurred  to  the  complaint,  but  failed  to  appear  and  insist  thereon, 
such  failure  will  be  treated  on  appeal  as  a  waiver  of  such  demurrer. 

3.  Jury;  Trial  hy. — Where  the  note  sued  on  was  not  denied  as  to 
its  execution,  a  writ  of  inquiry  was  not  required,  and  the  appearing 
defendants  were  not  entitled  to  a  jury  trial  under  section  5356, 
Code  1907. 

Ain*R.VL  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nbsmith. 

Assumi)sit  by  the  Leeds  State  Bank  against  E.  W. 
Brandon  and  others.  Judgment  for  plaintiff  and  de- 
fendants appeal.    Affirmed. 

Z.  T.  Rudolph,  for  appellant.  The  default  judgment 
was  void. — Ex  parte  Hat/nes,  140  Ala.  .196 ;  Acts  1888-9, 
§  5.  The  court  was  without  jurisdiction  to  assess  dam- 
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ages,  a  jury  having  been  demanded. — ^Authorities  supra, 
and  Constitution  1901,  §  11. 

Gaston  &  Pbttus,  for  appellee.  No  brief  reached  the 
Reporter. 

SAYRE,  J. — To  appellee's  suit  on  a  promissory  note 
defendant  Brandon  entered  a  mere  general  denial,  which, 
however,  did  not  amount  to  the  general  issue,  for  the 
execution  of  the  note  was  not  specifically  denied.  De- 
fendants Spruell  and  Pledger  demurred,  and  at  the  same 
time  demanded  a  trial  by  jury.  The  judgment  which 
followed  recites  that  defendants,  being  called,  came  not, 
but  made  default.  This  is  the  appropriate  recital  of  a 
judgment  by  default;  but  the  judgment  rendered  was  not 
a  technical  judgment  by  default  for  two  reasons:  (1) 
Defendants  had  appeared  and  pleaded.  (2)  The  further 
recital  is  that  the  court  proceeded  to  hear  and  determine 
the  cause,  meaning,  we  take  it,  that  the  court  proceeded 
to  a  determination  of  the  cause  upon  the  evidence  of- 
fered by  plaintiff.  However,  the  practical  effect  was 
that  of  a  proper  judgment  by  default. — McCollom  r. 
Hogwn,  1  Ala.  515;  Hutchison  v.  PatveU,  92  Ala.  619,  9 
South.  170. 

In  the  case  of  Ex  parte  Haynes,  140  Ala.  196, 37  South. 
286,  there  is  a  dictum  to  the  effect  that  a  judgment  by 
default,  after  demurrer  or  plea  interposed,  is  reversible 
error.  That  may  have  been  a  correct  statement  of  the 
law  of  the  case  shown  by  the  record  there,  for  there,  for 
aught  appearing,  the  judgment  may  have  been  in  strict 
ness  a  judgment  by  default.  The  second  recital  of  the 
judgmnt  in  the  case  before  us,  and  our  conclusion  as  to 
its  meaning  and  effect,  stated  above,  will  suffice  to  dif- 
ferentiate the  case  here. 

It  would  have  been  better  practice  to  dispose  of  the 
demurrer  by  a  formal  order ;  but,  in  view  of  the  fact  that 
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unquestionably  the  complaint  stated  a  cause  of  action, 
the  failure  of  defendants,  or  some  of  them,  to  appear  and 
insist  upon  their  demurrer,  will  be  treated  on  appeal  as 
a  waiver. — Americcm  Mortgage  Go.  v.  Inzer,  98  Ala,  608, 
13  South.  507. 

Two  of  the  defendants  demanded  a  trial  by  jury,  and 
that  would  have  been  their  right  in  the  case  of  a  cause 
of  action  of  such  nature  as  to  render  a  writ  of  inquiry 
necessary  after  a  judgment  by  default.  But  the  suit 
was  upon  an  instrument  of  writing  which  ascertained 
the  plaintiff's  demand,  and  its  execution  was  not  denied. 
In  this  state  of  the  record  the  case  falls  within  the  prin- 
ciple, if  not  the  strict  letter,  of  the  statute,  section  5356 
of  the  Code,  and  there  was  no  occasion  for  the  interven- 
tion of  a  jury. — Home  Protection  Go.  v.  Galdwell,  85 
Ala.  607,  5  South.  338;  Bv/rns  v.  Hoimrd,  68  Ala.  352; 
AfcGotnn  v.  Dickson,  182  Ala.  161,  62  South.  685. 

The  judgment  of  the  trial  court  might  be  sustained  on 
other  grounds ;  but  we  have  said  enough. 

We  find  no  reversible  error,  and  the  judgment  will  be 
affirmed. 

Affirmed. 

Andbbson,  C.  J.,  and  McClbllan  and  dbGrapfbn- 
BiBD^  JJ.,  concur. 


George  v.  Roberts. 

Assumpsit. 
(Decided  May  14,  1914.    65  South.  845.) 

1.  Pleading;  Set-Off  and  Counter-Claim;  Necessity  of  Pleading. — 
Set-off  and  counter-claim  must  be  specially  pleaded  to  be  available, 
and  the  sustaining  of  demurrer  to  such  pleas  on  the  theory  that  they 
were  available  under  the  general  Issue,  was  error. 
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2.  Contracts;  Pleading. — Where  tbe  action  was  for  work  and  labor 
done  upon  a  building,  tbe  defense  tbat  tbe  certificate  of  tbe  architect 
was  a  condition  necessary  to  payment,  must  be  specially  pleaded. 

3.  Soifie. — A  d^ense  based  upon  a  provision  of  the  building  con- 
tract making  the  architect  the  arbiter  with  respect  to  difference  be- 
tween tbe  parties,  must  be  specially  pleaded. 

4.  Same;  Modification;  Mode. — An  executory  contract  providing  for 
tbe  c-onstruction  of  a  building  not  being  of  a  class  required  to  be  in 
writing,  may  be  modified  by  parol,  without  any  new  or  independent 
consideration. 

5.  Damages;  Liquidated;  Building  Contracts. — ^Where  the  contract 
provided  for  $10  for  each  day's  delay  in  the  completion  of  the  con- 
tract beyond  the  day  fixed  for  Its  completion  it  was  a  provision  for 
liquidated  damages  and  not  a  penalty. 

t>.  Appeal  and  Error;  Harmless  Error, — The  court  will  not  consider 
whether  it  was  harmful  to  sustain  the  demurrers  to  special  pleas 
setting  up  matter  not  available  under  the  general  issue,  where  defend- 
ant offered  no  evidence. 

Appeal  from  Marengo  Law  and  Equity  Court. 

Heard  before  Hon.  Edward  J.  Gildese. 

Assumpsit  by  M.  H.  Roberts  against  L.  W.  Greorge. 
Judgment  for  plaintiff  and  defendant  appeals.  Reversed 
and  remanded. 

McDanibl  &  Whitfield,  for  appellant.  Set-off  and 
recoupment  must  be  specially  pleaded. — Marlow  v.  Rod- 
gers,  102  Ala.  510.  Payment  cannot  be  shown  under  the 
general  issue. — Harper  v.  Leech,  89  Ala.  577 ;  Slaughter 
V.  Doe,  67  Ala.  494 ;  §  5331,  Code  1907.  Matters  in  avoid- 
ance, excuse  or  justification,  must  be  specially  pleaded. 
— Thornton  v.  Dwight,  120  Ala.  653.  In  actions  on  con- 
tract the  general  issue  puts  in  issue  the  truth  of  the  al- 
legations of  the  complaint  only,  but  does  not  put  in 
issue  a  fact,  the  burden  of  proving  which  is  on  defendant 
— Scarbrough  v,  Blacknwn,  108  Ala.  656 ;  Am.  0.  E.  Co. 
V,  Ryan,  112  Ala.  337.  The  court  erred  in  permiting  the 
question,  "Did  you  complete  the  house  according  to  con- 
tract, and  according  to  the  changes  agreed  on?" — TjaFay- 
ette  R.  K.  Co,  v.  Tucker,  124  Ala.  514. 
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Blmorb  &  HBBfisaT^  for  appellee.  The  f  10  provision 
was  a  penalty  and  not  liquidated  damages. — Stratton  v/ 
Fike,  166  Ala.  203;  Keeble  v.  Keehle,  85  Ala.  555.  Hav- 
ing accepted  the  house  with  the  changes  made  defendant 
ratified  both  the  acts  of  the  contractor  and  architect. — 
Montffomery  v.  Crostwmte,  90  Ala,  573.  The  court  would 
have  permitted  defendant  to  make  the  proof  under  the 
general  issue,  and  as  he  offered  no  proof  at  all,  he  can- 
not complain  of  the  rulings  on  demurrers  to  his  special 
pleas. — Tliomas  v.  Drennen,  112  Ala.  670 ;  L.  &  L.  &  G. 
L  Co.  V.  Loinn,  59  South.  336;  Henry  o.  Dozier,  161  Ala. 
292. 

McCLELLAN,  J. — This  action,  by  appellee,  the  con- 
tractor, against  appellant,  the  owner,  was  stated  in 
seven  common  counts  and  a  special  count,  the  eighth, 
declaring  upon  the  breach  of  a  builder's  contract.  The 
court  gave  the  affirmative  charge  for  the  defendant  on 
all  the  counts  except  1  and  6. 

The  defendant  presented  six  special  pleas,  besides  the 
general  issue.  All  the  special  pleas  were  stricken  on 
demurrer,  upon  the  sole  ground  the  judgment  entry  re- 
cites that  the  matter  thereof  could  be  adduced  under  the 
general  issue  pleaded.  This  was  error.  With  the  excep- 
tion of  special  plea  4  (payment)  and  special  plea  7, 
these  several  special  pleas  set  up  matters  necessary  to  be 
specially  pleaded  as  against  the  two  counts,  1  and  6. 

Plea  3  asserted  a  set-off,  or  rather  damages  by  way  of 
recoupment. — Marlowe  v.  Rogers,  102  Ala.  510, 14  South. 
790.  Plea  5  set  up  a  provision  of  the  contract  whereby 
a  certificate  of  the  architect  was  made  a  necessary  con- 
dition of  payment  thereunder.  See  6  Cyc.  p.  93.  Pleas 
2  and  6  invoked  a  provision  of  the  contract  with  respect 
to  "differences,"  constituting  the  architect  the  arbiter 
in  the  premises.  See  Holmes  v,  Richet,  56  Cal.  307,  38 
Am.  Rep.  54;  Campbell  v,  America/n  Co,,  1  MacArthur 
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(D.  C.)  246,  20  Am.  Rep.  591;  Shriner  v.  Craft,  166  Ala. 
146,  51  South.  884,  28  L.  R.  A.  (N.  S.)  450, 139  Am.  St. 
Rep.  19.  The  defendant  offered  no  evidence.  We  can- 
not, therefore,  consider  whether  the  erroneous  striking 
of  the  pleas  on  the  grounds  stated  was  without  injury 
to  him. 

The  sum  of  f  10  per  day,  stipulated  in  this  contract  for 
delay  in  completion  of  the  building  beyond  a  day  fixed 
by  the  contract,  was  not  a  penalty. — Stratton  v.  Fike, 
166  Ala.  203,  51  South.  874;  Fike  v.  Stratton,  174  Ala. 
541,  56  South.  829.  The  fact  that  the  building  involved 
in  the  cited  cases  was  located  in  a  city,  and  that  here  in 
question  is  located  in  a  town  of  less  population,  does  not 
suffice  to  render  inapt  the  authority  of  the  cited  cases 
on  this  point. 

Where,  as  here,  an  executory  contract  is  not"  of  the 
class  necessary  to  be  reduced  to  writing,  the  parties 
may  add  to,  alter,  or  modify  the  written  contract  by  a 
parol  agreement,  without  any  new  or  independent  con- 
sideration.— 6  Mayf.  Dig.  p.  181,  collating  some  of  the 
more  recent  authorities. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded.    All  the  Justices  concur. 


Wade  V.  Gilmer. 

Ejectment. 

(Decided  February  12,  1914.    64  Sonth.  611.) 

1.  Ejectment;  DisclaMner;  Judgment, — ^Where  defendant  £Qed  dis- 
claimer of  possession  of  the  lands  sued  for,  with  suggestion  that  the 
suit  arose  over  a  disputed  boundary  line,  plaintiff  had  the  election 
to  take  Judgment  on  the  plea ;  having  Joined  Issues  thereon  Instead  of 
contesting  the  disclaimer,  the  Issue  on  that  feature  of  the  case  pre- 
sented only  the  question  of  defendant's  possession  vel  non. 

2.  Same;  Effect. — ^Where  defendant  filed  a  plea  disclaiming  posses- 
sion,   and   suggested    that   the   controversy   was   over    a    disputed 
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boundary  Jlue,  such  plea  admitted  plaintiff's  title  but  denied  defend- 
ant's possession,  and  the  question  of  title  was  not  In  issue. 

3.  Same;  Contest. — The  effect  of  successfully  contesting  a  dis- 
claimer In  ejectment  Is  to  impose  costs  and  damages  on  the  unsuc- 
cessful  disclaimer. 

4.  Same;  Boundary  Line;  Determination;  Statutes. — Where  in  con- 
nection with  the  disclaimer  a  defendant  in  ejectment  suggests  that 
the  real  subject  of  the  controversy  is  a  dispute  as  to  the  true  location 
of  the  boundary  line,  the  only^  question  litlgable  is  what  is  the  true 
location  of  such  line,  or  the  place  where  the  boundary  line  lies 
(section  3843,  Code  1907). 

5.  Boundaries;  Disputed  Lines;  Verdict, — Where  the  Jury  found 
for  plaintiff  and  established  the  "B.  M.  G.  survey  as  the  true  line  of 
the  N.  B.  quarter,  of  the  N.  W.  quarter,  section  10,  T.  13,  R.  10,  E.," 
such  verdict  left  the  matter  at  large,  and  dl&  not  specify  the  loca- 
tion of  the  true  line  in  such  a  way  that  it  could  be  marked  out  by  nji 
oflTlcer,  and  hence,  was  fatally  defective. 

Appeal  from  Anniston  City  Court. 
Heard  before  Hon.  Thomas  W.  Coleman,  Jb, 
Ejectment  by  L.  A.  Gilmer  against  M.  L.  Wade.  Judg- 
ment for  plaintiff  and   defendant  appeals.     Reversed 
and  remanded. 

Tate  &  Aenold,  and  Blackwell  &  Agbb,  for  appel- 
lant. The  court  erred  in  the  admission  of  the  testimony 
of  the  surveyor.— L.  d  N.  v.  Tegner,  125  Ala.  593.  The 
only  way  to  show  delivery  of  deed  is  by  parol  testimony. 
It  is  competent  to  show  that  since  the  bringing  of  the 
suit  plaintiff  had  parted  with  possession  of  the  land^ 
and  turned  it  over  to  his  son. — Scra/nton  v.  Ballard,  64 
Ala.  403;  Bruce  v.  BradshoAJO,  69  Ala,  360;  Gofer  v. 
Schening,  98  Ala.  338.  Counsel  discuss  other  assign- 
ments relative  to  evidence,  but  without  further  citation 
of  authority.  Where  the  parties  agree  as  to  the  bound- 
ary line  between  them  and  this  is  accepted  and  acted  on 
in  good  faith  by  both,  such  line  so  agreed  upon  becomes 
the  boundary  line  notwithstanding  the  call  of  the  deeds. 
— Oarrct  v.  Rewell,  95  Ala.  456 ;  Henry  v.  Jones,  28  Ala. 
385;  27  Am.  Rep.  226;  5  Cyc.  930-33;  4  A.  &  E.  Enc.  of 
Law,  860;  Alexandre  i\  Wheeler,  69  Ala.  340.    Charges 
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F  and  I  should  have  been  given. — Timherlake  v:  Brewer, 
59  Ala.  108.  The  court  erred  in  refusing  to  retax  and 
apportion  the  cost.— §  3843,  Code  1907.  The  verdict 
would  not  support  the  judgment. — Alexander  v.  Wheeler, 
supra;  Bennett  v.  Morris^  9  Port  171;  Roe  v.  Ooetch- 
iu8,  61  South.  330. 

Knox,  Agkbb^  Dixon  &  Stbrnb,  for  appellee.  The 
court  did  not  err  in  its  action  relative  to  the  testimony 
of  the  surveyor.— L.  d  N.  v.  Stewart,  128  Ala.  330.  The 
only  question  litigable  under  the  pleadings  in  this  case 
was  the  possession  of  defendant,  and  no  question  of 
title  was  in  issue. — §  3843,  Code  1907,  and  authorities 
cited.  The  court  properly  refused  charges  P  and  I. — 
B.  R.  L,  d  P.  Co.  V.  Adkins,  62  South.  367.  Several  of 
the  deeds  do  not  appear  in  the  bill  of  exceptions,  and 
therefore,  the  court  cannot  be  put  in  error  for  giving  or 
refusing  charges,  as  this  court  is  not  in  possession  of  all 
the  testimony. — Maddox  v.  Dunoon,  163  Ala,  278. 
Whether  the  verdict  will  support  the  judgment  or  not, 
it  is  now  too  late  to  raise  that  question,  as  appellant  did 
not  see  fit  to  object  to  the  form  at  the  time  it  was  ren- 
dered, nor  make  proper  motion  in  the  trial  court — 38 
Am.  Dec.  100;  16  Pet.  321;  111  Mich.  187.  The  verdict 
was  sufficient. — Carlisle  v.  Kinnehrew,  91  Ala.  351; 
Tyler  on  Ejectment,  581. 

McCLELLAN,  J. — A  succinct  statement  of  the  prog- 
ress and  posture  of  the  pleading  in  this  matter  will  dis- 
close the  narrow  issue  made  by  the  trial.  On  August 
21,  1911,  Gilmer  (appellee)  filed  a  complaint  in  statu- 
tory ejectment  against  Wade  (appellant)  to  recover  40 
acres  of  land  therein  described.  On  October  4,  1911, 
Wade  filed  to  the  complaint  two  "pleas."  The  first  ap- 
•pears  to  have  been  disclaimer  of  all  of  the  land  sued  for 
except  a  fraction  thereof  particularly  described  in  the 
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first  "plea.''  The  second  "plea"  was,  in  substance,  the 
statute  of  limitation  as  to  part  (described  therein)  of 
the  land  sued  for,  with  disclaimer  as  to  the  remainder 
thereof.  On  March  19,  1912,  defendant  filed  the  follow- 
ing in  the  cause:  "Now  comes  the  defendant  and  by 
leave  of  the  court  files  additional  plea  as  follows :  Third, 
that  he  disclaims  possession  of  the  premises  sued  for, 
and  suggests  to  the  court  that  the  suit  arises  over  a  dis- 
puted boundary  line."  On  September  14,  1912,  follow- 
ing an  allowed  amendment  of  the  complaint,  the  de- 
fendant withdrew  "his  pleas  1  and  2."  On  September 
24, 1912,  a  minute  entry  recites  that  defendant,  by  leave 
of  the  court,  withdrew  "all  his  pleas  except  plea  of  dis- 
claimer last  filed" — ^meaning  that  filed  March  19,  1912. 
The  judgment  entry,  of  September  28,  1912,  recites: 
"Came  the  parties  by  attorneys,  and  issue  being  joined 
upon  the  defendant's  third  plea  filed  the  19th  day  of 
March,  1912,  thereupon  came  a  jury,"  etc. 

It  thus  appears  that,  instead  of  taking  judgment  upon 
the  complete  disclaimer  asserted  in  the  first  clause  of 
the  third  plea,  as  the  plaintiff  might  have  done  (Torrey 
V.  Forbes,  94  Ala.  135,  10  South.  320),  the  plaintiff 
elected,  by  his  joinder  in  issue  on  the  third  plea,  to  con- 
test the  disclaimer.  Thereupon,  on  this  feature  of  the 
plea — the  first  stated  therein — the  issue  thus  made  pre- 
sented the  question  of  defendant's  possession  vel  non  of 
the  land  sued  for  and  nothing  more. — McQueen  v.  Lamp- 
ley,  74  Ala.  408,  410;  Torrey  v.  Forbes,  supra;  Bernstein 
V.  Humes,  60  Ala.  582,  31  Am.  Rep.  52.  The  plea  of  dis- 
claimer is  "an  admission  of  plaintiff's  title,  with  denial 
of  defendant's  possession." — ^Authorities  supra.  Under 
such  a  plea  no  question  of  title  as  to  lands  so  disclaimed 
is  litigable. — ^Authorities  supra.  The  necessary  effect  of 
a  joinder  in  issue  upon  a  plea  of  disclaimer  is  for  the 
pleader  to  affirm  no  possession  of  the  lands  as  to  which 
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he  disclaims  and  for  the  plaintiff  to,  in  effect^  affirm  the 
defendant's  possession.  The  only  effect  of  saccessfolly 
contesting  a  disclaimer  is  to  impose  costs  and  damages 
upon  the  unsuccessful  disclaimer.  So^  on  the  first  branch 
of  the  third  plea  the  issue  of  possession  vel  non  was 
raised.— Code,  §  3843. 

It  is  apparent  that  the  pleader's  intention  was  to  avail 
of  the  statutory  provision  in  Code,  §  3843,  for  the  deter- 
mination of  the  "true  location"  of  a  disputed  boundary 
line.  The  statute,  new  in  the  particular  just  stated  to 
the  Code  of  1907,  reads  as  follows :  "The  defendant  may, 
in  an  action  of  ejectment,  or  in  an  action  in  the  nature 
of  ejectment,  disclaim  possession  of  the  premises  sued 
for,  in  whole  or  in  part,  and  upon  such  disclaimer,  the 
plaintiff  may  take  issue;  and,  if  the  issue  be  found  for 
him,  he  is  entitled  to  judgment  as  if  the  defendant  had, 
in  an  action  of  ejectment,  entered  into  the  consent  rule, 
confessing  possession  as  well  as  lease,  entry  and  ouster, 
or,  in  an  action  in  the  nature  of  an  action  of  ejectment, 
had  pleaded  'not  guilty,'  admitting  possession.  The  de- 
fendant in  his  disclaimer  may  suggest  to  the  court  that 
the  suit  arises  over  a  disputed  boundary  line,  and  there- 
upon the  court  shall  make  up  an  issue  and  submit  to  the 
jury  the  question  of  the  true  location  of  the  line,  and 
shall  render  judgment  accordingly  and  order  the  sheriff 
to  establish  and  mark  the  true  line,  found  by  the  jury, 
and  in  such  case,  apportion  the  costs  justly  and  equit- 
ably." It  is  manifest  from  the  statute  that,  if  the  plain- 
tiff does  not  elect  to  contest  the  disclaimer,  the  filing  of 
the  disclaimer  with  the  suggestion  that  the  real  subject 
of  controversy  is  a  dispute  as  to  the  true  location  of  the 
boundary  line,  the  only  litigable  question  is:  What  is 
the  true  location  of  such  line?  Neither  title  nor  posses- 
sion, adverse  or  otherwise,  can  be  involved  in  the  issue. 
It  is  purely  and  solely  an  issue  of  place  whereat  the 
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true  line  lies.  But  here  we  have  the  added  factor, 
created  by  plaintiff's  joinder  in  issue  upon  the  plea  of 
disclaimer,  of  possession  vel  non  of  the  defendant. 

The  verdict  of  the  jury,  set  out  in  the  judgment  entry, 
was  as  follows:  "We,  the  jury,  find  for  the  plaintiff  the 
land  sued  for,  and  establish  the  B.  G.  McClellan  survey 
as  the  true  line  of  the  N.  E.  14  of  N.  W.  14,  section  (10) 
ten,  township  (13)  thirteen,  range  (10)  ten  east,  and 
aiisess  no  damages  or  rents."  Continuing,  the  judgment 
is:  "It  is  therefore  considered  by  the  court  that  the 
issues  are  in  favor  of  the  plaintiff,  and  that  the  plaintiff 
have  and  recover  of  the  defendant  the  land  sued  for, 
to-wit,  *  *  *  for  which  let  a  writ  of  possession 
issue.  It  is  further  ordered  and  adjudged  by  the  court 
that  the  B.  G.  McClellan  survey  of  the  N.  E.  14  of 
the  N.  W.  14  of  section  ten  *  *  *  be  and  the  same  is 
hereby  fixed  as  the  true  line,  and  the  sheriff  is  ordered 
to  establish  and  mark  the  true  line  found  by  the  jury. 
It  is  further  ordered  and  adjudged  by  the  court  that  the 
plaintiff  have  and  recover  of  the  defendant  the  costs  in 
this  behalf  expended,  for  which  let  execution  issue." 

The  Kentucky  court,  in  Foreman  v.  Redman,  5  S.  W. 
556,  had  before  it  a  very  similar  verdict  and  question  to 
that  here  presented.  The  court  held  that  the  verdict  was 
too  indefinite  to  afford  a  sufficient  guide  to  the  sheriff  in 
the  premises,  and  reversed  the  judgment,  with  directions 
to  make  the  judgment  more  specific,  if  it  could  be  done 
from  the  survey. 

This  court,  in  Alexander  v,  Wheeler,  69  Ala.  332,  342, 
considered  the  sufficiency  in  point  of  definiteness  of  a 
verdict  in  an  action  of  ejectment — ^a  verdict  that  under- 
took to  find  for  the  plaintiff  for  certain  lands.  While 
not  in  immediate  point  here,  where  the  inquiry  in  this 
respect  is  not  one  of  area  but  of  the  location  of  a  line,  we 
think  it  strongly  persuasive  to  the  conclusion  that  the 
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verdict,  in  this  particular,  is  so  uncertain  as  to  be  at 
least  erroneous,  if  not  wholly  void.  In  this  instance, 
the  rule  with  respect  to  general  verdicts  cannot  afford 
aid.  The  proceeding  for  the  determination  of  the  loca- 
tion of  a  true  boundary  line  is  special  in  nature.  The 
solution  of  the  issue,  when  properly  made  under  the 
direction  of  the  court  by  having  each  litigant  formally 
affirm  that  a  particularly  described  line  is  the  true  line, 
can  only  be  attained  by  a  finding  of  the  true  line,  giving 
in  the  verdict  such  data  for  locating  it  as  that  the  sheriff 
may  "establish  and  mark"  the  true  line  so  found.  This 
verdict  refers  to  no  monument  or  barrier  or  course  or 
direction.  It  undertook  to  define  the  true  line  as  found 
by  reference  to  a  certain  survey  by  a  certain  surveyor. 
Manifestly,  that  left  the  matter  at  large.  It  should 
have  been  written  in  the  verdict  where  the  true  line  was 
to  be  marked  by  the  officer.  The  result  is  there  is  no 
verdict  definitely  locating  the  true  line;  and,  in  conse- 
quence, the  judgment  is,  if  not  void,  at  least  affected 
with  error  requiring  its  reversal.  We  cannot,  under 
our  practice,  take  the  hopeful  liberty  the  Kentucky  court 
did  in  Foreman  v.  Redma/n^  supra,  by  directing  the  trial 
court  to  perfect  the  judgment  by  the  ascertainment  of 
the  surveyor's  line  mentioned  in  the  verdict.  We  have 
no  recognized  practice  here  where  such  a  verdict 
may  be  amended  or  supplemented  by  the  action  of  the 
court  proper.  The  verdict  is  no  sufficient  verdict  upon 
a  special  issue  submitted  to  the  jury. 

The  matter  of  the  imposition  of  the  costs  on  the  con- 
test of  the  issue  of  location  of  the  true  line  and  of  estab- 
lishing and  marking  the  line  so  ascertained  is  committed 
by  the  statute  to  the  sound  discretion  of  the  court. 

Reversed  and  remanded. 

Anddrson,  C.  J.,  and  Mayfihld,  Sayrb,  Sombrvillb* 
DB  Graffenribd,  and  Gardner,  JJ.,  concur. 
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Blackwell  v.  Harbin. 

Ejectment. 

(Decided   April   9,   1914.     65   South.   35.) 

1.  Fraudulent  Conveyances;  Reservation  of  Power;  Statutes. — A 
clause  in  a  deed  reBerving  to  the  grantor  the  right  to  cancel  the  deed 
at  any  time  for  any  cause  he  might  think  proper,  reserves  to  him  an 
absolute  power  of  revocation,  for  his  own  benefit,  within  the  meaning 
of  section  3422,  Code  1907. 

2.  Same;  Subsequent  Purchaser, — A  purchaser,  whether  he  took 
with  or  without  knowledge  of  the  existence  of  the  deed,  reserving 
the  right  of  revocation,  from  a  grantor  who  reserved  the  right  to 
cancel  a  former  deed  at  any  time  and  for  any  cause,  acquires  title 
to  the  premises  Just  as  though  the  grantor  had  never  executed  said 
former  deed. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

Statutory  ejectment  by  Hardy  Blackwell  against 
James  L.  Harbin.  Judgment  for  defendant  and  plaintiff 
appeals.    Affirmed. 

Noeman  Gunn,  for  appellant.  The  court  was  in  error 
in  holding  the  deed  to  plaintiff  to  be  within  the  purview 
of  §  3422^  Code  1907,  and  in  not  permitting  appellant 
to  show  that  the  grantee  of  Mayo  had  actual  notice  of 
the  deed  and  claim  of  appellant. — Rankm  M.  Go.  v. 
Bishop,  137  Ala.  271 ;  Seeley  v.  Cwrtis,  61  South.  807. 
The  court  erred  in  refusing  the  affirmative  charge  for 
appellant  and  in  giving  the  affirmative  charge  for  ap- 
pellee.—§  3422,  Code  1907;  Vandegrift  v.  Shortridge, 
61  South.  897;  Chambers  v.  Rmgstaff,  69  Ala.  140 ;  77  N. 
Y.  Supp.  643.  The  granting  clause  always  controls. — 
Williams  v.  Hodges,  160  Ala.  266 ;  Hill  v.  OroAf,  160  Ala. 
273. 

Davis  &  Fitb,  for  appellee.  The  grantor  reserved  the 
power  of  revocation,  and  understood  the  legal  effect  of 
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the  same,  as  is  evidenced  by  the  last  clause  of  said  deed, 
and  the  deed  is  covered  by  §  3422,  Code  1907 ;  Alford  v. 
Alford,  95  Ala.  S85;  Mat/s  v.  Burleson,  61  South.  75. 

McCLELLAN,  J. — Statutory  ejectment,  instituted  by 
appellant  against  appellee. 

The  affirmative  charge  was  given  for  the  defendant, 
upon  his  request ;  and  a  like  instruction  for  plaintiff  was 
refused. 

On  April  7,  1906,  A.  H.  Blackwell  was  the  owner  of 
the  land  in  controversy.  On  April  7,  1906,  for  a  valu- 
able consideration  recited,  A.  11.  Blackwell  executed  to 
Hardy  Blackwell,  his  son,  a  warranty  deed  describing 
the  land  in  suit.  This  instrument  was  filed  for  record 
and  recorded  July  1-4,  1910.  In  that  instrument,  just 
preceding  the  habendum  clause  the  following  appears: 
"The  consideration  of  this  deed  is  such  that  I,  A.  H. 
Blackwell,  the  grantor  may  at  any  time  or  for  any  cause 
that  he  may  think  proper  cancel  this  deed,  that  it  shall 
l)e  null  and  void,  but,  if  not  canceled  it  shall  be  in  full 
force  and  shall  be  bonified  deed  to  Hardy  Blackwell,  his 
heirs  and  assigns  forever.  I  hereby  cancel  the  deed 
made  to  Nancy  Ann  and  G.  W.  Clark  except  lot  No.  50 
and  block  No.  4 — the  lot  their  house  stands  upon,  to- 
gether with  all  and  singular  the  tenements  and  appurte- 
nances thereunto  belonging  or  in  anywise  appertaining." 

(^n  Novemlier  25,  1908,  A.  H.  Blackwell  executed  to 
J.  M.  Mayo,  for  a  valuable  consideration  recited,  a  war- 
ranty deed  describing  the  land  in  controversy.  This  in- 
strument was  filed  for  record  and  recorded  May  4,  1909. 
On  August  28,  1909,  Mayo  and  wife  executed  to  J.  L. 
Harbin,  for  a  valuable  consideration  recited,  a  war- 
ranty describing  the  land  in  suit.  This  instrument  was 
filed  for  record  and  recorded  on  December  15,  1909. 

Code,  §  3422  (section  1045  of  the  Code  of  1896)  pro- 
vides :    "When  the  grantor  in  any  conveyance  reserves  to 
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himself,  for  his  own  benefit,  an  absolute  power  of  revoca- 
tion, such  grantor  must  be  taken  as  the  absolute  owner 
of  the  estate  conveyed,  as  to  the  rights  of  creditors  and 
purchasers." 

In  the  case  of  Alford  v.  Alford,  96  Ala.  385, 11  South. 
316,  where  the  question  involved  the  rights  of  creditors 
to  have  satisfaction  of  their  demands  out  of  lands  de- 
scribed in  a  deed  executed  by  the  debtor,  but  in  which 
the  power  to  revoke  was  reserved,  the  court  said  of  the 
quoted  statute  and  of  its  effect:  "The  question  as  to 
the  due  execution  of  the  deed  of  revocation  is  immaterial. 
In  the  deed  of  trust  sought  to  be  revoked  the  grantor  re- 
ser^'ed  to  himself,  for  his  own  benefit,  an  absolute  power 
of  revocation.  In  such  case,  so  far  as  the  rights  of  the 
grantor's  creditors  are  concerned,  he  must  be  taken  as 
the  absolute  owner  of  the  estate  conveyed. — Code,  §  1947. 
The  land  described  in  the  deed  of  the  decedent  and  his 
wife  to  Echols,  as  trustee,  because  of  the  reservation  to 
the  decedent  of  an  absolute  right  of  revocation,  remained 
subject  to  his  debts,  and  could  be  sold  for  the  payment 
thereof  in  the  administration  of  his  estate.  So  far  as  the 
right  to  sell  it  for  the  payment  of  debts  was  concerned,  it 
made  no  difference  whether  the  power  of  revocation  was 
executed  or  not." 

We  see  no  escape  from  the  conclusion  prevailing  with 
the  trial  court —  a  conclusion  compelled  by  the  mani- 
fest effect  of  the  statute  set  out  above  upon  the  provi- 
sions of  the  deed  of  April  7,  1906.  The  deed  to  Hardy 
BlackweU  contained  such  a  reservation  as  impressed 
the  instrument  with  the  effect  the  statute  plainly  pro- 
vides. The  reservation  made  was  for  the  benefit  of  the 
grantor.  As  provided  therein,  the  power  reserved  was 
with  the  evident  purpose  to  restore  the  beneficial  interest 
to  the  grantor.  There  is  no  indication  of  intent  to  vest 
a  benefit  in,  or  to  confer  a  benefit  upon,  any  other  person. 
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The  power  reserved  was  absolute.  Its  character  and 
extent  was  not  impaired  by  the  appropriation,  in  expres- 
sion of  inteot,  of  the  word  cancel.  The  language  em- 
ployed manifested  the  unmistakable  purpose  of  the 
grantor  to  reserve  the  power  to  render  void  the  convey- 
ance at  his  will.  He  did  -so  in  this  instance  by  making 
conveyance,  with  warranty,  to  another — an  act  in  imme- 
diate opposition  to  and  repudiation  of  the  legal  efficacy 
of  the  instrument  of  April  7,  1906,  and  in  expression  of 
an  exercise  by  the  grantor  of  the  power  reserved  there- 
in. A  conveyance  of  the  character  defined  in  the  statute 
still  leaves  the  grantor,  as  far  as  the  rights  of  creditors 
and  purchasers  are  concerned,  the  absolute  owner  of 
the  estate  conveyed.  And  one  who  purchases  from  the 
grantor — whether  with  or  without  knowledge  or  notice 
of  the  previous  existence  of  the  instrument  in  which  the 
reservation  was  made — and  takes  his  conveyance  is  pro- 
tected in  the  title  conveyed  to  him,  just  as  if  the  grantor 
had  not  made  the  previous  instrument,  to  another,  con- 
taining the  reservation  of  a  power  of  revocation. 

The  plaintiff's  reliance  for  right  to  recover,  viz.,  the 
deed  of  April  7,  1906,  was  necessarily  without  effect  to 
that  end,  whether  delivered  to  him  by  the  grantor  or 
not.    The  affirmative  charge  was  defendant's  due. 

The  judgment  is  affirmed. 

Affirmed. 

Andbrson^  C.  J.,  and  Sayrb  and  Sombbville«  JJ., 
concur. 
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Prince,  et  al.  v.  Carter. 

Ejectment. 

(Decided  April  13,  1914.    Relieariug  denied  May  21,  1914. 
66  South.  326.) 

1.  Veyidor  and  Purchaser;  Bona  Fide;  Oot\ftructive  Notice. — Where 
a  deed  from  the  common  source  of  title  was  not  promptly  filed  for 
record,  the  prior  registration  of  other  conveyances  in  plaintiffs  chain 
of  title  were  without  eflTect  to  impose  constructive  notice  upon  defend- 
ant or  his  predecessor  in  right. 

2.  Same, — ^A  bona  fide  purchaser  for  value  and  without  notice  is 
not  affected  by  notice  to  his  immediate  grantor. 

3.  Execution;  Sale;  Validity;  Dormant  Judgment, — ^A  sale  under 
an  execution  issued  on  a  dormant  judgment  is  voidable  at  the  season- 
able election  of  defendant  in  execution,  but  operates  to  pass  title  if 
not  set  aside. 

Appbal  from  Birmingham  City  Court. 

Heard  before  Hod.  H.  A.  Sharpe. 

Ejectment  by  Mrs.  S.  M.  Prince  and  others  against 
Mrs.  Alice  E.  Carter.  Judgment  for  defendant  and 
plaintiffs  appeal.    AJHPirmed. 

Frank  S.  Andrbss^  for  appellant.  Dormant  judgment, 
until  revived,  ought  not  to  affect  intervening  rights. — 
Leonard  v.  Brewer,  86  Ala.  390;  Richardson  v.  Steiner 
Bros,,  166  Ala.  351.  Defendant  was  not  a  bona  fide 
purchaser. — Barcla/y  v.  Plant,  50  Ala.  520 ;  Doe,  ex  dem, 
Stevens  v.  King,  21  Ala.  429 ;  86  Am.  Dec.  657 ;  16  Am. 
St.  Rep.  381 ;  2  Devlin  on  Deeds,  §  640.  Means  of  knowl- 
edge is  equivalent  to  knowledge,  and  whatever  is  suffi- 
cient to  put  one  on  his  guard  and  call  for  inquiry  is  tan- 
tamount to  notice  that  would  be  obtained  by  following 
it  nj?,— Cole  r.  B'ham  U,  Ry.  Co.,  143  Ala.  427;  Pepper 
V.  George,  51  Ala.  194;  Gamble  v.  Black  Warrior.  172 
Ala.  669. 
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Halbt  &  Halby,  and  T.  M.  Bradley,  Jr.,  for  appellee. 
The  question  as  to  whether  the  judgment  was  dormant 
can  be  raised  only  by  defendant  in  execution,  and 
cannot  be  raised  collaterally. — DeLonch  v.  Rohhins,  102 
Ala.  288;  Gardmer  v,  M.  d  M.  R.  R.  Co.,  102  Ala.  635. 
Notice  to  the  immediate  grantor  of  defendant  was  not 
notice  to  defendant,  he  being  bona  fide  purchaser. — 2 
Dev.  on  Deeds,  §  746;  T.  C.  I.  d  R.  R.  Co.  v.  Gardner, 
131  Ala.  599. 

McCLELLAN,  J. — Statutory  ejectment,  by  appellants 
against  appellee.  The  general  affirmative  charge  was 
given  for  defendant. 

The  parties  to  the  litigation  claim  title  from  a  com- 
mon source,  namely,  R.  J.  Terry..  The  plaintiffs'  claim 
comes  down  through  this  line:  Warranty  deed,  R.  J. 
Terry  to  T.  S.  Lacey,  July  16,  1888,  recorded  April  21, 
1910 ;  warranty  deed,  Lacey  to  Birchfield,  December  24, 
1888,  recorded  November  28,  1892;  warranty  deed, 
Birchfield  to  Arnold,  May  22,  1890,  recorded  November 
28,  1892;  warranty  deed,  Arnold  to  Salters,  July  26, 
1892,  recorded  November  28,  1892;  warranty  deed,  Sal- 
ters to  George  Prince  (appellants'  ancestor),  September 
25,  1893. 

The  defendant's  claim  comes  through  this  line:  Rec- 
ord of  a  judgment,  rendered  November  4,  1891,  in  favor 
of  B.  F.  Roden  against  R.  J.  Terry,  city  court  of  Birm- 
ingham ;  execution  issued  November  17, 1898,  levy  there- 
under November  18,  1898 ;  sheriff's  deed,  after  sale  un- 
der execution,  executed  December  9,  1898,  recorded 
March  6,  1899,  to  B.  F.  Roden,  plaintiff  in  execution, 
conveying  all  the  title  and  interest  of  R.  J.  Terry  in  the 
land  in  suit,  for  a  consideration  of  f  169.65;  quitclaim 
from  R.  J.  Terry  and  wife  to  Joseph  P.  Johnston,  June 
10,  1901,  recorded  August  14,  1901;  quitclaim  from 
Johnston  and  wife  to  B.  F.  Roden,  February  28,  1901, 
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recorded  January  29,  1904;  warranty  deed,  Roden  and 
wife  to  Walter  Carter,  October  28,  1901,  recorded  No- 
vember 8,  1901;  warranty  deed,  Walter  Carter  to  Alice 
Ellen  Carter  (appellee),  July  18,  1906,  recorded  August 
U,  1906. 

We  have  carefully  examined  the  record  in  the  light 
of  appellants'  insistence  in  brief  that  there  was  evidence 
tending,  at  least,  to  support  an  advei'se  possession  of 
10  years  by  appellants'  ancestor  and  those  through  whom 
his  rights  are  claimed.  This  insistence  is  not  sustained 
by  the  evidence.  Indeed,  the  testimony  of  James 
Echols,  appellants'  witness,  affirmatively  refutes  the 
contention.  No  other  witness  t-estified  to  a  possession 
of  the  property.  There  is  evidence  of  claim  to  the  prop- 
erty, but  this  is  of  course  far  short  of  tending,  even,  to 
show  possession  that,  if  maintained  for  the  period 
requisite,  would  ripen  into  title.  The  question  is  one 
where  the  lietter  title  must  cast  the  result.  There  is  no 
evidence  of  an  occupancy  wherefrom  notice  could  be  or 
could  have  been  imputed  to  those  upon  whose  rights  de- 
fendant must  rely.  It  will  be  noted  that  the  deed  of 
Terry  to  Lacey  was  not  filed  for  record  until  April,  1910, 
nearly  22  years  after  its  execution.  The  registration  of 
the  other  conveyances  in  plaintififs'  chain — that  from 
Terry  to  Lacey  being  unrecorded  till  1910 — were  with- 
out effect  to  impose  constructive  notice  upon  appellee  or 
the  predecessors  in  right  of  appellee. — Tenn.  Co.  v.  Oard- 
ner,  131  Ala.  599,  32  South.  622. 

Since  a  bona  .fide  purchaser  for  value  and  without 
notice  is  not  affected  by  notice  to  his  immediate  grantor 
{Martinez  v,  Undsey,  91  Ala.  334,  336,  8  South.  787), 
the  defendant,  who  bought  from  her  son,  cannot  be  af- 
fected in  her  right  to  be  protected  as  an  innocent  pur- 
chaser by  notice  to  Roden,  or  even  to  her  immediate 
gi:antor,  Walter  Carter. — 2  Dev.  on  Deeds,  §  746. 
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A  sale  under  an  execution  issued  on  a  dormant  judg- 
ment is  voidable,  not  void,  at  the  seasonable  election  of 
the  defendant  in  execution. — Herzberg  v.  HolUs,  119 
Ala.  496,  24  South.  824.  It  operates,  if  not  set  aside, 
to  pass  the  title. 

There  is  no  error  in  the  record.  The  judgment  is  af- 
firmed. 

Affirmed. 

Anderson.  (\  J.,  and  Sayre  and  Sombrville,  J  J., 
concur. 


Johnson,  et  al.  v.  Colvin. 

Ejectment, 

(Decided  May  21,   1914.    m  South.  328.) 

Charge  of  Court;  Misleading  or  Argumentative. — Charges  which 
are  coiifu.sed,  misleading  or  ar^nientative  may  he  refused  without 
error. 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Ejectment  by  Nancy  Colvin  against  Camilla  Johnson 
and  another.  Judgment  for  plaintiff  and  defendants 
appeal.    Affirmed. 

H.  L.  Martin,  for  appellant.  Counsel  discusses  the 
errors  assigned  predicated  upon  the  court's  ruling  on 
the  evidence,  and  the  giving  and  refusal  of  charges,  and 
cites  authority  in  support  of  his  contentions,  which  is 
not  deemed  necessary  to  be  here  set  out. 

R.  H.  Arrington,  for  appellee,  (^ounsel  discuss  the 
errors  assigned,  but  without  citation  of  authority.    • 
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MAYFIELD,  J. — The  action  was  ejectment,  by  ap- 
pellee against  appellants.  Appellee  is  the  mother  of  one 
of  the  appellants,  an^  the  mother-in-law  of  the  other. 
The  chief  question  litigated  was  whether  or  not  a  deed 
from  the  mother  to  her  daughter  was  properly  and  fully 
executed.  The  mother  could  not  write,  and  signed  the 
deed  fey  mark.  The  instrument  purported  to  be  ac- 
knowledged before  a  justice  of  the  peace  of  Geneva 
county.  The  grantor  and  the  grantee  lived  in  Coffee 
county,  and  it  was  claimed  by  the  grantor  that  the  ac- 
knowledgment was  had  at  her  home  in  Coffee  county, 
and  by  the  grantee  that  it  was  made  in  Geneva  county 
at  the  home  of  the  grantor's  son.  Again,  it  was  claimed 
by  the  grantor  that  the  deed  was  never  delivered,  while 
the  grantee  claimed  that  it  was  delivered  soon  after  its 
date,  which  was  February  4,  1904.  Much  evidence  was 
introduced,  on  both  sides,  as  to  these  two  disputed  facts. 
The  evidence  was  in  direct  conflict,  and  the  jury  decided 
in  favor  of  the  plaintiff,  the  grantor  and  mother. 

The  appellants  assign  a  number  of  errors  as  to  the 
admission  and  the  rejection  of  evidence.  It  would  serve 
no  useful  purpose  to  discuss  any  of  these  rulings. 
It  is  suflftcient  to  say  that  each  has  been  separately  and 
carefuly  examined,  and  that  we  find  no  error  as  to  any. 
The  appellants  also  requested  several  written  instruc- 
tions to  the  jury,  which  were  refused  by  the  court,  and, 
we  think,  properly  so.  They  were  each  properly  re- 
fused, because  confused,  misleading,  argumentative, 
or  bad  in  form  or  substance. 

Affirmed. 

Anderson,  C.  J.,  and  Sombrvillb  and  Gardner,  JJ., 
concur. 
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Jones  17.  Wild. 

Ejectment 

(Decided  February  5,  1914.     Rehearing  denied  May  21,  1914. 
65  South.  349.) 

1.  Ejectment;  Sufficiency  of  Complaint;  Description, — ^The  com- 
plaint examined  and  held  sufficient  as  to  description  within  the  mle 
that  when  ttie  complaint  gives  sufficient  data  from  which  a  definite 
description  of  the -land  may  be  obtained,  or  such  as  enables  the 
sheriff  to  definitely  know  the  lands  so  that  he  may  place  plaintiff  in 
possession  in  case  of  a  recovery,  it  is  sufficient 

2.  Same;  Evidence;  Deeds. — ^Where  the  question  of  boundaries  was 
raised  and  there  was  no  evidence  amounting  In  law  to  adverse 
possession  by  the  predecessors  in  title  of  the  defendant,  and  defend- 
ant's own  title  was  obtained  in  1906,  defendant's  deeds  were  properly 
excluded  as  they  only  showed  that  the  boundary  was  certain  lands 
which  unquestionably  belonged  to  plaintiff. 

3.  Same;  Burden  of  Proof. — In  ejectment  plaintiff  mast  show  that 
he  had  the  legal  title  to  the  lands  sued  for. 

Appeal  from  Conecuh  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Ejectment  by  W.  H.  Wild  against  J.  F.  Jones.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  description  in  the  complaint  of  the  lands  sued 
for  was  as  follows : 

A  piece  or  parcel  of  land  situated,  lying,  and  being  in 
the  town  of  Evergreen,  county  of  Conecuh,  and  state 
of  Alabama,  particularly  described  as  follows:  Com- 
mencing on  the  south  side  of  Rural  street,  in  said  town 
at  the  northwest  corner  of  block  8,  according  to  the  sur- 
vey of  the  town  of  Evergreen  made  by  C.  P.  Bodgers, 
civil  engineer,  and  running  south  along  the  line  of  the 
property  of  J.  B.  Ingraham,  and  property  formerly 
owned  by  J.  H.  Parnham  &  Co.,  and  the  property  known 
as  the  Cooper  property,  8  chains  and  45  links  for  a  place 
of  beginning;  thence  in  a  westerly  direction  following 
the  meanderings  of  a  fence  two  acres  to  a  point  which  is 
8  chains  and  24  links  south  from  Rural  street;  thence 


Digiti 


zed  by  Google 


186.]  OP  ALABAMA.  541 

[Jonea  v.  Wild.] 

south  along  the  line  of  the  property  owned  by  J.  T.  Wil- 
liams 1  chain  and  26  links ;  thence  east  two  acres  to  a 
point  which  is  9  chains  and  50  links  south  of  Rural 
street;  thence  north  1  chain  and  5  links  to  the  point  of 
beginning. 

The  deed  from  Shipp  to  Martin  of  date  November  29, 
1871,  describes  the  land  as  an  undivided  half  interest 
in  a  certain  parcel  or  lot  of  land  situated  in  section  3, 
township  5,  range  11,  adjoining  the  survey  of  the  town 
of  Evergreen,  and  known  and  described  as  follows  (sur- 
vey as  made  by  G.  P.  Rodgers,  civil  engineer)  : 

Commencing  at  the  northwest  corner  of  block  8  of  the 
said  town  according  to  the  plat  thereof,  and  running  in 
a  southwesterly  direction  with  the  boundary  line  of  said 
block  three  acres;  thence  at  right  angles  with  said 
line  in  a  westerly  direction  two  acres;  thence  at  right 
angles  with  the  last-mentioned  line,  and  parallel  with 
the  first-mentioned  line,  three  acres ;  and  thence  back  to 
the  point  of  beginning  two  acres. 

The  deed  contained  the  usual  form  of  acknowledg- 
ment before  a  notary  public. 

The  other  deeds  in  plaintiff's  chain  of  title  described 
the  land  as  did  the  deed  from  Shipp  to  Martin. 

James  P.  Jones^  James  A.  Stallwortii^  and  J.  M. 
Chilton,  for  appellant.  The  complaint  was  not  suffi- 
cient, and  the  court  erred  in  overruling  demurrers. — 
Oriffin  v.  Hall,  111  Ala.  601;  Oodtvin  v,  Forman,  114 
Ala.  489;  12  Ala.  507;  19  Ala.  620;  33  Ala.  300.  The 
court  erred  in  the  admission  of  deeds,  and  in  the  ex- 
clusion of  defendant's  deeds. — McCrary  v.  Jackson  L. 
Co,,  137  Ala.  278.  The  court  erred  in  directing  the  ver- 
dict.— Carter  v,  Fulgham,  134  Ala.  242;  Peters  v.  So, 
Ry.,  135  Ala.  537. 
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Hamilton  &  Ceumpton^  and  Page  &  McMillan,  for 
appellee.  The  lands  were  sufficiently  described  in  the 
complaint. — Clia/pmmi  v.  Holding,  60  Ala;  523 )  T.  &  C. 
R.R.  Co.  V.  E.  A.  R,  R.  Co.,  75  Ala.  516;  7  Enc.  P.  &  P. 
328 ;  104  111.  235 ;  86  Cal.  549 ;  Rayhum  v.  Elrod,  43  Ala. 
700.  The  deed  from  Simmons  to 'Jones  was  not  admis- 
sible because  the  proceedings  leading  up  to  its  execution 
was  not  offered  in  evidence. — McEachin  v.  Warren,  92 
Ala.  534.  The  deeds  to  Jones  were  properly  excluded. 
—Boiling  v,  M.  d  M.  Ry,,  128  Ala,  550 ;  BlacTc  v.  R.  iJ. 
Co.,  76  Ala.  566. 

DB  GRAPFENRIED,  J.— When,  in  an  action  of  ejectr 
ment,  the  lands  are  described  with  sufficient  certainty 
to  enable  the  sheriff  to  definitely  know  what  lands  to 
place  the  plaintiff  in  possession  of,  in  the  event  of  the 
plaintiff's  recovery,  then  the  lands  are  described  with 
sufficient  legal  accuracy  in  the  complaint.  Whenever 
there  are  given,  in  a  complaint  in  such  a  case,  legally 
sufficient  data  from  w^hich  a  certain  and  definite  descrip- 
tion of  the  lands  may  be  obtained — as,  for  instance,  by 
a  survey — then  the  law  is  satisfied,  and  the  description 
is  not  void  for  uncertainty. — A.  K.  Welden,  et  dl.  v.  J, 
H.  B.  Brown,  185  Ala.  171,  64  South.  430;  Qriffin  v. 
Hall,  111  Ala.  601,  20  South.  485;  Hunnicntt  v.  Head, 
179  Ala.  567,  60  South.  831. 

In  the  instant  case  the  lands  sued  for  were  describ- 
ed with  sufficient  legal  accuracy  to  meet  the  require- 
ments of  the  law  in  such  cases. 

2.  The  plaintiff  claimed  title  to  the  property  through 
the  heirs  of  Edmund  W.  Martin,  who,  it  was  claimed, 
purchased  the  property  from  one  Shipp  by  deed  dated 
November  29,  1871,  something  over  40  years  before  this 
suit  was  brought.  There  was  abundant  evidence  tend- 
ing to  show  that  the  lands  sued  for  were  included  in 
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the  lands  described  in  the  Shipp  deed,  and  there  was 
evidence  tending  to  show  that  the  lands  sued  for  were 
taken  possession  of  by  Martin  when  the  deed  was  deliv- 
ered to  him  in  1871,  as  a  purchaser  from  Shipp.  The 
defendant  objected  to  the  introduction  of  the  deed  from 
Shipp  to  Martin  upon  three  grounds.  The  first  ground 
was  that  the  deed  did  not  cover  the  lands  sued  for;  the 
second,  that  there  was  no  evidence  that  Martin  ever 
went  into  possession  of  the  lands  sued  for  under  the 
deed ;  and  the  third  was  that  the  instrument  "is  not  self- 
proving,  and  does  not  describe  the  land  mentioned  in 
the  complamt/^  It  is  plain  that  the  deed  from  Shipp 
to  Martin  was  not  subject  to  the  grounds  of  objection 
which  were  interposed  by  the  defendant  to  its  introduc- 
tion in  evidence. 

3.  What  we  have  above  said  applies  to  the  objections 
which  were  made  by  the  defendant  to  all  the  other  deeds 
which  were  introduced  in  evidence  by  the  plaintiff.  They 
were  not  subject  to  the  grounds  of  objection  which  the 
defendant  interposed  to  their  introduction. 

4.  The  defendant  claimed  title  to  the  land  through 
deeds  which  described  his  property  as  eight  acres,  etc. — 
"bounded  on  the  north  by  the  lot  now  owned  and  occu- 
pied by  Mrs.  E.  W.  Martin,  and  formerly  known  as  the 
Gen.  E.  W.  Martin  place." 

5.  The  appellant,  in  one  of  his  briefs,  makes  the  fol- 
lowing statement: 

"It  can  be  gathered  from  the  entire  bill  of  exceptions 
that  the  question  is  one  of  boundary  line  between  the 
plaintiff  and  the  defendant." 

In  this  statement  we  agree  with  the  appellant.  We 
do  not  find,  in  the  bill  of  exceptions,  any  evidence  upon 
which  the  defendant  can  claim  that  his  prededessors  in 
title  ever  had  such  possesion  and  laid  such  claim  to  the 
land  sued  for  as,  in  law,  amounted  to  adverse  possession. 
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The  defendant's  land  is  known  as  the  Sampey  property, 
and  its  northern  boundary  is  fixed  in  every  deed  through 
which  the  defendant  lays  claim  to  the  property  as  the 
"Martin  property."  If  the  defendant's  deed  and  the 
deeds  of  his  predecessors  in  title  had  been  admitted  in 
evidence,  they  would  have  shown  that  the  northern 
boundary  of  the  defendant's  land  was  the  Martin  land, 
which  unequestionably  belongs  to  the  plaintiff.  They 
would,  in  connection  with  his  evidence,  have  shown  that 
he  obtained  title  to  his  property  in  1906,  too  late  for 
him  to  have  acquired  title  to  the  land  sued  for  by  ad- 
verse possession^  and,  as  already  stated,  there  is  no  evi- 
dence of  what,  in  Ioajo,  amounted  to  adverse  possession 
of  the  land  in  dispute  by  any  of  the  defendant's  prede- 
cessors in  title. — Kilpatriok  v.  Trotter,  185  Ala.  546, 
64  South.  589.  This  being  true,  the  deeds  which  the  de- 
fendant offered  in  evidence  would  have  been  of  no  ser- 
vice to  him  if  they  had  been  admitted  in  evidence,  and 
the  court  committed  no  error  in  excluding  them  from 
the  jury. 

6.  The  evidence  all  showed  that  the  plaintiff  possess- 
ed the  legal  title  to  all  of  the  land  which  Shipp  -convey- 
ed to  Martin  by  the  deed  dated  November  29, 1871.  The 
evidence  showed,  we  think,  without  dispute,  that  the 
land  described  in  the  complaint  is  embraced  in  that 
deed.  The  plaintiff,  to  recover,  was,  in  this  case,  under 
the  necessity  of  showing  that  he  had  the  legal  title  to 
the  land  sued  for,  and  this,  we  think,  giving  to  all  the 
evidence  a  fair  and  honest  interpretation,  the  plain- 
tiff succeeded  in  doing  by  undisputed  evidence.  The 
trial  court,  therefore,  in  our  opinion,  properly  gave  the 
general  afllrmative  charge  to  the  jury  in  favor  of  the 
plaintiff. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfibld  and  Sayrb,  JJ.,  con- 
cur. 
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Phillips,  et  al.  v.  Phillips,  et  al. 

Forcible  Entry  and  Detainer. 

(Decided  February  12,  1914.    Rehearing  denied  April  16,  1914. 
65  South.  49.) 

1.  Forcible  Entry;  Retnoval  of  Cause  From  Justice  Court. — It  Is 
not  necessary,  under  section  4283,  Code  1907,  providing  for  the  re- 
moval of  a  forcible  entry  and  detainer  suit  from  the  Justice  of  the 
peace  court  to  the  circuit  court,  that  all  of  several  defendants  shall 
sign  and  verify  the  petition,  It  being  sufficient  if  the  petition  shows 
the  required  facts  verified  by  any  defendant. 

2.  Same;  Title  of  Plaintiff;  Burden  of  Proof,— The  burden  is  on 
plaintiff  to  show  either  a  superior  title  in  himself  or  that  defendant 
had  forcibly  entered  and  unlawfully  detained. 

3.  Same;  Acts  Constituting. — The  act  of  cutting  through  an  inside 
fence  as  an  act  separate  and  apart  from  a  prior  entry  on  and  posses- 
sion of  the  premises  as  a  whole,  is  not  a  forcible  entry  on  the  prem- 
ises, and  win  not  support  an  action  for  forcible  entry  and  detainer. 

4.  Remainders;  Limitation;  Prescription. — ^Neither  limitation  nor 
prescription  will  run  against  a  grantee  invested  with  an  estate  in 
fee,  but  not  entitled  to  possession  before  the  grantor's  death,  until 
after  the  death  of  the  grantor. 

5.  WUU;  Deed  or  Will;  Reservation  of  Life  Estate, — ^A  deed  duly 
executed,  acknowledged,  delivered  and  recorded,  reciting  that  the 
grantor  for  valuable  and  other  consideration  grants,  bargains,  sells 
and  conveys  to  the  grantees  certain  described  real  estate,  "this  deed 
not  to  take  until  after  my  death,"  conveys  the  title  to  the  grantee 
subject  to  the  life  esta.te  of  the  grantor,  and  is  not  testamentary  In 
character. 

6.  Appeal  and  Error;  Questions  Reviewable;  Theory  in  Trial 
Court. — Where  the  case  was  tried  in  the  circuit  court  as  Involving 
title  as  in  ejectment,  this  court  will  adopt  the  same  theory  on  apiieal. 

7.  Same;  Questions  Presented;  Affirmative  Charge. — The  request 
for  a  general  affirmative  charge  is  not  sufficient  to  raise  the  question 
of  defect  In  proceedings  for  the  removal  of  cause  of  forcible  entry 
and  detainer  from  the  Justice  to  the  circuit  court,  as  will  operate  to 
exclude  defendant  from  the  benefit  of  the  statute  as  to  a  trial  in  the 
circuit  court. 

Appeal  from  Walker  Circuit  Court. 
Heard  before  Hon.  J.  J.  Curtis. 
Forcible  entry  and  detainer  by  J.  M.  Phillips  and 
others  against  Mary  Phillips  and  others.    From  a  judg- 
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ment  for  plaintiffs,  defendants  appeal.     Reversed  and 
remanded. 

The  defendants  were  E.  J.  Phillips  and  Mary  Phil- 
lips, his  daughter,  who  removed  the  cause  to  the  circuit 
court  under  the  provisions  of  section  4283,  Code  1907. 
The  petition  in  due  form  was  signed  only  by  E.  J.  Phil- 
lips, but  contained  the  following:  "Your  petitioners 
further  allege  that  the  said  defendants  entered  on  said 
land  peaceably,  and  under  claim  of  title,  •  ♦  • 
and  that  petitioner  bona  fide  desires  to  contest  with 
plaintiff  the  title  to  said  land."  The  prelimnary  order 
required  petitioner,  E.  J.  Phillips,  and  Mary  Phillips  to 
enter  into  bond,  and  the  bond  recites,  "Whereas,  the 
undersigned,  Mary  Phillips  and  E.  J.  Phillips,  have  this 
day  obtained  an  order,"  etc.,  and  is  executed  by  both  of 
them.  The  writ  recites  that  it  was  granted  to  the  de- 
fendant in  the  case  wherein  J.  M.  Phillips  et  al.  are 
plaintiffs  and  Mary  Phillips  defendant.  The  notice  to 
plaintiff  recites  that  Mary  J.  and  Eliza  Phillips  have 
obtained  a  writ  of  certiorari.  Both  plaintiffs  and  de- 
fendants offered  in  evidence  a  number  of  deeds  back  to 
a  common  source,  to  wit,  Jefferson  Phillips.  Plaintiffs' 
claim  depends  on  a  deed  executed  by  Jefferson  Phillips 
to  Sophia  Sanders  on  August  8,  1881;  and  the  defend- 
ants' claim  depends  upon  the  deed  executed  by  Jeffer- 
son Phillips  to  Abigail  Phillips  on  August  10,  1861. 
Defendants  offered  in  evidence  an  instrument  executed 
by  Abigail  Phillips,  in  words  and  figures  as  follows: 
"State  of  Alabama,  Walker  County.  Know  all  men  by 
these  presents,  that  for  and  in  consideration  of  f  1  in 
hand  paid  by  Eli  J.  Phillips,  and  the  love  and  affection 
which  I  have  for  my  brother  Eli  J.  Phillips,  I  do  by 
these  presents  grant,  bargain,  sell,  and  convey  to  the 
said  Eli  J.  Phillips  the  following  described  real  estate, 
to  wit:    N.  W.  %  of  S.  E.  ^4,  Sec.  22,  N.  W.  ^  of  N. 
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W.  14,  Sec.  27,  T.  14,  R.  5  W.,  and  S.  W.  %  of  N.  E.  14, 
and  S.  E.  %  of  N.  W.  14,  S.  22,  T.  14,  R.  5  W.,  and  N.  E. 
part  east  of  Black  Warrior  river  of  fractional  22,  T.  14, 
R.  5  W.,  being  139  acres  and  95/100.  And  I,  Abigail 
Phillips,  do  hereby  acknowledge  that  I  am  lawfully- 
seised  of  such  premises,  that  I  have  a  good  right  to  con- 
vey the  same,  and  that  said  premises  were  free  from  all 
insumbrances.  Witness  my  hand  and  seal  this  5th  day 
of  January,  1866.  This  deed  not  to  take  until  after  my 
death.  Abigail  Phillips."  Signed  by  mark.  Witnessed 
by  Jefferson  Phillips,  Sr.,  and  William  Qravlee,  and  ac- 
knowledged in  the  usual  form  before  Moses  Cammack, 
judge  of  probate,  and  duly  recorded.  On  the  objection 
of  plaintiffs  that  the  paper  was  testamentary  in  charac- 
ter, and  not  a  conveyance  of  title,  it  was  excluded  from 
the  evidence.  Proof  was  then  made  that  Abigail  Phil- 
lips, the  grantor,  had  died  four  years  before  and  the  in- 
strument was  again  separately  offered  in  evidence  by 
each  defendant,  and,  upon  objection,  again  excluded  by 
the  court.  The  evidence  for  the  plaintiffs  showed  that 
they  and  their  predecessors  in  title  had  held  continu- 
ous possession  of  the  land  in  suit  for  nearly  30  years 
prior  to  1910,  when  defendant  E.  J.  Phillips  took  pos- 
session now  held  by  him  and  his  daughter.  Plaintiffs^ 
evidence  tended  to  show  that  some  time  after  E.  J.  Phil- 
lips had  entered  upon  the  land  he  cut  through  a  fence, 
and  went  into  an  inclosed  field,  a  part  of  this  land.  This 
was  denied  by  him,  and  his  testimony  tends  to  show  a 
peaceable  entry  by  himself  afterwards  shared  in  by  his 
daughter,  Mary,  to  whom  he  had  previously  conveyed 
the  land.  Both  plaintiffs  and  defendants  requested  the 
affirmative  charge,  defendants  requesting  same  jointly 
and  separately.  The  court  gave  the  affirmative  charge 
for  the  plaintiffs. 
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NoKMAN  QuNN  and  W.  C.  Davis^  for  appellant.  The 
instrument  was  a  deed  reserving  life  estate  in  the  gran- 
tor with  remainder.to  the  grantee. — 1  Dev.  on  Real  Est. 
543;  2  Am.  St.  Rep.  344;  140  Ind.  533.  The  tendency 
is  to  uphold  deeds  when  not  repugnant  to  some  well  de- 
fined rules  of  law. — Ahney  v.  Moore,  106  Ala.  131; 
Trawick  v.  Davis,  85  Ala.  345;  56  Ga.  513;  93  Cal.  671. 
Limitations  and  prescriptions  do  not  run  against  the 
remaindermen  until  the  falling  in  of  the  life  estate. 

A.  F.  FiTB  and  John  H.  Bankhbad,  Jr.^  for  appellee. 
Where  petitioners  entered  upon  the  land  forcibly,  they 
are  not  entitled  to  try  title  in  the  circuit  court,  not- 
withstanding their  petition  for  removal,  and  hence, 
plaintiff  was  entitled  to  recover  regardless  of  the  state 
of  the  title. — Brown  v.  French,  148  Ala,  272;  Fowler  v, 
Pritchard,  148  Ala.  268;  Mallon  v.  Moog  121  Ala.  324. 
The  instrument  relied  on  was  testamentary  in  charac- 
ter and  not  a  conveyance  of  present  interest  in  land. — 
Oilliam  V.  Martm,  42  Ala.  365;  Traioick  v,  Davis,  85 
Ala.  345;  Pitten  v.  McFall,  122  Ala.  623;  Gomez  v.  Hig- 
gins,  130  Ala.  493. 

SOMERVILLE,  J.— Under  section  4283  of  the  Code, 
providing  that  **any  defendant  in  a  suit  for  forcible 
entry  and  detainer  or  unlawful  entry  and  detainer  may 
remove  such  action"  from  the  justice  to  the  circuit  court, 
and  requiring,  to  that  end,  that  *^the  defendant  desiring 
to  remove  such  case  shall  file  a  sworn  petition"  to  a 
judge  of  some  court  of  record,  it  is  not  necessary  for  all 
of  several  defendants  to  sign  and  make  oath  to  the 
petition.  It  is  sufficient  if  the  petition  shows  the  facts 
required,  and  their  verity  is  attested  by  the  oath  of  any 
defendant. 

It  clearly  appears  from  the  removal  proceedings,  in- 
cluding the  bond,  notice,  and  final  order,  that  both  of 
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these  defendants  shared  in  the  procurement  of  the 
removal  of  the  cause,  and,  if  there  had  been  any  de- 
fect which  might  exclude  M'dvy  Phillips  from  the  benefit 
of  the  statute  as  to  the  trial  in  the  circuit  court,  that 
result  could  not  be  achieved  by  means  of  a  request  for 
the  general  affirmative  charge. 

The  whole  course  of  the  trial  and  the  judgment  itself 
show^  that  the  issue  was  upon  the  title,  as  in  ejectment, 
and  we  would  be  impelled  to  so  regard  it  here. — Fewm 
V.  Beime,  129  Ala.  435,  441,  29  South.  558. 

Manifestly  the  decisive  question  in  the  case  is  wheth- 
er the  instrument  executed  by  Abigail  Phillips  to  Eli  J. 
Phillips  in  1866  was  a  contemporaneous  conveyance  of 
the  land,  or  was  purely  postumous  in  its  operation;  in 
short,  whether  it  was  a  deed  or  a  will.  Courts  have  un- 
dertaken in  innumerable  cases  to  prescribe  the  general 
tests  by  which  the  character  of  an  instrument  in  this 
regard  is  to  be  determined;  but,  while  there  seems  to 
be  a  substantial  uniformity  of  opinion  as  to  the  gener- 
al principles  to  be  applied,  the  cases  themselves  exhibit 
the  utmost  contrariety  in  the  particular  conclusions 
reached,  even  in  the  same  jurisdictions.  Nothing  of 
value  can  be  added  to  what  has  already  been  written 
by  the  most  eminent  jurists  and  commentators.  The  fol- 
lowing decisions  of  this  court  discuss  and  illustrate  the 
question:  Adams  v,  Broughton,  13  Ala.  731;  Oolding 
V.  Golding,  24  Ala.  122;  Elmore  v.  Mustin,  28  Ala.  309; 
Oregort/  v.  Walker,  38  Ala.  26;  Oillham  v.  Mustin,  42 
Ala.  365;  MoOuire  v.  President  and  Directors^  Bank  of 
Mobile,  42  Ala.  589 ;  Daniel  v.  Hill,  52  Ala.  430 ;  Jordwn 
V,  Jordan,  65  Ala.  301 ;  TroAcick  v.  DaA)is,  85  Ala.  342, 
5  South.  83 ;  Sharp  v.  Hall,  86  Ala.  110,  5  South.  497, 
11  Am.  St.  Rep.  28;  Gnffith  v.  Ma/rsh,  86  Ala.  302,  5 
South.  569;  Crocker  v.  Smith,  94  Ala.  295,  10  South. 
258,  16  L.  R.  A.  576 ;  Kelly  v.  Richardson,  100  Ala.  584, 
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13  South.  785;  Abney  t?.  Moore,  106  Ala.  131,  18  South. 
60;  Whitten  v,  McFall,  122  Ala.  619,  26  South.  131  ; 
Mays  V.  Burlesen,  180  Ala.  396,  61  South.  75. 

The  deed  here  in  question  is  in  form  a  present  grant 
of  the  land.  It  was  acknowledged,  delivered,  and  re- 
corded within  15  daj's  after  the  recited  date  of  its  ex- 
ecution. That  it  was  the  grantor^s  intention  to  thereby 
effect  a  contemporaneous  transfer  of  title  to  the  grantee 
seems  reasonably  certain,  and  the  concluding  sentence, 
"This  deed  is  not  to  take  [effect]  until  after  my  death," 
was  clearly  but  a  clumsy  and  inartificial  mode  of  re- 
serving to  the  grantor  the  possession  and  enjoyment  of 
the  land  so  long  as  she  might  live. 

We  therefore  hold  that  the  instrument  was  a  deed 
which  conveyed  the  title  to  Elijah  J.  Phillips,  subject 
to  a  life  estate  reserved  to  the  grantor.  This  conclu- 
sion is  fully  and  specifically  supported  by  the  case  of 
Abney  v.  Moore,  106  Ala.  131,  18  South.  60;  and  sub- 
stantially by  the  cases  of  Golding  v.  Golding,  24  Ala. 
122;  Elmore  v.  Mmtm,  28  Ala.  309;  Gregory  v.  Walker, 
38  Ala.  26 ;  and  GHfith  v.  Marsh,  86  Ala.  302.  A  dic- 
tum to  the  contrary  in  Travyich  v.  DoAyis,  85  Ala.  342, 
5  South.  83,  cannot  be  approved  or  followed.  It  may 
be  noted  also  that  our  early  cases  of  Dunn  v.  Bank  of 
Mobile,  2  Ala.  152,  and  Shepherd  v,  Nai>or8,  6  Ala.  631, 
are  perhaps  not  in  harmony  with  the  later  decisions. 

In  addition  to  these  precedents  of  our  own  the  great 
weight  of  modern  authority  is  in  clear  accord. — Hunt 
V.  Hwnt,  119  Ky.  39,  82  S.  W.  998,  68  L.  R.  A.  180,  7 
Ann.  Cas.  788,  and  note,  790;  Wilson  v.  Carrico,  140 
Ind.  533,  40  N.  E.  50,  39  Am.  St.  Rep.  213,  and  note, 
219;  Seals  v.  Pierce,  83  Ga.  787,  10  S.  E.  589,  20  Am. 
St.  Rep.  344;  Shackelton  v.  Sebree,  86  111.  616;  LoAick 
V.  Logan,  45  W.  Va.  251,  31  S.  E.  986;  West  v,  Wright, 
115  Ga.  277,  41  S.  E.  602;  Wyman  v.  Brown,  50  Me. 
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139;  Bunch  v,  Nicks,  50  Ark.  367,  7  S.  W.  563;  AbhotH 
17.  Holwaji,  72  Me.  298;  Owen  v,  Williams,  114  Ind.  179, 
15  N.  E.  678;  Matter  of  Hall,  149  Cal.  143,  84  Pas.  839. 
See,  also,  1  Devlin  on  Deeds  (3d  Ed.)  §  309a;  2  Devlin 
on  Deeds  (3d  Ed.)  §§  855a,  855b,  855c;  40  Cyc.  1085; 
and  note  to  Ferris  v.  Neville,  89  Am.  St.  Rep  494,  where 
many  authorities,  both  pro  and  con,  are  collected  and 
discussed. 

It  results  from  the  conclusion  stated  that  by  the  death 
of  Abigail  Phillips,  about  the  year  1908,  Elijah  J.  Phil- 
lips became  invested  with  an  estate  in  fee  simple ;  and, 
not  being  entitled  to  the  possession  theretofore,  neither 
limitations  nor  prescription  could  run  against  his  title 
until  thereafter. 

The  burden  was  on  plaintiffs  to  show  either  a  su- 
perior title  in  themselves,  or  a  forcible  entry  or  unlaw- 
ful detention  by  defendants. — Daniel  v.  Williams,  177 
Ala.  140,  58  South.  419. 

There  is  no  evidence  whatever  that  either  of  the  de- 
fendants entered  in  recognition  of  plaintiffs'  title  and 
in  subordination  thereto.  The  only  hint  of  a  forcible 
entry  is  found  in  the  testimony  of  J.  W.  Phillips,  one  of 
the  plaintiffs,  that  Elijah  J.  Phillips,  while  in  posses- 
sion of  the  premises,  and  after  plaintiffs'  demand  upon 
him  to  surrender  the  possession,  acquired  some  time  be- 
fore, "cut  through  a  fence,"  and  went  into  a  field  and 
took  possession  and  plowed.  Cutting  through  an  inside 
fence,  as  an  act  separate  and  apart  from  the  previous 
entry  upon  and  possession  of  the  premises  as  a  whole,  is 
not  a  forcible  entry  upon  the  premises,  and  will  not  sup- 
port the  action. 

It  is  clear,  therefore,  the  plaintiffs  were  not  entitled 
to  the  general  affirmative  charge,  as  given  by  the  court; 
and  equally  clear,  we  think,  that  defendants  were  en- 
titled to  such  a  charge,  as  requested  by  them.    In  both 
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particulars  the  trial  court  erred,  and  the  judgment  must 
be  reversed. 

Reversed  and  remanded. 

Anderson,  (\  J.,  and  McClbllan  and  Sayrb,  JJ.,  con- 
cur. 


Bigbee  Fertilizer  Co.  v.  Smith,  Auditor. 

MandamiLS, 

(Decided  January  20,   1914.     Rehearing  denied   April  16,   1914. 
65  South.  37.) 

1.  License;  Corporations ;  Statute. — A  fertilizer  manufacturing  cor- 
poration which  has  paid  the  license  tax  imposed  by  subd.  41,  section 
2361,  Code  .1907,  for  state  and  county  purposes  is  not  liable  for  privi- 
lege tax  under  subd.  26  thereof. 

2.  Same;  Refunding. — Under  .section  2411,  Code  1907,  as  amended, 
by  Acts  1909,  p.  165,  a  license  tax  erroneously  paid  under  subd.  26, 
section  2361,  Code  1907,  was  returnable  whether  paid  strictly  as  a 
license  tax  or  as  a  privilege  tax. 

3.  Same;  Certiflcate.—XJudeT  section  2412,  Code  1907,  a  certificate 
reciting  the  presentation  of  an  application  and  that  an  applicant  had 
by  mistake  paid  a  corporation  privilege  tax,  the  amount  of  which 
was  due  it,  was  sufficient  to  authorize  a  refund  for  taxes  paid  by 
mistake. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Mandamus  by  the  Bigbee  Fertilizer  Company  against 
C.  B.  Smith,  as  State  Auditor.  Writ  denied,  and  pe- 
titioner appeals.    Reversed  and  remanded. 

The  petition  alleges  that  petitioner  is  a  corporation 
organized  for  the  purpose  of  manufacturing  fertilizer 
and  selling  same,  and  that  under  the  provisions  of  sub- 
division 41,  §  2361,  Code  1907,  it  paid  to  the  probate 
judge  of  Montgomery  county,  Ala.,  for  the  years  1908, 
1909,  and  1910,  the  sum  of  |200  for  state  purposes,  and 
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f50  for  county  purposes;  that  under  the  provisions  of 
subsection  26  of  section  2361,  all  corporations  doing 
business  in  the  state  not  otherwise  specifically  requir- 
ed to  pay  a  license  tax  are  required  annually  to  pay  the 
privilege  tax  mentioned  in  said  subsection,  the  same 
being  based  upon  the  amount  of  the  capital  stock  of  said 
corporation,  and  that,  although  petitioner  during  the 
years  1908,  1909,  and  1910,  paid  the  sum  requii-ed  as 
license  for  operating  a  fertilizer  factory,  the  sum  of 
f  200  for  the  state  and  f 50  for  the  county  as  a  license  for 
operating  such  factory  under  subsection  41,.  the  judge 
of  probate  also  demanded  and  required,  during  said 
years  above  set  out,  that  petitioner  pay  the  corporaticm 
license  under  subsection  26,  and  accordingly  your  pe- 
titioner paid  the  judge  of  probate  f200  during  each  of 
said  years  for  the  use  of  the  state  and  $50  during  each 
of  said  years  for  the  county  to  procure  a  license  for 
such  years  for  doing  business,  as  required  by  section  26, 
but  that  the  amount  so  paid  during  each  of  said  years, 
was  paid  to  said  judge  of  probate  under  a  mistake  or 
error  of  said  judge  of  probate,  and  petitioner  is  entitled 
to  have  said  amount  so  erroneously  collected  by  the 
judge  of  probate  refunded  to  it  under  section  2411, 
Code  1907,  as  amended  by  the  act  approved  August  25, 
1909.  "Petitioner  further  alleges  that,  pursuant  to  the 
provisions  of  section  2412,  it  made  application  to  the 
judge  of  probate  for  a  certificate  under  said  section,  and 
the  judge  of  probate  issued  to  your  petitioner  two  cer- 
tificates which  are  set  out  and  marked  p]xhibits  A  and 
B."  It  is  then  alleged  that  the  certificates  were  pre- 
sented to  the  auditor,  and  he  declined  to  pay  them,  or 
to  recognize  them  as  binding  on  the  state.  The  certifi- 
cates referred  to  are  as  follows :  "To  the  Honorable  W. 
W.  Brandon,  State  Auditor.  To  the  Honorable  Court 
of  County  Commissioners  of  Montgomery  County.    The 


Digiti 


zed  by  Google 


554  SUPREME  COURT  [Vol. 

[Blgbee  Fertili^r  Co.  v.  Smith,  Audltor.l 

application  of  Bigbee  Fertilizer  Company  having  been 
presented  and  considered,  I  hereby  certify  that  the  said 
BigbcH*  Fertilizer  Company  paid  into  this  office,  as  a 
privileji:o  tax,  under  subsection  26  of  section  2361,  Code, 

1907,  required  by  said  section  of  domestic  corporations, 
doing  business  in  this  state,  not  otherwise  specifically 
required  to  pay  a  license  tax,  the  following  sums:    In 

1908,  for  the  state,  two  hundred  dollars ;  for  the  county, 
fifty  dollars;  in  1909,  for  the  state,  two  hundred  dollars; 
for  the  county,  fifty  dollars;  in  1910,  for  the  state,  two 
hundred  dollars ;  for  the  county,  fifty  dollai'S.  That  in 
addition  thereto,  it  paid  the  following  sums  as  a  license 
tax  specifically  required  by  subsection  41  of  said  sec- 
tion 2361  of  the  Code  of  1907 :  For  the  year  1908,  for 
the  state,  two  hundred  dollars;  for  the  county,  fifty 
dollars;  for  the  year  1909,  for  the  state,  two  hundivd 
dollars;  for  the  county  fifty  dollars;  for  the  year  1910, 
for  the  state,  two  hundred  dollars;  for  the  county,  fifty 
dollars.  That  the  above  sums  paid  during  each  of  said 
years  1908,  1909,  1910,  as  a  privilege  tax,  were  paid 
by  said  Bigbee  Fertilizer  Company,  through  error,  it 
having  paid  in  each  of  said  years  a  license  tax  specifi- 
cally required  of  it,  and  that  said  sums  paid  as  a  priv- 
ilege tax  are  due  to  the  said  Bigbee  Fertilizer  Co.  Wit- 
ness my  hand  and  seal  of  office  this day  of  July, 

1910.    J.  B.  Gaston,  Judge  of  Probate." 

Stbinbb,  Crum  &  Weil,  for  appellant.  Mandamus 
will  lie  to  compel  the  performance  of  the  duty  imposed 
on  the  auditor  by  §  2412,  Code  1907.— Pw^foy  v.  An. 
drews,  101  Ala.  US;  Smith  v,  McCutchins,  146  Ala.  458; 
Brewer  v.  State,  62  Ala.  215.  The  probate  judge  having 
issued  his  certificate,  it  became  the  duty  of  the  auditor 
to  draw  the  warrant  therein  required. — Graha/ni  v.  City 
of  Tmcnmhia,  146  Ala.  454.     The  certificate  is  conclu- 
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sive  as  to  the  requirements  of  the  section  as  amended 
by  Acts  1909,  p.  165. — State,  ex  rel,  v.  Langan,  149  Ala. 
647 ;  Ramagano  v.  Crook,  85  Ala.  226.  The  word  '^mis- 
take'' as  used  in  the  acts  of  the  Legislature  above  re- 
ferred to  includes  a  mistake  of  law. — White  v.  State, 
117  Ala.  232;  164  U.  S.  190.  Appellant  was  not  liable 
for  the  payment  of  the  privilege  tax  required  by  subd. 
26,  of  §  2361,  Code  1907,  as  he  had  already  paid  for  li- 
censes provided  by  subd.  41  of  such  section. — Chinnahee 
Cot.  M.  V,  State,  166  Ala.  120;  So.  Ry.  v.  Green,  216  U. 
S.  400 ;  Spvra  v.  State,  146  Ala.  178. 

R.  C.  Brickbll^  Attorney  General,  Thomas  H.  Sbay, 
Assistant  Attorney  General,  and  Daniel  W.  Troy,  for 
appellee.  Appellant  is  seeking  not  to  recover  a  license 
tax  for  doing  business,  but  a  mere  privilege  tax  levied 
upon  its  franchise  as  a  corporation  within  this  state. — 
So,  Ry,  V,  Green,  160  Ala.  396.  The  tax  was  properly 
levied  under  §  229  of  the  Constitution,  and  the  court 
cannot  legislate  into  §  2411,  Code  1907,  a  legislative  in- 
tent to  pay  privilege  tax  therein.  Before  the  auditor 
can  draw  his  warrant,  there  must  be  a  clear  and  unam- 
biguous statute  directing  it. — Chisholm  v.  McGhee,  41 
Ala.  192.  Voluntary  payments  cannot  be  recovered 
without  express  statutory  authority. — 45  Cent.  Dig.  col. 
1348-51.  A  party  paying  a  tax  under  a  mistaken  idea  of 
law,  cannot  recover.— 65  N.  E.  766;  34  S.  E.  512;  64 
S.  W.  13;  1  N.  W.  742;  10  S.  W.  352.  The  Legislature 
has  a  definite  idea  of  requiring  a  license  or  privilege 
tax  for  the  doing  of  certain  acts  as  well  as  for  the  car- 
rying on  of  certain  business. — Home  I.  Co.  v.  New  York, 
134  U.  S.  594;  K.  C.  M.  &  B.  v.  Styles,  in  MSS. 

ANDI:RS0N,  C.  J.— The  act  amending  section  2411 
of  the  Code  of  1907  f  Sp.  Sess.  1909,  page  165)  provides 


Digiti 


zed  by  Google 


556  SUPREME  COURT  [Vol. 

[Bigbee  Fertilizer  Co.  v.  Smith,  Auditor.] 

for  the  refunding  of  "license  money''  under  the  condi- 
tions therein  set  out  The  state's  counsel  concede  that 
the  appellant  paid  the  fund  in  question  under  subdivi- 
sion 26  of  section  2361,  when  it  was  not  liable  for  same 
for  the  reason  that  it  had  paid  the  license  tax  due  by 
it  under  subdivision  41  of  said  section  2361. — Chinnabee 
Cotton  Mills  V,  State,  166  Ala.  119,  52  South.  390. 

Counsel  does  contend,  however,  that  the  act  in  ques- 
tion provides  only  for  refunding  a  license  tax  and  not 
a  privilege  tax,  and  that  the  tax  sought  to  be  recovered 
was  made  a  privilege  tax  under  the  terms  of  subdivision 
26.  Whether  there  is  or  is  not  a  substantial  distinction 
between  a  license  tax  and  privilege  tax  we  need  not  de- 
cide, though  this  court  has  intimated  that  there  is. — City 
of  Montgomery  v.  Kelly,  142  Ala.  552,  38  South.  67,  70 
L.  R.  A.  209,  110  Am.  St.  Rep.  43.  On  the  other  hand, 
it  was  stated  in  the  case  of  Spira  v,  State,  146  Ala.  177, 
41  South.  465,  in  discussing  this  statute,  that  the  Legis- 
lature did  not  have  in  mind  any  marked  distinction  be- 
tween a  license  tax  and  a  privelege  tax,  but  seems  to 
have  used  the  words  interchangeably.  We  think  the 
act  in  question  contemplates  the  refunding  of  the  fund 
in  question  whether  it  be  designated  as  a  privilege  tax 
or  a  license  tax.  The  act  covers  all  money  paid  for  a 
license  whether  it  was  paid  strictly  as  a  license  tax  or 
as  a  privilege  tax.  It  refunds  "license  money''  and  un- 
der the  terms  of  subdivision  26,  the  sum  there  required 
is  for  a  license,  the  issuance  of  which  is  contemplated 
and  required. 

Whether  or  not  the  auditor  can  question  the  certifi- 
cate of  the  probate  judge,  in  this  proceeding,  we  need 
not  determine,  as  we  think  the  certificates  issued  by 
him  are  sufficient  under  the  terms  of  the  act.  It  may 
be  true  that  the  said  certificates  do  not  spe^cifically  set 
up  any  inadvertence,  neglect,  or  personal  error  upon  the 
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part  of  the  probate  judge,  but  it  does  appear  therefrom 
that  this  money  was  paid  in  and  received  when  there 
was  no  legal  obligation  upon  the  appellant  to  pay  it,  or 
legal  authority  vested  in  the  probate  judge  to  collect 
or  receive  it.  If  the  probate  judge  collected  and  re- 
ceived it  without  the  sanction  of  law,  then  he  commit- 
ted such  an  error  as  is  provided  for  by  the  act  in  ques- 
tion, and  the  point  made  against  the  certificates  is  hy- 
percritical. The  purpose  of  this  statute  has  been  well 
expressed  by  this  court,  in  considering  a  kindred  one,  in 
the  case  of  White  v.  kimith,  117  Ala.  232,  23  South.  525, 
wherein  the  court  said,  speaking  through  Brickbll^  C. 
J. :  "The  statute  is  intended  to  provide  the  taxpayer, 
who  by  mistake  has  paid  taxes  he  ought  not  to  have 
paid,  a  speinly,  inexpensive  remedy  to  reclaim  the  money 
from  the  state  and  county  treasury  into  which  it  has 
passed.  It  is  the  successor  of  proceeding  statutes  hav- 
ing a  common  object — the  promotion  of  justice  and 
equity  between  the  state  and  county  and  the  taxpayer. 
If  by  mistake,  whether  of  law  or  of  fact,  the  state  or 
county  has,  through  the  medium  of  taxation,  received 
money  of  the  taxpayer  to  w^hich  it  was  not  entitled,  ex 
equo  et  bona,  it  is  but  natural  right  and  justice  that  the 
mistake  should  be  corrected  and  the  money  refunded." 

The  circuit  court  erred  in  sustaining  the  demurrers  to 
the  appellant's  petition,  and  the  judgment  of  said  court 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

McClbllan,  Sombuville,  and  de  Qbafpbnribd,  J  J., 
concur. 
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Long  17.  O^Rear. 

Mandamus. 

(Decided  April  16,  1914.    66  South.  59.) 

1.  Officer;  Compensation. — Before  an  officer  can  claim  payment  of 
fees,  there  must  be  produced  a  specific  statute  entitling  him  thereto. 

2.  Same;  Construction  of  Statute. — Statutes  authorizing  the  pay- 
ment of  fees  to  olTicers  must  be  strictly  construed. 

3.  Clerks;  Fees. — Construing  section  3,  Local  Acts  1901,  p.  107,  and 
Acts  1907,  p.  583,  and  Acts  Special  Session  1907,  p.  201,  It  Is  held 
that  the  Acts  of  1907,  did  not  entitle  the  clerk  of  the  circuit  court 
of  Walker  county  to  ex  officio  fees  for  serviceB  rendered  by  him  In 
the  law  and  equity  court  of  Walker  county. 

Appeal  from  Walker  Circuit  Court 

Heard  before  Hon.  J.  J.  Curtis. 

Petition  for  mandamus  by  E.  W.  Long,  as  clerk, 
against  Caine  O'Rear,  as  treasurer.  Judgment  denying 
the  writ,  and  petitioner  appeals.    Affirmed. 

The  petition  states  that  Long  is  clerk  of  the  Walker 
circuit  court  and  ex  officio  clerk  of  the  Walker  county 
law  and  equity  court;  that  for  the  years  1912-13  the 
total  assessed  values  of  Walker  county,  as  shown  by 
the  State  Auditor's  report,  exceeds  $9,000,000.  Peti- 
tion then  sets  out  an  act  approved  November  30,  1907, 
amending  an  act  approved  August  9,  1907,  relative  to 
ex  officio  fees  of  clerk,  and  alleges:  That  on  July  1, 
1913,  he  presented  a  sworn  statement  to  the  commis- 
sioners' court  of  Walker  county,  showing  the  perform- 
ance of  all  ex  officio  duties  required  by  law,  a  detailed 
report  of  all  services  rendered,  and  the  charge  made  for 
each  item  in  detail.  That  the  commissioners'  court 
found  it  correct  and  reasonable,  and  drew  a  warrant 
in  favor  of  petitioner  for  f  125,  to  cover  the  quarter  end- 
ing June  30,  1913,  and  petitioner  presented  said  war- 
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rant  to  the  treasurer,  who  refused  to  pay  it,  although 
he  had  ample  funds  in  his  hands,  as  treasurer,  belong- 
ing to  the  general  fund  of  Walker  county,  to  pay  the 
same,  basing  his  refusal  on  the  ground  that  petitioner 
was  not  entitled  to  draw,  pay  for  extra  officio  services 
as  clerk  of  the  Walker  county  law  and  equity. 

Bankhbad  &  Bankhbad^  for  appellant.  The  Walker 
law  and  equity  court  is  a  court  of  concurrent  jurisdic- 
tion, with  the  circuit  court  and  petitioner  is  the  de  jure 
or  de  facto  clerk  of  said  court  and  entitled  to  all  the 
fees  and  compensations  provided. — Acts  1901,  p.  107; 
Acts  1907,  p.  201. 

J.  D.  AcuFP^  for  appellee.  The  law  gives  ex-officio 
compensation  to  clerks,  but  does  not  include  ex-offlcio 
clerks,  and  the  rule  is,  that  an  officer  demanding  com- 
pensation must  point  to  some  clear  and  definite  statute 
providing  such  compensation. — ToTbert  v.  Hale  County, 
131  Ala.  144 ;  Troop  v.  Morgcm,  109  Ala.  162. 

McCLELLAN,  J. — Unless  an  officer,  who  asserts  his 
right  to  payment  of  fees  to  him,  can  point  to  some  spe- 
cific statutory  authority  therefor,  he  cannot  have  the 
payment  claimed. 

By  section  3  of  the  act  establishing  the  Walker  coun- 
ty law  and  equity  court,  it  was  provided:  "That  the 
clerk  of  the  circuit  court  of  said  county  shall  be  ex 
officio  clerk  of  the  said  Walker  county  law  and  equity 
court  on  the  law  side  of  the  docket,  and  shall  have  all 
the  powers  and  be  liable  to  perform  all  the  duties  and 
be  subject  to  all  the  penalties  in  such  court  as  in  like 
cases  in  the  circuit  and  county  court,  and  shall  be  en 
titled  to  the  same  fees  as  in  like  cases  in  the  circuit 
and  county  courts  now  or  hereafter  allowed  by  law.  The 
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said  court  shall  adopt  a  seal  for  the  law  side  of  the 
court,  which  shall  be  in  the  custody  of  the  said  clerk." — 
Acts  1900-01,  p.  107  et  seq. 

By  the  act  of  1907  (Acts  1907,  pp.  583-585),  ex  of- 
ficio fees  for  the  clerks  of  the  circuit  courts  were  pro- 
vided for,  being  graduated  according  to  the  assessed 
valuation  of  property  in  the  counties  served  by  the  par- 
ticular clerk. 

By  an  act  approved  November  30,  1907  (Acts  Sp 
Sess.  1907,  pp.  201,  202),  amendatory  of  the  last  men- 
tioned, it  was  provided:  "That  the  provisions  of  said 
act  shall  include  clerks  of  all  courts  having  concurrent 
jurisdiction  with  the  circuit  courts." 

The  petitioner,  E.  W.  Long,  clerk  of  the  circuit  court 
of  Walker  county,  claims  that  he  should  be  paid  ex 
officio  fees  for  his  service  of  that  character  in  and  for 
the  law  and  equity  court  of  Walker  county.  His  claim 
therefor  was  allowed  by  the  commissioners'  court,  and 
warrant  therefor  on  the  county  treasurer  was  issued  to 
him.  His  petition  for  mandamus  to  compel  the  treasur- 
er to  pay  the  warrant  was  denied  below,  and  this  ap- 
peal results. 

The  basic  question  is  whether  the  petition,  as  ex 
officio  clerk  of  the  law  and  equity  court  of  Walker  coun- 
ty, was  and  is  designated  by  the  act  of  November  30, 
1907,  quoted  above. 

Our  conclusion  accords  with  that  prevailing  with  the 
judge  of  the  circuit  court.  There  is  no  such  distinct  offi- 
cer as  clerk  of  the  law  and  equity  court.  The  duties  of 
such  a  position,  with  reference  to  that  court's  law  side, 
were  and  are  imposed  on  the  clerk  of  the  circuit  court  of 
that  county.  It  was  the  manifest  purpose  of  the  law 
creating  the  court  to  avoid  the  creation  of  another  of- 
ficer to  serve  as  clerk  of  the  local  court's  law  side ;  and 
so  provision  was  made  for  a  then  existing  officer,  viz.. 
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the  clerk  of  the  circuit  court,  to  perform  the  duties  of 
a  clerk  to  the  law  side  of  the  local  court. 

In  these  circumstances,  especially  in  view  of  the  ex- 
action that  all  our  fee  statutes  shall  be  strictly  con- 
strued, the  amendatory  act  of  1907  should  not  and  can- 
not be  accorded  the  effect  of  conferring  the  right  to  ex 
officio  fees  upon  the  clerk  of  the  circuit  court,  already 
provided  with  ex  officio  compensation,  for  services  ren- 
dered by  that  officer  (clerk  of  the  circuit  court)  in  an- 
other court  of  the  county.  The  amendatory  act  of  1909 
effected  to  bring  within  the  purview  of  the  act  of  1909 
clerks  (officers)  of  other  courts  of  jurisdictions  con- 
current with  that  of  the  circuit  court. 

The  demurrer  was  properly  sustained,  since  there  is 
no  statutory  authority  for  the  payment  of  the  ex  officio 
fees  claimed  in  the  petition. 

Affirmed. 

Anderson^  C.  J.,  and  Sayrb  and  db  Grafpenribd,  JJ., 
concur. 


Brown,  Treas.  v.  Gay-Padgett  Hardware  Co. 

Manda/mus. 

(Decided   April  23,   1914.     Rehearing  denied  June  4,   1914. 
65  Soutli.  333.) 

1.  Mandamus;  Payment  of  Warrant;  Statutory  Remedy. — ^The  rem- 
edy to  compel  a  treasurer  to  pay  county  warrants  Issued  by  the 
probate  judge  of  the  county  under  proper  authority  is  by  a  summary 
proceeding  under  section  5938,  Code  1907,  and  mandamus  will  not  He. 

2.  Statutes;  Construction;  Re-enactment. — ^Where  a  statute  has 
been  judicially  construed,  and  is  re-enacted  without  change,  such 
re-enactment  Is  equivalent  to  an  adoption  of  such  construction  of 
the  statute. 

Appeal  from  Jackson  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson, 

B6— 186 
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Mandamus  by  the  Gay-Padgett  Hardware  Company, 
to  require  Dallas  Brown  as  county  treasurer,  to  pay 
certain  county  warrants.  From  an  order  granting  re- 
lief Treasurer  Brown  appeals.    Reversed  and  remanded. 

John  F.  Proctor^  for  appellant.  The  county  had  al- 
ready incurred  a  debt  of  more  than  the  constitutional 
allowance,  and  the  claims  here  sought  to  be  paid  are 
debts  attempted  to  be  created  against  the  county  in  con- 
travention of  §  234,  Constitution  1901,  and  the  court 
was  in  error  in  granting  the  petition. — Ounter  v.  Hack- 
worth,  62  South.  101. 

BouLDiN  &  WiMBBRLY,  for  appellee.  Mandamus  is  the 
proper  remedy. — ^26  Cyc.  312;  Wycher  v.  Francis,  120 
Ala.  509;  Eiv  parte  Campbell,  130  Ala.  182.  The  sum- 
mary remedy  is  the  technical  statutory  proceeding  not 
adapted  to  give  the  warrant  holder  the  relief  to  which 
he  is  entitled. — Warwick  v.  BrookSy  70  Ala.  412 ;  Chand- 
ler V.  Reid,  114  Ala.  390;  State,  ex  rel.  Brickman  v. 
Wilson,  123  Ala,  359.  The  decision  in  Ounter  v.  Hack- 
worth,  62  South.  101,  should  be  reconsidered,  and  the 
constitutional  provision  given  a  more  liberal  meaning 
than  accorded  it  in  that  case. — 4  Words  &  Phrases,  3527 ; 
State  V,  Thompson,  142  Ala.  98;  Simpson  v,  Lauder- 
dale Co,,  56  Ala.  64.  A  county  which  has  reached  the 
debt  limit  may  incur  by  contract  or  by  operation  of 
law  any  liability  it  could  otherwise  incur  provided  it 
has  funds  in  the  treasury  to  meet  them  as  they  accrue, 
or  if  it  can  raise  by  taxation  during  the  current  year 
a  sufficient  sum  to  discharge  such  liability. — McQuillan 
Miin.  Corp.  2219;  106  Ga.  713;  136  Ga.'  301;  197  Pa. 
St.  41;  155  Ind.  70;  110  la.  196;  144  Mass.  177;  33 
t.  R.  A.  1080. 
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MAYFIELD,  J.— Appellee  applied  to  the  circuit 
court  for  a  writ  of  mandamus^  to  be  directed  to  appel- 
lanty  as  county  treasurer  for  Jackson  county,  command- 
ing and  requiring  him  to  pay  certain  warrants  issued 
by  the  probate  judge  of  Jackson  county  in  pursuance  of 
an  order  of  the  commissioners'  court  of  said  county. 
These  warrants  were  issued  to  various  holders  for  va- 
rious claims  against  the  county.  One  claim  was  for 
road  tools,  supplies,  and  materials,  furnished  pursu- 
ant to  a  prior  order  of  the  court  setting  apart  f300  to 
pay  for  such  tools  and  supplies  so  furnished.  One  of  the 
claims  was  for  the  salary  of  the  keeper  of  the  county 
poorhouse,  another  was  for  fees  or  compensation  due 
the  sheriff  for  obtaining  from  the  internal  revenue  col- 
lector the  names  of  persons  to  whom  had  been  issued 
federal  licenses  to  sell  liquors,  and  still  another  was 
for  a  book  or  filing  case  furnished  to  the  office  of  the 
probate  judge  of  said  county. 

It  is  averred  that  all  of  these  claims  have  been  duly 
allowed  by  the  commissioners'  court,  and  that  the  war- 
rants were  issued,  in  pursuance  of  such  allowance,  upon 
the  county  treasurer,  commanding  him  to  pay  the 
amount  named  in  each  to  the  holder  thereof.  It  is  also 
shown  that  all  of  said  claims  and  warrants  have  been 
duly  assigned  and  transferred  to  the  petitioner,  and  by 
him  severally  presented  to  the  county  treasurer  for  pay- 
ment, and  that  payment  thereof  was  refused.  It  will 
be  noticed  that  some  of  these  claims  or  demands  allow- 
ed, and  for  which  warrants  were  issued,  were  claims 
against  the  general  fund  of  the  county,  and  that  some 
were  claims  or  demands  against  a  special  fund  set  aside 
for  that  purpose.  The  petition  for  mandamus  allies 
that  payment  of  each  was  refused  upon  the  sole  ground 
that: 

"They  were  debts  sought  to  be  created  or  sought  to 
be  incurred  against  the  county,  and  at  the  time  they 
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were  so  created  or  incurred  the  county  was  indebted 
in  such  a  sum  that  it  was  not  and  is  not  now  empower- 
ed to  incur  or  contract  any  indebtedness  whatever,  be- 
cause the  prior  indebtedness  of  said  county  exhausted 
the  debt  limit  fixed  by  section  224  of  the  Constitution  of 
Alabama.'' 

It  is  not  necessary  or  proper  for  us  to  now  pass  upon 
this  question,  for  the  reason  that  since  the  passage  of 
the  statute  (section  5938  of  the  Code)  providing  sum- 
mary remedies  against  county  treasurers,  it  has  been 
uniformly  held  by  this  court  that  mandamus  will  not 
lie  to  compel  a  county  treasurer  to  pay  county  warrants 
which  are  presented  to  him,  even  where  there  is  money 
in  the  treasury  subject  to  their  payment.  This  question 
was  first  decided  squarely  in  the  case  of  Arr^ngton  v. 
Van  Houtoriy  44  Ala,  284.  In  that  case,  speaking  of 
registered  claims,  it  is  said : 

"These  claims  are  each  required  to  be  presented  to  the 
county  treasurer,  and  registered  and  numbered  as  pre- 
scribed by  law.  This  is  required  of  all  claims  which 
are  allowed  and  authorized  to  be  paid  by  the  county 
treasurer. — Rev.  Code,  §  926,  els.  2,  3.  And  after  they 
are  so  presented,  registered,  and  numbered,  they  be- 
come and  are  allowed  claims  against  the  county  treas- 
urer, and  when  there  are  funds  in  his  hands,  out  of 
which  they  are  authorized  to  be  paid,  he  becomes  bound 
to  pay  them,  as  required  by  law.  If  he  fails  to  do  this, 
upon  demand,  he  may  be  sued  at  law  for  the  same,  by 
notice  and  motion  against  him  and  his  sureties,  and 
judgment  obtained  against  them  in  the  name  of  the  par- 
ty to  whom  the  claim  is  payable,  his  legal  representa- 
tives, or  assigns,  for  the  amount  of  the  claim. — Rev. 
Code,  §§  930,  4343,  4222,  5221.  This  affords  a  sufficient 
remedy  at  law,  without  the  necessity  for  resort  to  the 
extraordinary  remedy  of  mandamus.    When  this  is  the 
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case,  a  mandamas  will  be  denied,  as  there  is  another  spe- 
cific and  sufficient  remedy  provided  by  law. — Tarver  v. 
Commissioners^  Court  of  Tallapoosa  County,  17  Ala. 
527;  Ex  parte  Rohbins,  29  Ala.  71;  Shep.  Dig.  p.  696." 

In  the  case  of  Speed  v.  Cocke,  57  Ala.  209,  the  same 
doctrine  and  practice  was  announced.  In  that  case  it 
was  said: 

"If,  as  the  petition  avers,  the  county  treasurer  had 
disregarded  the  order  of  registration  of  the  claim  of  the 
relator,  paying  other  claims  in  preference  to  it  over 
which  it  was  entitled  to  priority  of  payment,  and  the 
validity  of  the  claim  was  conceded,  the  statute  provides 
a  speedy  remedy  for  the  recovery  of  judgment  against 
him  and  his  sureties  for  the  amount  of  the  claim,  inter- 
est and  damages. — R.  C.  §  930.  Mandamus  to  compel 
him  to  pay  is  not  an  appropriate  remedy. — Arrington 
v.  Van  Houton,.U  Ala.  284." 

In  the  case  of  Hines  v.  Salter,  154  Ala  248,  45  South. 
587,  the  same  doctrine  was  confirmed,  and  the  former 
cases  were  cited  and  reaffirmed.  In  the  later  case  of 
Norwood  V.  Goldsmith,  162  Ala.  171,  50  South.  394,  all 
the  cases  were  reviewed  at  some  length.  Therein  the 
same  doctrine  was  adhered  to,  the  writ  of  mandamus 
being  denied,  and  the  petitioners  remitted  to  the  sum- 
mary action  under  the  statute.  And  a  recovery  was 
had  in  such  action,  the  treasurer  appealing  from  the 
judgment,  and  the  judgment,  on  appeal,  being  affirmed 
by  this  court.— 168  Ala.  224,  53  South.  84.  On  this  ap- 
peal Justice  McClbllan  wrote  a  concurring  opinion  in 
which  he  expressed  views  contrary  to  the  trend  of  the 
above  cases;  he  being  of  the  conclusion  that  Wyker  t\ 
Fra/ncis,  120  Ala.  509,  24  South.  895,  stated  the  true 
rule,  and  that  mandamus  would  lie  to  compel  a  county 
treasurer  to  pay  valid  warrants,  that  the  summary  rem- 
edy afforded  by  the  statute  was  merely  concurrent,  and 


Digiti 


zed  by  Google 


566  SUPREME  COURT  [Vol. 

[Brown.  Treas..  v.  Gay-Padgett  Hardware  Co.] 

that  the  holder  of  the  warrant  could  elect  to  apply  for 
mandamus  or  to  proceed  under  the  statute.  The  opinion 
does  not  show  that  any  of  the  other  Justices  concurred 
in  the  view  of  Justice  McClbllan.  The  question  as  to 
whether  mandamus  would  lie,  in  such  a  case,  was  not  an 
issue  on  the  last  appeal  in  which  Justice  MgClellan 
wrote  a  concurring  opinion.  The  contrary  was  not  de- 
cided on  that  appeal.  But  on  the  first  appeal  in  that 
case  (162  Ala.  171,  50  South.  394)  the  question  was 
squarely  presented,  and  flatly  decided,  and  the  writ  of 
mandamus  was  denied  on  the  ground  that  the  summary 
proceeding  provided  by  the  statute  against  the  county 
treasurer  afforded  speedy,  complete,  and  adequate  rem- 
edy, and  hence  that  mandamus  would  not  lie  to  compel 
the  payment  of  the  warrant.  Norwood  then  proceed- 
ed under  the  statute,  as  suggested  in  the  opinion,  and 
obtained  the  desired  relief,  and,  the  treasurer  appealing, 
the  summary  judgment  was  affirmed. 

The  case  of  Wyker  v.  Francis,  120  Ala.  509,  24  South. 
895,  relied  upon  by  Justice  McClbllan^  is  readily  dis- 
tinguishable from  Norivood  v.  Goldsmith,  and  the  cases 
there  followed.  Wyker  v.  Francis  was  a  proceeding 
against  the  treasurer  of  the  city  of  Decatur,  and  not  one 
against  a  county  treasurer.  The  summary  proceeding 
against  county  treasurers  (section  5938  of  the  Code) 
was  not  applicable  to  that  case.  The  cases  which  deny 
mandamus  against  county  treasurers  base  the  denial 
solely  upon  the  summary  proceeding  which  renders  re- 
lief by  mandamus  unnecessary.  So  nothing  could  have 
been  decided  in  Wyker  v.  Francis  contrary  to  what  we 
now  decide,  though  there  may  be  some  dicta  therein  sup- 
porting the  views  of  Justice  McClbllan. 

The  construction  which  we  place  upon  the  statute 
(section  5938  of  the  Code)  was  placed  on  it  when  it  was 
a  part  of  the  Code  of  1867,  and  the  provision  has  been 
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repeatedly  re-enacted,  with  this  construction.  We  do 
not  now  feel  willing  to  depart  from  this  confirmed  in- 
terpretation. These  decisions  and  re-enactments  are 
tantamount  to  a  statute  expressly  declaring  that  man- 
damus will  not  lie  in  such  cases. 

It  therefore  follows  that  the  circuit  court  erred  in 
awarding  mandamus  in  this  case.  The  petitioner  should 
have  been  remitted  to  its  summary  action  under  the 
statute,  as  was  done  in  the  cases  of  Norwood  v.  Gold- 
smith, supra,  Hines  v.  Salter,  supra,  and  Arrington  v. 
Van  Houton,  supra. 

Reversed  and  remanded. 

Andbrson^  C.  J.,  and  Sombrvillb  and  Gardnbb,  JJ., 
concur. 


Ex  Parte  Jonas. 

Mcmdamus. 

(Decided  April  14,  1914.    64  South.  960.) 

1.  Appeal  and  Error;  'Nature  of  Right. — ^Appeals  are  of  statutory 
creation  aud  while  remedial  and  entitled  to  a  liberal  construction, 
yet  the  authority  for  an  appeal  must  be  found  in  the  statute. 

2.  Same;  Final  Decree;  Discharge  of  Receiver. — ^A  receiver  is  but 
an  officer  of  the  court,  and  his  discharge  cannot  affect  any  of  the 
substantial  merits  of  the  cause,  and  In  the  absence  of  a  statutory 
provision  for  an  appeal  by  a  receiver  from  an  order  of  dismissal,  an 
appeal  cannot  be  maintained;  such  an  order  not  being  a  final  decree 
within  the  purview  of  section  2837,  Code  1907. 

3.  Same;  Who  May;  Final  Decree. — Under  the  direct  provisions  of 
section  2837,  Code  1907,  the  personal  representative  of  one  injured 
by  a  final  decree  may  perfect  an  appeal  which  must  be  taken  within 
twelve  months. 

4.  Same;  Review;  Discretion. — In  the  absence  of  abuse  an  order  of 
a  court  made  in  the  exercise  of  its  judiciary  discretion  will  not  be 
reviewed  on  appeal. 

5.  Same;  Orders  Appealable;  Removal  of  Trustee. — Construing 
sections  6060  and  6102,  in  connection  with  section  2837,  Code  1907, 
it  is  held  that  the  order  removing  the  trustee  was  not  a  final  decree 
in  such  a  sense  as  will  support  an  appeal,  since,  under  section  2837, 
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Code  1907,  a  final  decree  is  one  on  the  merits  which  settles  the 
equities  litigated,  and  the  right  of  the  trustee  to  administer  the 
trust,  does  not  affect  the  substantial  equities. 

6.  Assignment;  Benefit  of  Creditors;  Trustees. — ^The  right  of  a 
trustee  to  whom  an  assignment  has  been  made  for  the  benefit  of  cred- 
itors to  compensation  is  a  mere  incident  of  the  trust  and  not  a 
property  right 

7.  Trusts;  Title  of  Trustee;  Equity, — In  a  court  of  equity  the  cestui 
que  trust  is  the  absolute  owner  of  the  trust  property,  the  trustee 
taking  only  sufficient  title  to  discharge  the  trust. 

8.  Mandanms;  Scope. — Mandamus  is  the  proper  remedy  to  compel 
the  chancellor  to  deny  an  appeal  from  an  order  removing  a  trustee 
of  a  trust  for  the  benefit  of  creditors,  since  mandamus  will  lie  to 
compel  a  proper  exercise  or  to  prevent  an  abuse  of  judicial  discre- 
tion. 

(May  field  and  Sayre,  J  J.,  dissent.) 

Original  petition  in  the  Supreme  Court. 

Petition  by  Rebecca  Jonas  for  a  writ  of  mandamus 
directed  to  the  judge  of  the  law  and  equity  court  of  Mo- 
bile county  to  compel  him  to  refuse  to  grant  an  appeal 
from  an  order  entered  by  him  discharging  a  trustee. 
Writ  granted. 

Gregory  L.  &  H.  T.  Smith,  for  appellant.  A  super- 
sedeas can  operate  only  upon  so  much  of  the  decree  as 
is  not  self-executed,  and  cannot  operate  to  restore  the 
trustee  to  the  trusteeship. — High  on  Injunction,  1698-a; 
Elliott  on  Appellate  Procedure,  §§  391-2;  110  Inda.  240; 
64  Cal.  44;  11  page  379.  No  appeal  in  Alabama  can 
operate  as  a  supersedeas  except  in  cases  falling  within 
the  purview  of  §§  2873-5,  Code  1907.— Ex  parte  Totoer 
M.  Co.,  103  Ala.  414;  Ex  parte  Hood,  107  Ala.  520.  A 
supersedeas  cannot  be  granted  suspending  an  order  for 
the  removal  of  a  trustee. — ^36  South.  31.  Mandamus 
will  issue  to  set  aside  any  order  awarding  a  supersedeas 
of  a  decree  which  does  not  fall  within  the  statutes  au- 
thorizing an  appeal. — Ex  parte  Walker,  54  Ala.  577; 
Ex  parte  Toicer  M.  Co.,  supra.  While  a  trustee  may  ap- 
peal from  an  order,  affecting  his  trust  or  from  any  or- 
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der  recjuiring  him  to  pay  out  money  or  deliver  property, 
no  appeal  will  lie  upon  an  order  removing  such  trus- 
tee as  such  an  order  is  discretionary. — Padgett  v. 
Brooks,  140  Ala.  257;  Jones  v.  Phillys,  77  Ala.  314; 
Davi^  V.  State,  131  Ala.  10;  2  Cyc.  611. 

Henry  Hanaw,  Palmer  Pillans  and  R.  T.  Ervin^  for 
appellee.  Pake  was  the  party  complainant,  the  decree 
was  a  final  decree,  and  entitled  him  to  an  appeal  from 
the  order  of  removal. — §  2837,  Code  1907;  Headon  v. 
Turner,  6  Ala.  66;  Stoutz  v,  Huger,  107  Ala.  248;  Kidd 
V.  Morris,  127  Ala.  397;  Williams  v.  Harper,  95  Ala. 
610 ;  Louisville  M.  Co,  v.  Brown,  101  Ala.  273 ;  Etoicuh 
M.  Co.  V.  Wills  Valley  M,  Co.,  106  Ala.  492.  Superse- 
deas is  not  originally  a  creature  of  statute,  and  is  allow- 
able without  statute.— 64  Pac.  18 ;  10  Neb.  243 ;  48  Neb. 
762;  58  Neb.  372. 

GARDNER,  J.— On  the  20th  day  of  March,  1911,  the 
Leinkauf  Banking  Company,  a  corporation,  executed 
and  delivered  to  one  Harry  B.  Pake  a  deed  of  general 
assignment  for  the  benefit  of  its  creditors,  and  the  said 
Pake,  on  March  23,  1911,  filed  a  petition  in  the  law  and 
equity  court  of  Mobile,  under  the  provisions  of  our  stat- 
ute (section  6060,  Code),  for  the  administration  of  said 
trust.  The  law  and  equity  court  assumed  thereby  juris- 
diction of  the  administration  of  said  trust,  and  the  same 
is  now  pending  in  said  court.  The  petitioners  herein, 
who  are  ordinary  creditors  of  the  said  Leinkauf  Bank- 
ing Company,  whose  verified  claims  have  been  filed  in 
said  court  without  the  filing  of  objections  thereto,  made 
a  motion  in  the  court  below  that  the  said  Harry  B.  Pake 
be  removed  as  trustee  of  said  estate,  assigning  numerous 
grounds  therefor.  Evidence  was  duly  taken  before  the 
register,  and  the  court  entered  an  order  removing  said 


Digiti 


zed  by  Google 


570  SUPREME  COURT  [Vol. 

[Ex  Parte  Jonas.] 

Pake  as  trustee  and  appointing  one  Henry  A.  Horst  aa 
his  successor.  In  his  opinion,  which  appears  in  the  an- 
swer of  the  respondent,  the  court  said:  "In  determin- 
ing as  to  whether  the  assignee  should  be  removed,  I 
must  look,  primarily,  to  the  interest  of  the  trust;  the 
assignee's  interest  being  of  secondary  concern.  Wheth- 
er or  not  the  assignee  has  violated  his  trust,  or  has  been 
guilty  of  gross  negligence  in  its  administration  to  its 
loss,  as  charged  against  him  in  the  petition,  in  view  of 
the  evidence  taken,  and  reported  by  the  register,  I  am 
of  the  opinion  that  the  assignee  is  not  the  proper  person 
to  further  execute  the  trust,  and  that  it  is  to  the  inter- 
est of  the  trust  that  he  should  be  removed.  It  may  be 
that  it  will  become  necessary  to  institute  suit  or  take 
other  steps  to  recover  for  the  trust  moneys  of  the  trust 
which  certain  persons  may  have  received  wrongfully, 
and  because  of  the  assignee's  intimate  personal  relations 
with  these  persons  and  the  fact  that  his  selection  as  as- 
signee was  due  to  them  I  think  it  would  be  to  the  in- 
terest of  the  estate  to  intrust  these  matters  to  some  trus- 
tee, and  an  order  will  be  here  entered  removing  him 
from  the  trusteeship,  and  requiring  him  to  make  final 
settlement  of  his  accounts,  and  appointing  a  new  trus- 
tee.'' The  order  of  removal  was  accordingly  entered,  and 
the  said  Henry  A.  Horst  Avas  appointed  trustee  in  the 
place  of  said  Pake.  The  said  Pake  was  also  ordered  to 
turn  over  to  his  successor  all  books  of  account  and  pa- 
pers relating  to  the  trust,  and  also  all  moneys  and  as- 
sets of  the  trust  remaining  in  his  hands,  as  soon  as  said 
Horst  should  give  bond  as  trustee.  The  newly  appoint- 
ed trustee  qualified  as  such  by  the  execution  of  the  bond 
required. 

Thereafter  said  Pake  filed  his  petition  in  said  court, 
praying  an  appeal  to  the  Supreme  Court,  from  said  or- 
der, and  the  court  fixed  the  amount  of  bond  for  superse- 
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deas  of  said  order  or  decree,  and  that  upon  the  execu- 
tion of  such  bond  the  said  decretal  order  be  superseded 
pending  the  appeal.  In  response  to  this  petition,  the 
court  entered  an  order  fixing  the  amount  of  supersedeas 
bond  to  be  executed  by  said  Pake  upon  appeal.  The  an- 
swer of  the  respondent  (paragraphs  5  and  8)  shows  that 
the  learned  judge  of  the  law  and  equity  court  so  fixed 
the  amount  of  said  supersedeas,  upon  the  idea  that  said 
Pake  had  by  statute  the  absolute  right  of  appeal  from 
said  order  of  removal.  In  paragraph  8  of  the  answer 
he  says :  '^And  respondent  submits  that  his  action  was 
proper  and  lawful  in  the  premises,  and  was  the  only 
action  that  he  could  lawfully  take  in  the  premises,  for 
that,  as  respondent  understands  the  law,  he  was  without 
discretion  in  the  premises  save  and  except  only  as  to 
the  amount  of  the  supersedeas  bond ;  said  Pake  having 
the  right  to  appeal  and  supersede,  and  the  judge  being 
required  only  to  fix  the  amount  of  bond."  Appeal  hav- 
ing been  taken  by  Pake,  and  the  bond  executed,  the  de- 
cretal order  of  removal  haa  been  considered  as  super- 
seded pending  said  appeal,  and  said  Pake  has  therefore 
continued  as  trustee.  Petitioners  here  seek  by  manda- 
mus to  have  said  order  fixing  the  amount  of  superse- 
deas upon  appeal  vacated,  and  to  have  the  administration 
of  said  estate  proceed  through  the  newly  appointed  trus- 
tee. 

The  first  question  presented  for  consideration  is 
whether  or  not  the  decretal  order  removing  the  trustee 
is  such  as  will  support  an  appeal  by  said  Harry  B.  Pake. 
If  not  so  appealable,  then  it  is  clear,  and  seems  to  be 
conceded  by  counsel  for  appellee,  that  petitioners  are 
entitled  to  the  relief  they  here  seek,  and  that  such  a  de- 
termination will  be  decisive  of  the  case. 

Counsel  for  the  respective  parties  to  this  proceeding 
have  cited  us  to  no  authority  directly  in  point,  and  the 
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question  appears  to  be,  at  least  in  our  state,  a  novel  one. 

Allowance  of  appeals  to  this  court  is  wholly  by  legis- 
lative enactment.  They  are  entirely  of  statutory  crea- 
tion, and,  while  such  statutes  are  remedial  and  to  be  lib- 
erally construed,  yet  authority  for  the  appeal  must  be 
found  in  the  statute. — Stoutz,  Adm%  v.  Huger,  107  Ala. 
248,  18  South.  126;  May  v.  Courtnay,  Tennant  d  Co,, 
47  Ala.  185. 

Recognizing  this  to  be  the  rule,  counsel  insist  that 
the  decretal  order  is  a  final  decree,  and  that  therefore 
appeal  is  provided  by  section  2837  of  the  Code,  which 
in  part  reads  as  follows :  "From  any  final  judgment  or 
decree  of  the  chancery,  circuit,  or  courts  of  like  juris- 
diction, city,  or  probate  court,  except  in  such  cases  as 
are  otherwise  directed  by  law,  an  appeal  lies  to  the  Su- 
preme Court,  for  the  examination  thereof,  as  matter  of 
right,  on  the  application  of  either  party,  or  his  per- 
sonal representative."  It  is  urged  that  Pake  was  a 
party  to  the  cause  within  the  meaning  of  the  above  cited 
statute,  and  that  the  order  removing  him  was  final,  and 
therefore  that  the  appeal  lies. 

Section  6054  of  the  Code  provides  that,  "when  an  ex- 
press trust  is  created  for  the  payment  or  security  of 
debts,  and  by  the  terms  thereof  the  trustee  is  not  re- 
quired to  give  bond  with  surety,  any  creditor  interested 
therein  may  apply  to  the  register  of  the  court  of  chan- 
cery *  ♦  ♦  for  an  order  requiring  such  trustee  to 
give  bond  with  surety  for  the  faithful  administration 
of  the  trust."  The  hearing  of  the  application,  etc.,  is 
provided  for  by  the  two  subsequent  sections,  and  sec- 
tion 6057  of  the  Code  provides  that,  upon  the  failure 
of  the  trustee  to  execute  the  bond  as  ordered  within 
three  days,  the  register  must  enter  an  order  removing 
him  as  a  trustee  and  appoint  his  successor.  There 
seems  to  be  no  provision  for  appeal  from  such  order 
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to  this  court.  By  section  6058  of  the  Code  it  is  made 
the  duty  of  the  trustee  of  an  express  trust  for  the  pay^ 
ment  of  debts  to  make  an  inventory  of  the  entire  trust 
property  within  a  given  time,  copies  of  which  are  re- 
quired to  be  filed  in  the  office  of  the  register. 

If  the  value  of  the  trust  estate,  as  appraised,  exceeds 
fl,000,  then  the  trustee,  or  assignee,  or  any  creditor, 
may  by  petition  have  the  trust  estate  administered  in 
the  chancery  court  as  provided  by  our  statute.  The  ju- 
risdiction of  the  court,  in  such  instances,  depends  upon 
no  equitable  principle  whatever;  but,  when  the  estate 
exceeds  the  sum  of  $1,000,  it  is  the  absolute  right  of  the 
trustee,  assignor,  or  any  creditor,  to  have  the  same  ad- 
ministered in  the  chancery  court.  The  jurisdiction  is 
conferred  by  the  statute.  Little  weight  can  be  attached, 
therefore,  to  the  argument  of  counsel  that  it  was  upon 
petition  of  the  trustee  that  the  court  first  acquired  juris- 
diction. This  is  immaterial,  for  the  reason  that  as  a 
matter  of  absolute  right  the  same  jurisdiction  could 
have  been  called  into  exercise  by  any  creditor,  or  any 
number  of  them,  or  by  the  assignor. 

Claims,  under  the  statute,  must  be  filed  within  a  given 
time.  The  trustee  is  required  to  file  his  account  with 
the  register  at  stated  times,  and  provision  is  made  for 
the  hearing  of,  and  passing  upon,  said  account,  as  is 
done  by  the  administrator  of  the  estate  of  a  decedent. 
By  section  6075  he  may  be  compelled  to  file  his  account, 
by  citation  issued  \)j  the  register,  in  all  respects  as  exe- 
cutors and  administrators  may  be  compelled  to  make 
settlement  in  the  probate  court;  or,  upon  motion  of  a 
majority  in  value  of  the  creditors,  the  register  must  re- 
move such  defaulting  trustee  and  appoint  another  in 
his  stead,  who  may  be  nominated  by  the  creditors  in  the 
manner  provided  for  the  nomination  of  an  administra- 
tor of  an  insolvent  estate  by  the  creditors  thereof. 
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There  appears  in  the  statute  much  similarity  to  the 
administration  in  the  probate  court  of  the  estate  of  a  de- 
cedent. If  there  is  any  appeal  from  such  an  order  of 
removal  as  is  provided  by  section  6075,  it  can  be  found 
only  in  the  language  of  section  6072.  This,  however,  it 
is  unnecessary  to  decide. 

Since  we  are  concerned  here  with  what  is  a  final  de- 
cree in  a  cause,  it  is  well  that  we  should  consider  the 
nature  of  the  proceedings  in  the  court  below.  It  needs 
but  a  moment's  reflection  upon  and  consideration  of  the 
above  statutes,  to  demonstrate  that  the  subject-matter 
of  the  proceedings  in  the  law  and  equity  court  is  the  ad- 
ministration of  the  trust  estate. 

In  the  case  of  Adams  v.  Swyre,  76  Ala.  517,  speaking 
to  the  question  of  a  final  decree,  it  is  said :  ^^It  is  the 
settled  doctrine  of  this  court  that,  as  a  general  rule, 
there  can  be  but  one  final  decree  upon  the  merits  of  a 
chancery  cause,  which  is  required  to  settle  all  the 
equities  litigated,  or  necessarily  involved,  in  the  issues 
of  the  particular  suit  The  policy  of  the  rule  is  found 
in  the  indisposition  of  the  appellate  courts  to  multiply 
a'ppeals,  by  undertaking  *to  review  litigated  cases  by 
piecemeal.'  ♦  ♦  ♦  A  decree  may,  nevertheless,  be 
partly  final,  and  partly  interlocutory;  final,  so  far  as  it 
determines  all  issues  of  law  and  fact^  constituting  the 
equities  proper  of  the  cause,  and  interlocutory  as  to  ul- 
terior proceedings  regulating  its  mode  of  execution. 
♦  ♦  ♦  No  general  rule  can  probably  be  stated,  which 
would  define  accurately,  for  all  possible  emergencies, 
what  constitutes  the  equities  of  every  case.  These  equi- 
ties embrace  the  substantial  merits  of  the  controversy — 
the  material  issues  of  fact  and  law  litigated  or  neces- 
sarily involved  in  the  cause,  which  determine  the  legal 
rights  of  the  parties,  and  the  principle  by  which  such 
rights  are  to  be  worked  out."    It  thus  appears  that  for 
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a  decree  to  be  final  it  must  determine  some  substantial 
merits  of  the  cause;  it  must  involve  an  adjudication  as 
to  some  of  the  equities  of  the  case. 

When  an  estate  is  being  administered  by  the  chance- 
ry court  through  a  receiver,  there  is  no  difficulty  in  de- 
termining what  constitutes  the  equities  of  the  cause,  the 
substantial  merits  thereof.  The  receiver  may  be  dis- 
charged by  the  court  and  a  successor  appointed ;  and  it 
is  conceded,  there  being  no  statutory  provision  therefor, 
that  from  such  a  discharge  no  appeal  would  lie. — Pagett 
V.  Brooks,  140  Ala.  257,  37  South.  263.  He  is  but  an  of- 
ficer of  the  court,  and  his  discharge  can  in  no  manner 
aflfect  any  of  the  substantial  merits  of  the  cause.  The 
analogy  to  the  case  in  hand  is,  in  our  opinion,  complete. 
The  only  argument  advanced  to  demonstrate  a  differ- 
ence is  that  the  trustee  received  his  appointment  by 
deed,  and  tlie  receiver  his,  from  the  court.  The  dis- 
tinction is  more  in  theory  than  in  reality.  True,  the 
trustee  was  named  in  the  deed,  but  when  he  accepted 
the  trust  it  waa  with  a  recognition  of  the  law  that  the 
administration  of  the  trust  estate  is  subject  to  the  juris- 
diction of  the  chancery  court,  and,  when  that  jurisdic- 
tion is  rightfully  assumed,  that  the  trust  is  to  be  admin- 
istered through  the  court,  and  not  through  the  trustee 
except  as  an  instrument  of  the  court.  True,  as  is  argued, 
the  trustee  is  interested  by  way  of  compensation,  and 
so  also  is  a  receiver;  but  this  is  a  mere  incident  in  thd 
administration  of  the  trust  estate,  and  in  no  manner  af- 
fects any  of  the  substantial  merits  of  the  cause.  It  is 
not  a  property  right  in  the  trust  estate,  but  is  an  in- 
cident to  the  office  he  holds  as  trustee  or  receiver,  for 
services  rendered. 

The  instant  case  also  finds  analogy  in  the  adminis- 
tration, in  the  probate  court,  of  the  estate  of  a  dece- 
dent; and  in  fact  several  references  are  so  made  in  the 
sections  above  noted. 
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Appeal  from  an  order  of  the  probate  court  removing 
an  executor  or  administrator  is  especially  provided  for 
by  subdivision  3  of  section  2856  of  the  Code,  which  re- 
quires that  such  appeal  be  taken  within  five  days  after 
such  order.  Section  2859  provides  for  supersedeas  bond 
on  such  an  appeal,  and  fixes  the  conditions  thereof. 
Indeed,  all  the  indications  of  our  statutory  system  seem 
to  point  to  the  conclusion  that  such  orders  of  removal 
are  not  final  in  the  sense  of  section  2837,  so  as  to  sup- 
port an  appeal,  as  involving  in  any  manner  the  merits 
of  the  cause ;  and  that  they  are  not  therefore  appealable 
except  as  specially  authorized  by  statute. 

Again,  if  this  order  of  removal  be  considered  a  final 
decree  such  as  to  fall  under  the  influence  of  section  2837 
of  the  Code,  then  it  must  follow  also  that  the  appeal 
could  be  perfected  by  his  personal  representative  in  the 
event  of  his  death. — 8toutz,  Adm'r,  v.  Hu^er,  107  Ala. 
252,  253,  18  South.  126.  And  such  appeal  could  be  so 
prosecuted  within  twelve  months. 

It  does  not  seem  consonant  with  sound  reasoning  to 
suppose  that  from  an  order  removing  a  trustee  from  the 
administration  of  the  estate,  his  personal  representative, 
in  the  event  of  his  death,  could  prosecute  an  appeal ;  and 
yet  this  logically  follows  if,  as  is  here  contended,  it  be 
considered  a  final  decree,  and  the  trustee,  a  party  to  the 
cause.  "The  Supreme  Court  is  without  jurisdiction  to 
entertain  an  appeal  from  orders  of  the  lower  court  in 
a  pending  suit  in  chancery,  unless  such  decree  or  or- 
der is  either  a  final  decree  or  is  one  of  the  certain  in- 
terlocutory orders  provided  by  statute." — MoKIeroy  v. 
Gadsden  L.  cC-  Imp.  Co,,  126  Ala.  184  (1st  headnote),  28 
South.  660. 

We  are  clear  in  the  opinion  that  the  order  removing 
the  trustee  in  this  case  is  not  a  final  decree  in  the  cause, 
and  that  it  does  not  come  under  section  2837    of   the 
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Code;  and  it  is  not  insisted  by  counsel  that  it  is  any 
such  interlocutory  order  as  above  mentioned,  from 
which  an  appeal  is  special  provided. 

Nor  do  we  see-  merit  in  the  insistence  that  the  legal 
title  to  the  property  is  by  virtue  of  the  deed  vested  in 
the  trustee.  While  in  a  court  of  law  the  trustee,  as  here, 
may  be  considered  the  owner,  yet  in  a  court  of  equity 
the  cestui  que  trust  is  the  absolute  owner,  the  beneficial 
and  substantial  owner.  Such  trustee  takes  under  the 
instrument  precisely  that  quantum,  of  legal  estate  which 
is  necessary  to  the  discharge  of  the  declared  powers  and 
duties  of  the  trust,  no  more  and  no  less. — Robinson,  et 
al.  V.  Pierce,  et  ah,  118  Ala.  273,  24  South.  984,  45  L. 
R.  A.  66,  72  Am.  St.  Rep.  160. 

So  here,  this  trust  was  created  for  the  payment  of  the 
creditors  of  the  assignor,  and  it  is  being  administered  in 
the  court  primarily  for  the  benefit  of  such  creditors; 
they,  in  a  court  of  equity,  being  the  beneficial  owners 
of  the  estate.  No  one  would  contend  that  upon  the 
death  of  the  trustee  the  title  would  descend ;  but  a  court 
of  equity  may  appoint  his  successor,  with  all  the  powers 
and  duties  given  the  first,  at  the  instance  of  the  cestui 
que  trust,  and,  as  held  in  Sullivan  v,  Latimer^  35  S.  C. 
422,  14  S.  E.  933,  this  may  be  done  by  ex  parte  proceed- 
ing. "The  power  of  a  court  of  equity  to  remove  a  trus- 
tee, and  to  substitute  another  in  his  place,  is  incidental 
to  its  paramount  duty  to  see  that  trusts  are  properly  ex- 
ecuted."— 1  Perry  on  Trusts,  §  275,  note  (a). 

Section  6102  of  the  Code  provides  that  the  chancery 
court  may  remove  any  trustee  on  petition  of  any  person 
interested  in  the  execution  of  the  trust,  for  certain 
causes  there  set  out,  or  if,  for  any  reason,  he  is  an  un- 
suitable person  to  execute  the  trust.  This,  however, 
seems  to  be  mainly  a  declaration  of  the  law  as  it  ex- 
isted, at  least  so  far  as  concerns  the  powers  of  chancery 
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after  it  has  assumed  jurisdiction  of  a  trust  estate,  as 
here. 

Mr.  Pomeroy  (Eq.  Jur.  vol.  3,  §  1086)  says:  "The 
power  of  courts  of  equity  over  the  renloval  and  appoint- 
ment of  trustees,  independently  of  any  statutory  author- 
ity, or  any  directions  in  the  instrument  of  trust,  is  well 
established.  This  power  is  confined  to  cases  of  actual 
express  trusts.  ♦  ♦  ♦  The  exercise  of  this  function 
by  a  court  of  equity  belongs  to  what  is  called  its  sound 
judicial  discretion,  and  is  not  controlled  by  positive 
rules,  except  that  the  discretion  must  not  be  abused.'^ 
Speaking  to  the  same  question,  Mr.  Perry  (1  Trusts,  § 
275)  has  this  to  say:  "The  matter  rests  in  the  sound 
discretion  of  the  court."  So,  also,  the  Supreme  Court 
of  Virginia,  in  Taylor  v.  Mahoney,  94  Va.  508,  27  S.  E. 
107,  says:  "The  question  of  continuing  the  trustee 
named  in  the  deed  in  charge,  under  the  circumstances, 
was  in  the  sound  discretion  of  the  court." 

While  it  is  recognized  as  the  general  rule  that  mat- 
ters resting  in  the  sound  discretion  of  the  court  are  not 
reversable  (Elliott's  Appellate  Procedure,  §  598)  un- 
less for  abuse  thereof,  yet  we  do  not  cite  the  above  au- 
thorities to  show  that,  because  such  Is  the  case,  no  ap- 
peal here  lies,  but  chiefly  as  an  indication  and  reason 
why  the  lawmakers  have  not  made  special  provision  for 
appeal  in  a  case  as  here  presented. 

Counsel  insist  that  appeal  must  lie  for  the  reason  that 
many  appeals  have  been  taken  by  removed  trustees  and 
no  question  raised  as  to  the  right.  We  are  cited  par- 
ticularly to  McPherson  v.  Cox,  96  U.  S.  404,  24  L.  Ed. 
746,  and  Cavender  v.  Ca/vender^  114  U.  S.  464,  5  Sup. 
Ct.  955,  29  L.  Ed.  212.  An  examination  of  these  cases 
discloses  that  the  bill  was  filed  solely  for  removal  of  the 
trustee,  that  this  was  the  equity  constituting  the  sub- 
stantial merits  of  the  cause.    Such  was  also  the  case  in 
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Jones  V.  McPHllips,  77  Ala.  314,  decided,  it  seems,  prior 
to  the  enactment  of  some  of  6ur  present  statutory  pro- 
visions. Where  the  sole  equity  of  the  bill,  as  there,  was 
the  removal  of  the  trustee,  it  may  be  easily  seen  that 
the  decree  of  removal  would  be  a  final  decree  under  sec- 
tion 2837,  because  an  adjudication  of  that  which  con- 
stituted the  substantial  merits  of  the  cause. 

Here,  the  court  has  acquired  full  jurisdiction  of  the 
trust  estate.  The  trustee  is  subject  to  the  orders  of  the 
court,  any  provisions  of  the  trust  deed  to  the  contrary 
notwithstanding.  The  substantial  merits  of  the  cause 
involve  the  trust  estate  and  its  administration,  and  not 
by  whom,  or  by  what  agency,  it  is  to  be  administered. 
The  removal  of  the  trustee,  therefore,  resting  in  the 
sound  discretion  of  the  court,  is  a  mere  incident  in  the 
administration. 

That  no  appeal  should  have  been  provided  from  such 
order  in  cases  of  this  character,  it  would  seem  is  in  ac- 
cord with  sound  reasoning  and  common  sense.  If  ap- 
peal and  consequent  supersedeas  are  matters  of  right, 
then,  upon  taking  an  appeal,  the  trustee  continues  in 
office,  although  he  may  be,  in  fact,  acting  in  direct  de- 
fiance of  the  court — ^as,  for  instance,  in  declining  or  fail- 
ing to  bring  suits,  etc. — and  the  court  is  left  without 
power,  pending  such  appeal,  to  wrest  from  such  trustee 
the  trust  estate  and  administer  the  same  for  the  benefit 
of  those  who  are  in  equity  the  beneficial  owners  thereof. 

We  repeat  that  we  are  convinced  that  such  an  order  is 
not  a  final  decree  within  our  appeal  statute  (section 
2837),  and  our  lawmakers  have  not  seen  fit  to  provide 
appeal  by  sjpecial  enactment. 

For  an  abuse  of  judicial  discretion,  it  is  recognized 
that  mandamus  is  the  proper  remedy,  and  will  lie,  to 
compel  a  proper  exercise  thereof. — State  v.  Board  of 
Rev.  &  Road  Gom'rs,  180  Ala.  489,  61  South.  368;  19 
Am.  &  Eng.  Ency.  Law,  737. 
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It  therefore  results  as  our  conclusion  that  the  judge 
of  the  law  and  equity  court  was  without  authority  to 
enter  the  order  fixing  amount  of  supersedeas  bond,  for 
that  no  appeal  would  lie  from  the  order  of  removal,  and 
that  the  administration  of  the  estate  should  have  pro- 
ceeded through  the  newly  appointed  trustee. 

Judgment  will  be  therefore  here  entered,  granting  the 
preemptory  writ  as  prayed  in  the  petition. 

Mandamus  granted. 

Anderson^  C.  J.,  and  McClellan,  Sombevillb,  and 
DE  Gbaffenried,  JJ.,  concur.  Maypibld  and  Satbb^ 
JJ.,  dissent. 


McGowin  Lumber  &  Exp.  Co.  v.  McDonald 
Lumber  Co. 

Claim  Suit. 

(Decided  February  5,  1914.     64  South.  787.) 

1.  Sales;  Delivery;  What  Constitutes, — ^Where  the  contract  was  to 
deliver  a  quantity  of  lumber  f.  o.  b.  cars,  the  collection  of  part  of 
the  luml)er  in  sheds  was  not  a  delivery  which  passed  title  to  the 
buyer;  the  full  amount  not  having  been  collected*  and  none  of  it 
having  been  placed  on  the  cars. 

2.  Same;  Jury  Question. — Where  the  contest  was  between  the  land- 
lord who  claimed  a  landlord's  lien  upon  lumber  manufactured,  and 
one  who  made  advances,  under  a  contract  with  the  tenant  for  the 
purchase  of  the  lumber,  the  question  as  to  whether  the  title  passed 
to  the  purchaser  was  one  for  the  jury  under  the  evidence  in  this 
case. 

3.  Landlord  and  Tenant;  Equitable  Estoppel;  What  Constitutes. — 
Where  the  tenant  was  In  the  lumber  business,  and  was  urged  by  his 
landlord  to  raise  money  to  pay  rent  by  securing  from  another,  who 
had  contracted  to  buy  a  quantity  of  the  lumber,  an  advance  upon  the 
lumber  already  manufactured,  the  landlord  is  estopped  to  deny  such 
others  title  to  the  lumber,  and  to  assert  his  landlord's  lien. 

4.  Appeal  and  Error;  Review;  Directed  Verdict, — In  determining 
the  propriety  of  a  directed  verdict,  on  appeal,  the  evidence  offered  by 
the  party  against  whom  the  verdict  Is  directed  must  be  accepted  as 
true. 
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Appeal  from  I^obile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

The  McDonald  Lumber  Company  sued  George  B. 
Cleveland  for  rent  and  had  attachment  levied  on  certain 
lumber  to  which  the  McGowin  Lumber  &  Export  Com- 
pany filed  a  claim.  From  a  judgment  for  plaintiff, 
claimant  appeals.    Reversed  and  remanded. 

Stevens^  McCobvby  &  Dban^  for  appellant.  Under 
the  facts  it  cannot  be  doubted  that  the  legal  title  to  the 
lumber  had  passed  to  and  was  in  appellant  at  the  time 
of  the  levy  of  the  attachment. — Pilgren  v.  State,  71  Ala. 
370 ;  Brwndon  P.  Co,  v,  Bostwick,  126  Ala.  252.  In  any 
event,  a  paramount  equitable  title  is  just  as  effective 
as  a  full  legal  title.— §  6039,  Code  1907;  Eldridge  v. 
Grice,  132  Ala.  669.  Under  the  facts  in  this  case,  the 
disposal  of  the  lumber  by  Cleveland  to  appellant  freed 
it  from  any  claim  for  the  rent. — Weil  v.  McWhorter, 
94  Ala.  543.  The  facts  in  this  case  present  a  clear  and 
just  estoppel  in  pais  as  illustrated  by  the  following  au- 
thorities.—18  A.  &  M.  Ency.  of  Law  (2d  Ed.  341;  Bel 
ser  V.  Younghlood,  103  Ala.  547;  Beyer  d  Sons  v.  Fields, 
134  Ala.  238;  24  Cyc.  1266;  SeaA)ey  &  Sons  v.  Oodhold, 
54  South.  838;  Ca/inphell,  et  ah  v,  Bowen,  54  N.  E.  409; 
Randall  v.  Ditch,  et  ah,  99  N.  W.  190;  Wright  v,  Dickey 
d  Co.,  50  N.  W.  2m;  May  v.  McGaughey,  30  S.  W.  417; 
Gilliam,  et  ah  v.  Smither,  33  S.  W.  984;  Johnson  d  Son 
V.  Kincaid,  81  S.  W.  536. 

Orbgory  L.  &  H.  T.  Smith,  for  appellee.  The  posi- 
tion of  appellant  is  that  of  a  party  who  has  taken  equit- 
able mortgage  upon  the  property  of  the  tenant  while 
located  upon  these  premises,  and  its  rights  are  those 
of  the  mortgagor,  and  not  those  of  the  purchaser  in  the 
usual  course  of  business. — Aderholt  v.  Bluthenthal,  95 
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Ala.  69;  Abraha^ns  t?.  Nicrosi,  87  Ala.  176;  Lomaa  v. 
LeGrand^  60  Ala.  544,  and  cases  cited. 

SAYRE,  J. — Cleveland  was  engaged  in  the  manufac^ 
tnre  of  lumber  at  a  plant  he  had  rented  from  the  Mc- 
Donald lumber  Company.  The  landlord  commenced  a 
suit  by  attachment,  claiming  a  lien  under  the  statute 
for  rent  in  arrears,  and  sought  to  enforce  its  claim  by  a 
levy  upon  two  piles  of  flooring  which  had  been  manufac- 
tured and  assembled  upon  the  premises  accupied  by  de- 
fendant. The  McGowin  Lumber  Company  interposed  a 
claim,  and  at  the  end  of  a  trial  of  the  right  of  property 
the  court  gave  the  general  charge  for  plaintiff,  where- 
upon claimant  appealed. 

The  first  question  presented  is  whether,  apart  from 
the  question  of  waiver  or  estoppel  to  be  later  consider- 
ed, defendant  had  so  disposed  of  the  property  to  appel- 
lant as  to  defeat  plaintiff's  right  to  a  lien.  It  is  a  cir- 
cumstance to  be  considered  that  the  lumber  had  not 
been  removed  from  the  premises,  but  we  do  not  think 
that  circumstances  conclusive.  It  was  one  of  the  in- 
tendments of  the  contract  between  plaintiff  and  defend- 
ant, lessor  and  lessee,  that  the  latter  might  dispose  of 
the  product  of  the  plant  in  the  usual  course  of  trade  free 
from  any  lien  the  former  might  claim  as  landlord  un- 
der the  statute,  and  that  the  purchaser  might  remove  his 
purchase.  Otherwise  the  lessee  could  hardly  have  found 
buyers  or  the  means  of  carrying  on  his  business.  We 
are  not  so  well  versed  in  all  the  usages  of  the  lumber 
trade  as  to  be  able  to  say,  as  matter  of  law  and  contrary 
to  appellant's  contention,  that  a  sale  of  sawn  lumber 
under  the  circumstances  shown  was  not  in  the  usual 
course  of  the  trade.  There  was,  however,  a  condition 
of  the  original  contract  of  sale  between  defendant  and 
claimant  which  is  conclusive  of  the  proposition  that 
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title  to  the  lumber  had  not  passed  to  claimant  under 
that  contract.  The  contract  did  not  relate  to  any  par- 
ticular lumber,  but  stipulated  for  the  sale  and  pur- 
chase, at  an  agreed  price  per  thousand  feet,  of  lumber  of 
a  certain  grade  and  character  not  yet  manufactured, 
and  which,  when  manufactured,  was  to  be  delivered 
free  on  board  cars  at  Mobile.  Cleveland  had  set  apart 
the  lumber  in  suit  to  fill  his  contract  with  claimant,  and 
had  collected  it  in  two  piles  under  his  planer  shed,  but 
had  not  yet  collected  enough  for  that  purpose,  nor  had 
any  part  of  it  been  put  upon  cars.  Clearly  then  there 
had  been  no  delivery  according  to  the  terms  of  the  orig- 
inal contract 

Appellant  contends  nevertheless  that  what  after- 
wards passed  between  the  parties  to  the  original  con- 
tract of  sale  was  effectual  to  pass  title  to  the  lumber  in 
controversy.  It  says,  in  short,  that  the  parties  to  that 
contract  entered  into  a  new  agreement.  This  is  what 
occurred :  Cleveland,  needing  money  with  which  to  pay 
rent,  on  two  occasions  made  to  claimant  a  statement  of 
the  amount  and  quality  of  the  lumber  then  collected, 
and  got  from  claimant  sums  equal  to  the  full  contract 
price  per  thousand  feet  of  that  much  lumber,  and  claim- 
ant then  had  it  insured  against  loss  by  fire.  On  the  first 
occasion  Cleveland  gave  claimant  evidence  in  writing 
of  the  transaction  as  follows: 

"Mobile,  Alabama,  July  1st,  1910. 

"Delivered  by  George  B.  Cleveland  lumber  as  below 
to  planer  sheds  McDonald  mill  for  account  of  McGowin 
Lumber  &  Export  Company:  [here  follows  a  descrip- 
tion by  tally  of  two  lots  of  lumber,  one  containing 
14,419  feet  and  the  other  11,542  feet].  Received  from 
McGowin  Lumber  &  Export  Company  f431.12  as  an 
advance  on  above  lumber  July  1st,  1910.  Geo.  B.  Cleve- 
land." 
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This  was  shown  to  have  occurred  on  July  2d,  and  the 
amount  receipted  for  included  2  per  cent,  discount 
which,  under  the  original  contract,  claimant  was  to 
have  for  cash  on  delivery. 

On  the  second  occasion  Cleveland  rendered  to  claim- 
ant a  statement  as  follows: 

"Sept.  9th,  1910. 

McGowin  Lbr.  Co.  to  Geo.  B.  Cleveland,  Dr. 

27,916  ft.  2y2  "B.  Fig.  1800 fSOl  70 

19,000    "      "    No.  1  C.  Fig.  14.00 266  00       |767  70 

July   2.         By  cash f 412  70 

Sept.  9.         By  60  da.  acceptance 355  00       |767  70 

"Above  stock  held  at  McDonald  mill  for  shipment. 

Geo.  B.  Cleveland." 

On  our  first  consideration  of  this  case,  laying,  as  the 
court  now  thinks,  too  much  stress  upon  the  fact  that 
the  parties  to  these  transactions  referred  to  the  first 
payment  as  an  advance,  and  upon  the  statement  that 
the  lumber  was  held  at  the  mill  for  shipment,  meaning, 
as  we  then  said,  for  shipment  under  the  terms  of  the 
original  contract,  the  writer  expressed  for  the  court  the 
opinion  that,  as  matter  of  law  on  the  facts  stated,  title 
to  the  lumber  the  subject  of  this  suit  did  not  pass  to  the 
claimant.  But  the  parties  to  that  contract  were  com- 
petent to  modify  it  by  subsequent  agreement  as  they 
pleased,  and  now  the  court,  the  writer  concurring,  is 
of  opinion  that  the  question  whether  the  claimant  ac- 
cepted the  lumber  under  the  planer  sheds  as  a  pro  tanto 
fulfillment  of  the  contract,  and  so  whether  the  title  pass- 
ed, was  a  question  of  fact,  a  question  as  to  the  intention 
of  the  parties  to  the  transaction  to  be  determijied  by 
the  jury  on  consideration  of  all  the  surroundings.  The 
contract  as  to  this  lumber  was  complete  if  the  buyer  and 
seller  so  agreed,  and  the  title  passed  if  that  was  the  mu- 
tual understanding  of  the  parties,  although  it  may  have 
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remained  for  the  seller  to  place  the  lumber  upon  cars. — 
Brandon  Printing  Co.  v,  Bostick,  126  Ala.  252,  28  South. 
705;  Cook  &  La/urie  v.  Bell,  177  Ala.  618,  59  South.  273. 
Appellee  with  much  reason  has  evolved  from  the  situa- 
tion of  the  parties  and  the  circumstances  of  the  trans- 
actions under  review  some  considerations,  in  addition 
to  these  which  were  allowed  to  control  our  first  opinion, 
going  to  show  that  appellant's  advance  of  money  was  a 
mere  loan  on  the  security  of  lumber  to  be  delivered  in 
the  future  according  to  the  terms  of  the  original  con- 
tract, while  appellant,  with  reason  also,  has  pointed  to 
the  use  of  the  word  ^'delivered,"  the  form  of  the  state- 
ment delivered  to  it  at  the  time  of  the  second  transac- 
tion, and  to  some  other  countervailing  considerations, 
arising  out  of  the  situation  of  the  parties,  which  might 
lead  a  jury  to  conclude  that  the  parties  to  these  trans- 
actions by  a  partial  novation  of  the  original  contract 
intended  and  agreed  that  the  title  to  the  lumber  as  it 
was  at  the  time  of  these  payments  should  pass  from 
Cleveland  to  appellant.  Without  assuming  now  to  pass 
upon  the  evidential  weight  of  the  circumstajices  urged 
pro  and  con,  the  discussion  has  suflBced  to  bring  our 
minds  to  the  conclusion  that  the  issues  as  to  a  complet- 
ed sale  vel  non  depended  in  material  part  upon  the 
weight  and  effect  to  be  accorded  to  conflicting  infer- 
ences, and  was  a  proper  one  for  submission  to  the  jury. 
Our  conclusion  that  the  question  of  sale  or  loan  was 
for  the  jury  makes  proper  some  modification  of  our  for- 
mer opinion  on  the  subject  of  the  alleged  estoppel 
against  appellee  to  insist  on  its  lien.  There  is  no  pre- 
tense that  appellee  did  anything  at  the  time  of  the  first 
payment  by  appellant  to  Cleveland  which  could,  on  any 
principle,  work  an  estoppel  against  appellee.  Appel- 
lant and  Cleveland  entered  into  that  transaction  with- 
out the  knowledge  or  consent  of  appellee  company.    So 
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far  as  concerns  any  right  appellant  acquired  by  that 
transaction,  if  it  was  a  loan  or  a  sale  not  in  the  usual 
and  customary  course  of  the  lumber  trade,  it  is  plain 
that,  as  against  appellee,  appellant  was  in  no  better  case 
than  an  equitable  mortgagee  whose  right  was  subordi- 
nate to  appellee's  lien  as 'landlord.  But  when  we  come 
to  the  transaction  of  September  9th,  the  occasion  of 
the  second  payment,  another  element  of  fact  must  be 
taken  into  consideration.  Cleveland  testified  to  what 
occurred  on  that  occasion  in  this  language:  "We 
[meaning  McDonald,  who  was  acting  for  appellee  and 
himself]  were  then  in  the  planer  shed  where  the  lumber 
was.  McDonald  was  after  me  to  raise  the  rent.  I  told 
him  that  the  only  thing  that  I  could  raise  on — that  I 
could  get  an  advance  on  at  that  time — was  that  lumber. 
Then  we  went  through  and  estimated  the  piles  of  lum- 
ber. McDonald  counted  the  bundles,  and  I  set  them 
down.  Then  we  added  up  and  figured  what  the  total 
of  it  was,  where  we  could  get  at  it,  entered  a  value  on 
what  there  was ;  then  I  went  down  to  Buck  of  the  Mc- 
Gowin Lumber  &  Export  Company  and  gave  him  a 
statement  and  went  over  the  value  to  see  if  we  could 
average  a  settlement  on  that  value,  and  I  told  him  I  had 
to  have  the  rent."  This  witness  further  testified  that 
McDonald  said  that,  "I  [the  witness]  was  going  to  make 
McGowin  try  to  get  the  money."  He  also  testified,  in 
eflfect,  as  the  jury  might  have  construed  his  testimony, 
that  McDonald  knew  of  his  contract  wdth  the  McGowin 
Company  in  a  general  way,  and  knew  that  he,  Cleve- 
land, was  going  to  the  McGowin  Company  to  raise 
money  with  which  to  pay  the  rent  due  to  the  McDonald 
Company.  All  this  was  flatly  denied  by  McDonald,  but 
for  the  purposes  of  this  appeal  it  must  be  considered 
that  the  jury,  if  the  matter  had  been  submitted  to  them, 
might  have  found  the  facts  according  to  Cleveland's 
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testimony  and  the  reasonable  inferences  to  be  drawn 
therefrom.  In  this  view  of  the  case  the  conduct  of  Mc- 
Donald on  the  last  occasion  constituted  an  authority 
to  Cleveland  to  sell  or  pledge  the  lumber  to  the  Mc- 
Gowin  Company  in  order  to  raise  rent  money  which  the 
McDonald  Company  was  thereafter  estopped  to  deny. — 
24  Cyc.  1266-1267;  18  Am.  &  Eng.  Ency.  of  Law,  341. 

On  the  foregoing  consideration  the  court  is  now  of 
the  opinion  that  the  general  charge  in  favor  of  appellee 
was  error,  and  that  a  reversal  should  be  ordered. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClbllan  and  Sombrvillb, 
JJ.,  concur. 

Nichols  V.  Smith. 

Petition  for  Letters  of  Administration. 
(Decided  April  16^  1914.    65  South.  90.) 

1.  Executors  and  Administrators;  Right  to  Appointment  As, — 
Where  an  infant  died,  and  left  surviving  him  a  father  and  minor 
sisters,  the  father,  If  fit  to  serve,  was  entitled  to  administer  the 
estate  which  consisted  of  a  right  of  action  for  the  wrongful  death  of 
a  minor  (sections  2486,  2520  and  3754,  Code  1907). 

2.  Same;  Review;  Presumption. — Under  sections  2520,  the  question 
as  to  fitness  to  serve  as  an  administrator  is  a  question  of  fact,  and 
all  reasonable  presumptions  should  be  indulged  in  favor  of  the  finding 
of  the  probate  judge. 

3.  Satne;  Disqualification. — Construing  sections  2508  and  2520, 
Code  1907,  It  is  held  that  the  court  can  deny  the  application  of  a 
person  otherwise  entitled  to  administer  only  for  one  of  the  causes 
specified  in  section  2508;  hence,  the  right  to  administer  the  estate  of 
an  infant,  which  consisted  only  of  a  claim  for  damages  for  his 
wrongful  death,  could  not  be  denied  to  the  father,  though  he  had 
DO  peculiar  fitness  for  the  office,  and  had  abandoned  his  family  and 
neglected  them  under  circumstances  which  should  have  stimulated 
his  care  for  them,  and  although  it  was  inferable  that  his  desire  to 
administer  was  for  the  purpose  of  using  the  situation  for  his  own 
best  advantage. 

4.  Same;  Improvidence. — Within  the  meaning  of  section  2520,  Code 
1907,  improvidence  denotes  a  lack  of  care  and  foresight,  thrift  or 
business  capacity,  as  would  endanger  the  assets  of  the  estate,  but  a 
capacity  for  care  and  foresight  need  not  be  evidenced  by  the  accumula- 
tion of  any  considerable  estate. 

(Say re.  J.,  dissents  in  part.) 
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Appeal  from  Jeflferson  Probate  Court. 

Heard  before  Hon.  J.  P.  Stilbs. 

J.  P.  Smith  and  M.  J.  Nichols  applied  for  letters  of 
administration  upon  the  estate  of  Howell  Smith,  the 
one  being  the  father  and  the  other  the  maternal  grand- 
mother of  decedent.  From  a  decree  granting  letters  to 
J.  P.  Smith,  M.  J.  Nichols  appeals.    Affirmed. 

Scott  &  Aldridgb,  and  Allen  &  Bell,  for  appellant. 
We  contend  that  a  father  who  abandons  a  child  is  not  a 
fit  person  to  be  appointed  administrator  of  the  estate  of 
his  minor  son,  whose  only  estate  is  a  claim  for  damages 
for  wrongful  death,  the  father  having  already  brought 
his  suit  as  father,  and  we  further  contend  that  the  evi- 
dence shows  him  to  be  an  improvident  person,  w^ithin 
the  meaning  of  the  Code. — Code  1907,  sections  2520  and 
2508;  Worcester's  Dictionary;  DeForest  v.  Redfield,  4 
Blatchf.  428;  19  Cyc.  1030,  1031;  Cromelin  v.  Raoul,  53 
South.  Rep.  745 ;  In  re  Diwis's  Estate,  25  Pac.  Rep.  105 ; 
Emerson  v,  Boioei^s,  14  Barb.  658 ;  In  re  Ferguson^ s  Will, 
84  N.  Y.  Suppl.  1102;  Win^low  v.  The  State,  92  Ala,  78. 

QooDWYN  &  Ross^  for  appellee.  The  appellee,  being 
the  natural  father  of  the  deceased,  was  the  "next  of 
kin,"  and  having  made  application  within  the  forty 
days,  was  entitled  to  administer  on  the  estate  of  his  de- 
ceased son,  there  being  no  other  kin  of  equal  degree. — 
Code  of  1907,  section  2520,  subdivision  2 ;  Brown  v.  Hay, 
et  ah,  1  Stew.  &  P.  102.  The  father  was  not  disqualified 
as  a  matter  of  law,  to  be  administrator  of  his  sons  estate, 
as  the  only  grounds  of  disqualification  are  those  which 
would  disqualify  an  executor. — Code  of  1907,  section 
2508;  Williams  v.  McConiro,  etc.,  27  Ala.  572;  Cromelin 
V,  Raoul,  53  South.  Rep.  745 ;  Kidd  v.  Bates,  120  Ala.  79. 
Because  the  applicant  and  deceased  are  not  living  to- 
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gether  in  a  natural  relation  at  the  time  of  death  is  no 
suflBeient  ground  of  disqualification  of  appellant. — Wil- 
liams V.  McConico,  supra.  The  appointment  of  an  ad- 
ministrator is  a  judicial  act,  and  the  judge  of  probate  is 
clothed  with  large  discretionary  powers  as  to  fitness  be- 
tween applicants. — Davis  v.  Swea/rington,  56  Ala.  31; 
Phillips  V,  Peteet,  35  Ala.  696;  Bingham  v,  Crenshauy, 
34  Ala.  683;  Kidd  v.  Bates,  23  Ala.  735. 

SAYRE,  J. — Howell  Smith,  a  minor  about  14  years 
of  age,  had  been  accidentally  killed  by  a  street  car,  and 
several  relatives  applied  for  letter  of  administration 
upon  his  estate,  which  consisted  of  the  right  of  action 
supposed  to  have  been  created  by  his  alleged  wrongful 
death.  Appellee,  the  father  of  deceased,  applied  for 
letters  jointly  with  one  O'Rourke,  who  had  married  an 
aunt  of  deceased,  and  with  whom  deceased  had  been  liv- 
ing. Mrs.  Nichols,  the  grandmother,  and  Lottie  Brooks, 
a  married  sister,  who  joined  with  her  husband,  also  ap- 
plied and  contested  the  grant  of  letters  to  appellee.  The 
boy's  mother  had  died  about  a  year  before.  Upon  the 
hearing  the  court  granted  letters  to  the  appellee,  hence 
this  appeal. 

Any  damages  recoverable  on  account  of  decedent's 
wrongful  death  "must  be  distributed  according  to  the 
statute  of  distributions." — Code,  §  2486.  In  this  case 
the  statute  of  distributions  so  provides  that  the  pro- 
ceeds of  any  recovery  that  may  be  had  will  be  distrib- 
uted to  appellee,  the  sister  Lottie  Brooks,  another  sister 
and  a  half-sister,  aged,  respectively,  eleven  and  seven 
years  of  age;  the  half-sister  being  the  offspring  of  the 
mother's  second  marriage  contracted  after  a  divorce 
from  appellee.— Code,  §§  3754-3758. 

In  these  circumstances  the  father,  if  "fit  to  serve," 
is  entitled  to  preference  in  the  grant  of  letters. — Code,  § 
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2520 ;  Broum  v.  Hay,  1  Btew.  &  P.  102.  The  question  of 
fitness  is  a  question  of  f act,  and  all  reasonable  presump- 
tions will  be  indulged  in  favor  of  the  finding  by  the 
judge  of  probate. 

One-half  of  the  proceeds  of  any  recovery  that  may 
be  had  will  be  held  by  the  administrator  as  a  trustee 
for  the  sisters  of  deceased  who  are  still  minors.  The 
administration  to  follow  will  differ  from  that  in  the  or- 
dinary case,  for  the  damages  recovered  will  not  be  sub- 
ject to  the  payment  of  the  debts  or  liabilities  of  the  in- 
testate, if  it  may  be  supposed  he  left  any. — Code,  §  2486. 
Appellee's  competency  to  discharge  the  duties  of  the 
trust,  apart  from  considerations  of  a  mere  general 
moral  nature,  cannot  be  fairly  questioned.  The  ques- 
tion before  the  court  may  then  be  properly  stated  thus : 
Is  there  in  the  evidence  and  under  the  law  suflftcient 
reason  of  any  other  character  for  denying  to  him  an  ap- 
pointment as  trustee  for  the  infant  sisters  of  the  de- 
ceased? We  have  noted  the  provision  of  section  2520  of 
the  Code.  But  it  has  been  held  that  "fit  to  serve"  in 
section  2520,  which  relates  to  the  appointment  of  ad- 
ministrators, means  just  what  the  same  words  mean  in 
section  2508,  where  it  is  provided  that  "no  person  must 
be  deemed  a  fit  person  to  serve  as  executor  who  is  under 
the  age  of  twenty-one  years,  or  who  has  been  convicted 
of  an  infamous  crime,  or  who,  from  intemperance,  im- 
providence, or  want  of  understanding,  is  incompetent  to 
discharge  the  duties  of  the  trust,"  and  that  these  stat- 
utory disqualifications  exclude  the  power  of  the  court  in 
the  appointment  of  an  administrator  to  deny  the  appli- 
cation of  a  person  in  the  preferred  list  on  any  other 
ground;  and  so  we  have  cases  holding  that  on  the  ap- 
plication of  a  person  standing  in  the  statutory  preferred 
list  no  account  may  be  taken  of  his  general  moral  un- 
fitness.— WilUii'ms  V.  McConico,  27  Ala.  572;  Cromme- 
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lift  V,  Raoull,  169  Ala.  413,  53  Soutli.  745.  On  the  hear- 
ing below  there  was  offered,  and  the  court  took  into  con- 
sideration, as  tending  to  show  appellee's  fitness  or  un- 
fitness, a  transcript  of  the  record  of  a  cause  in  which  ap- 
pellee's first  wife,  the  mother  of  deceased,  had  procured 
a  decree  of  divorce  from  him  about  ten  years  before  on 
the  ground  of  abandonment.  The  evidence  there,  which 
was  uncontroverted,  tended  to  show  that  appellee  was 
then  addicted  to  drunkenness  and  gambling.  But  it  can- 
not be  said  on  the  evidence  in  the  instant  cause  that 
such  is  the  case  now.  The  evidence,  however,  does  show 
that  appellee  is  devoid  of  peculiar  fitness  in  any  respect 
for  the  office  of  trustee,  and  the  opposition  to  his  ap- 
pointment rests  upon  evidence  which  shows  that  about 
ten  years  ago  appellee  abandoned  his  family,  consisting 
at  that  time  of  three  children,  the  eldest  of  whom  was 
not  more  than  six  years  of  age,  and  their  mother,  his 
utter  neglect  of  these  children  during  the  intervening 
period  under  the  circumstances  that  should  have  stim- 
ulated his  care  for  them,  and  his  present  insistence  upon 
letters  of  administration  for  the  sole  reason,  it  is  fairly 
inferable,  that  he  will  be  interested  in  any  recovery  that 
may  be  had,  and  his  purpose  to  use  the  situation  for 
his  own  best  advantage. 

Other  statutory  disqualifications  finding  no  substan- 
tial support  in  the  evidence,  appellant's  proposition  is 
that  the  probate  court  should  have  held  appellee  to  be 
"improvident"  within  the  meaning  of  the  statute,  and 
anyhow  that  his  lack  of  appeal  to  the  court's  sense  of 
moral  fitness  was  a  disqualification.  Improvidence 
means  a  lack  of  care  and  foresight,  of  forehandedness, 
of  thrift,  of  business  capacity.  It  does  not  mean,  how- 
ever, that  the  capacity  for  care  and  foresight  must  needs 
to  be  proved  by  the  accumulation  of  any  considerable 
estate,  for  men  are  largely  creatures  of  time  and  chance. 
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Improvidence  in  this  connection  means  only  that  prob- 
able lack  of  care  and  foresight  in  the  management  of 
the  estate's  only  asset  which  would  endanger  its  safety 
in  case  administration  should  be  committed  to  appel- 
lee. He  appears  to  be  altogether  capable,  so  far  as  busi- 
ness capacity  goes,  of  caring  for  his  ow^n  interest  in  the 
estate  of  decedent  and  as  well  the  interests  of  the  infant 
distributees.  As  for  the  more  general  objection  to  ap- 
pellee and  the  facts  upon  w^hich  it  is  based,  he  offers 
such  extenuation  as  may  be  found  in  the  decree  of  di- 
vorce relieving  him  of  duty  to  the  mother  of  these  chil- 
dren and  committing  them  to  her  care,  her  subsequent 
remarriage,  and  his  own  care  of  his  second  family.  Rut, 
apart  from  these  facts,  the  court,  considering  the  right 
of  preference  vested  in  appellee  by  the  statute,  follows 
the  rule  of  our  previous  cases,  cited  above,  and  holds 
that  no  alleged  ground  of  disqualification  can  be  con- 
sidered, except  such  as  are  named  in  the  statute,  and 
that  there  was  no  error  in  the  action  of  the  probate 
court. 

The  court  concludes  that  the  appointment  of  appellee 
was  necessary.  The  writer  concurs  in  the  conclusion 
not  to  disturb  the  ruling  of  the  probate  court,  for  the 
reason  that  the  moral  deficiency  of  appellee,  inferable 
from  his  abandonment  of  his  children  under  the  circum- 
stances, is  hardly  enough  to  justify  a  reversal.  I  still 
think,  however,  that  the  principle  of  Crommelin  v. 
Raoul  is  unsound,  and  that  there  may  be  cases,  other 
than  those  enumerated  in  the  statute,  which  would  jus- 
tify the  court  in  refusing  an  appointment  to  the  next 
of  kin. 

Aflftrmed. 

Anderson,  C.  J.,  and  McOlbllan  and  deGbapfen- 
RIBD,  JJ.,  concur. 
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Corona  Coal  &  Iron  Co.  v.  Lucas  E.  Moore 
Stave  Company. 

Trespass  and  Statutory  Penalty  for  Cutting  Trees. 

(Decided  April  16,  1914.    65  South.  51.) 

1.  Attachment;  Additional  Affidavit;  Failure  to  Jfafce.— The  fail- 
ure to  make  additional  affidavit  required  by  section  2929,  Code  1907, 
affects  the  levy  only,  and  not  the  issuance  of  the  writ,  and  although 
the  levy  could  be  reduced  or  discharged  on  proper  motion,  a  proper 
complaint  or  count  should  not  be  stricken  for  that  reason. 

2.  Same;  Wadver  of  Failure  to  File. — A  general  appearance  by  a 
non-resident  defendant  made  subsequent  to  the  levy  of  attachment, 
was  a  waiver  of  the  failure  of  plaintiff  to  file  the  additional  affidavit 
required  by  section  2929,  (^ode  1907,  the  same  being  a  mere  irregu- 
larity. 

3.  Appeal  and  Error;  Harmless  Error;  Striking  Pleading. — Where 
a  complaint  contained  counts  in  tresiiass  on  land  for  cutting  timber 
therefrom,  and  a  count  for  the  penalty  imposed  by  section  6035, 
Code  1907,  for  cutting  trees  on  the  land,  error  in  striking  the  count 
in  trespass  was  not  cured  by  the  retention  of  the  count  for  statutory 
penalty,  as  the  causes  of  action  stated  in  the  different  counts  were 
not  the  same. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J.  J.  Curtis. 

The  Corona  Coal  &  Iron  Company  sued  the  Lucas  E. 
Moore  Stave  Company  for  ti*espass  to  land  by  cutting 
trees  thereon,  and  for  the  statutory  penalty  for  the  trees 
cut.  Judgment  for  defendant  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Davis  &  Pitb,  for.  appellant.  The  court  erred  in  strik- 
ing the  first  count  of  complaint.— §  2924,  Code  1907; 
Ouy  V.  Lee,  81  Ala.  163 ;  A  tkinson  v.  James ,  96  Ala.  214 ; 
U,  S,  R.  8.  Co.  V.  Clwrk,  95  Ala.  322;  Dittma/n  B.  d  -8. 
Co.  V.  Mixon,  120  Ala.  210;  Plummer  v.  Hardison,  60 
South.  502.  The  general  appearance  entered  by  defend- 
ant waived  the  irregularity  of  a  failure  to  file  the  addi- 
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tional  affidavits  required  by  §  2929,  Code  1907.— Gold- 
smith V.  Stetson,  39  Ala.  183;  Ga^-ter  v.  O'Brien,  105 
Ala.  305 ;  Ballard  v.  Mat/field,  107  Ala.  399.  The  court 
erred  in  directing  verdict  for  defendant. — Ga.  Pac.  v. 
Propst,  83  Ala.  518 ;  Miller  L.  Co.  v,  Stewart,  51  South. 
945 ;  St,  L.  d  S.  F.  R,  R.  Co,  v.  Hunt,  60  South.  531 ; 
Wooten  V,  Fed.  Disct.  Co.,  62  South.  264. 

Walter  Nbsmith,  and  Ray  &  Coonbe^  for  appellee. 
The  attachment  was  never  lawfuly  issued,  because  the 
action  sounded  in  damages  merely,  and  the  additional 
affidavit  required  by  §  2929,  Code  1907,  was  never  made. 
If  there  was  error  in  striking  the  count,  it  was  error 
without  injury  as  plaintiff  took  all  under  the  second 
count  that  he  could  have  taken  under  the  first. — 124  U. 
S.  731 ;  1  Mart.  194 ;  60  Ga.  112 ;  7  Barb.  254.  There  was 
no  waiver  of  this  defect  by  making  a  general  appear- 
ance. 

McCLELLAN,  J. — The  appellant  instituted  this  ac- 
tion against  the  appellee.  The  complaint  was  filed 
June  15,  1912.  It  contained  two  counts,  viz. :  The  first 
for  damages  for  trespass  upon  land  and  cutting  timber 
therefrom ;  the  second,  for  recovery  of  the  statutory  pen- 
alty (Code,  §  6035)  for  cutting,  etc.,  trees,  etc.,  of  a 
certain  kind  on  the  lands  of  the  plaintiff.  The  defend- 
ant is  a  nonresident  corporation.  On  June  15,  1912, 
the  same  date  upon  which  the  complaint  was  filed,  af- 
fidavit for  writ  of  attachment  was  filed  by  J.  R.  Pill, 
who  affirmed  that  he  was  agent  for  the  plaintiff  cor- 
poration and  had  authority  to  make  the  affidavit.  It 
was  set  forth  in  this  affidavit  that  the  defendant  was 
justly  due  plaintiff  $585,  and  that  the  defendant  was  a 
nonresident.  Thei-eupon  the  clerk  of  the  circuit  court 
issued  the  writ  desired,  and  on  June  18,  1912,  it  was  ex- 
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ecuted  by  the  sheriff  by  levy  upon  certain  personal  prop- 
erty of  the  defendant.  On  June  25,  1912,  Mr.  Fite,  as 
attorney  for  the  plaintiff,  filed  an  additional  aflldavit 
for  further  process  of  attachment  upon  the  afllrniation 
that  it  was  necessary.  On  that  date  the  judge  of  the 
circuit  court,  upon  application  to  him,  ordered  the  is- 
suance of  an  "additional  or  alias"  writ  of  attachment, 
and  this  order  was  observed  by  the  clerk,  and  the  writ 
executed  by  levy  upon  personal  property.  On  June  29, 
1912,  the  defendant's  forthcoming  bond  was  approved. 
On  July  11,  1912,  the  defendant,  through  its  attorneys, 
entered  a  general  appearance.  At  the  threshold  of  the 
trial,  March  10,  1913,  the  defendant  moved  to  strike  the 
first  count  on  the  grounds:  "(1)  It  is  not  justified  by 
the  aflSdavit  filed;  (2)  such  count  sounds  in  damages 
merely,  and  therefore  the  issue  of  attachment  on  the 
aflSdavit  does  not  justify  the  filing  of  said  count;  (3) 
because  there  is  a  variance  between  said  count  and  the 
aflSdavit."  In  response  to  the  motion  the  court  struck 
the  first  count. 

In  Bozeman  v.  Rose,  40  Ala.  212,  218,  interpreting 
the  parent  statute  (section  2508  of  the  Code  of  1852) 
it  was  said :  "In  cases  requiring  it,  the  special  aflSdavit 
is  made  for  the  single  purpose  of  enabling  the  judge  or 
chancellor,  issuing  the  attachment,  'to  determine  the 
amount  for  which  a  levy  must  be  made.'  "  The  stat- 
ute (section  2508)  has  been  several  times  read  opted 
with  this  judicial  construction  impressed  upon  it. — 
Wood  Supply  Co.  v,  Cocciola,  153  Ala.  555,  45  South. 
192;  Bruce  v.  Sierra,  175  Ala.  517,  57  South.  709.  We 
must  now  take  the  statute  as  interpreted  in  Bozeman  v. 
Rose.  The  restriction  made  by  the  statute  has  reference 
only  to  the  "amount  for  which  the  levy  must  be  made." 
And,  as  said  in  Bozemam.  v.  Rose,  "none  of  the  ♦  ♦  *♦ 
safeguards  provided  by  the  law  against  injury  and  op- 


Digiti 


zed  by  Google 


596  SUPREME  COURT  [Vol. 

[Corona  Coal  &  Iron  Co.  v.  Lucas  E.  Moore  Stave  Company.] 

pression  in  the  use  of  the  process  are  dispensed  with; 
and,  on  the  affidavit  of  the  defendant,  the  amount  for 
which  the  levy  is  made  may  be  reduced,  and  the  levy  re- 
leased to  the  amount  of  the  reduction,  at  the  return 
term  of  the  attachment." 

The  necessary  consequences  is  that  the  failui-e  to 
make  the  <idditional  affidavit  affects  the  lev^y,  and  not 
the  issuance,  of  the  writ  of  attachment.  Unless  waived 
the  absence  of  the  additional  affidavit  would  afford  the 
basis  for  seasonable  motion  to  reduce  or  to  discharge 
the  levy.  Certainly,  a  proper  complaint,  or  a  count 
thereof,  should  not  be  stricken  because  of  the  omission 
to  make  the  additional  affidavit,  since  to  do  so  would 
result  in  giving  the  nonobservance  of  a  requirement 
with  respect  to  the  levy,  only,  the  effect  to  abate  the  ac- 
tion— Si  penalty  that  would  not  at  all  consist  with  the 
omission  thus  made.  But,  if  this  omission  should  be 
taken  as  affecting  the  issue  of  the  writ  by  the  clerk,  it 
was  an  irregularity  only. 

The  general  appearance,  made  subsequent  to  the  levy 
by  the  nonresident  defendant,  effected  a  waiver  of  this 
irregularity. — Gold^smith  v.  Stetson,  39  Ala.  189. 

The  causes  of  action  stated  in  the  first  and  second 
counts  w  ere  not  the  same ;  and  the  error  resulting  from 
striking  the  first  count,  in  response  to  the  motion,  was 
not  cured  by  the  retention  of  the  distinct  cause  of  action 
set  forth  in  the  second  count. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayrb  and  db  Graffbnribd,  JJ., 
concur. 
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O^Rear,  Treas.  v.  Long,  Oerk. 

Mandamus. 

(Decided  April  23,  1914.     m  South.  136.) 

1.  Clerks;  Fees;  Subpoeiiaes. — Under  sections  7881  and  7883,  Code 
1907,  a  clerk  of  the  court  is  not  entitled  to  fees  for  re-subpoenaing 
witnesses  called  by  the  state  in  criminal  prosecutions,  the  witnesses 
having  been  once  subpoenaed  and  the  case  continued ;  the  calendar 
should  be  reset  so  as  to  inform  the  witnesses  when  to  return. 

2.  Witnesses;  Fees;  Special  Action. — The  act  creating  the  law  and 
equity  court  of  Walker  county,  does  not  change  the  rule  prescribed  by 
section  7881,  Code  1907,  as  to  witnesses  continuing  to  appear  after  the 
continuance,  and  the  clerk  of  that  court  is  not  entitled  to  fees  for 
re-subpoenaing  after  contiiuiauce,  witnesses  called  by  the  state. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  J..  J.  Curtis. 

Mandamus  by  E.  W.  Long,  clerk  of  the  Walker  law 
and  equity  court,  against  Caine  O'Rear,  as  county  treas- 
urer, to  require  him  to  pay  certain  claims.  From  a 
judgment  granting  mandamus,  the  treasurer  appeals. 
Reversed  and  rendered. 

The  case  made  by  the  petition  is  that  the  petitioner 
is  ex  oJHcio  clerk  of  the  Walker  law  and  equity  court, 
and  that  there  was  a  cause  pending  in  that  court  styled 
State  of  Alubama  v.  George  W.  BalUnger.  The  case  was 
first  set  for  trial  October  25,  1907,  but  on  that  day  it 
was  continued,  and  the  court  ordered  alias  subpoenas  for 
witnesses,  and  reset  the  case  for  September  4,  1908.  On 
that  day  it  was  called  and  continued,  and  an  order  en- 
tered for  alias  subpoenas  for  witnesses.  The  case  was 
set  for  March  1,  1909,  and  on  that  date  was  continued, 
and  the  court  ordered  alias  subpoenas  for  witnesses,  and 
the  case  set  for  trial  September  24,  1909.  On  said  date 
the  case  was  tried,  and  defendant  discharged  and  ac- 
quitted.    Subpcpnas  were  issued  to  13  witnesses  for  the 
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state,  on  the  four  separate  occasions  above  mentioned, 
making  52  subpoenas  in  all.  The  third  paragraph  sets 
out  the  two  terms  of  the  Walker  law  and  equity  court, 
and  alleges  that,  under  the  law  creating  the  court,  the 
judge  determines  when  a  docket  shall  be  set,  and  when 
cases  shall  l)e  set  for  trial,  and  when  the  jury  shall  be 
ordered ;  that,  when  a  case  is  continued,  it  is  not  passed 
to  any  definite  or  fixed  time,  but  is  only  set  down  again 
when  the  judge  orders  juries  and  fixes  a  time  for  the 
trial  of  cases. 

The  fifth  paragraph  alleges  the  making  out  of  a  prop- 
erly itemized  account,  and  its  verification  and  presen- 
tation of  the  warrant  to  the  treasurer  for  payment,  and 
his  refusal.  The  sixth  paragraph  alleges  or  sets  up  that 
there  was  sufficient  funds  in  the  hands  of  the  treasurer 
belonging  to  the  county  in  the  particular  fund  out  of 
which  to  pay  these  claims,  and  mandamus  is  asked  to 
compel  that  payment. 

J.  D.  Acupp,  for  appellant.  The  act  creating  the  law 
and  equity  court  of  Walker  county,  does  not  change  the 
rule  prescribed  by  §  7881,  Code  1907,  and  it  is  plain 
under  the  provisions  of  that  section  and  of  §  7883,  that 
the  clerk  is  not  entitled  to  fees  for  subpoenas  to  wit- 
nesses in  criminal  cases,  except  on  the  first  issuance 
thereof,  and  is  not  required  even  to  re-issue  such  sub- 
poena. 

Bankhbad  &  Bankhbad^  for  appellee.  Mandamus  is 
the  proper  remedy. — Wyker  v.  Francis,  120  Ala.  509. 
The  specific  charge  contended  for  is  authorized  by  §  3, 
Acts  1901,  p.  107,  and  by  §  6635,  Code  1907. 

GARDNER,  J.— Section  7879  of  the  Code  of  1907 
provides  for  the  issuance  of  subpoenas  by  the  clerk,  for 
the  state's  witnesses.  Section  7881  provides  that  it  shall 
not  be  necessary  to  subpoena  such  witnesses,  except  at 
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the  first  term,  and  requires  them  to  attend  all  subse- 
quent terms  under  said  subpoenas.  Not  only  is  this  the 
case,  but  section  7883  expressly  provides  that  a  sub- 
p<Bna  shall  issue  but  once,  except  in  the  event  of  a  re- 
versal of  the  case  by  the  Supreme  Court ;  while  section 
7884  makes  another  exception  in  the  case  of  a  special 
term. 

It  is  manifest  that  the  lawmakers  intended  to  obviate 
the  necessary  cost  of  repeated  alias  subpoenas,  and  the 
execution  of  the  same,  by  the  enactment  of  this  statute, 
knowing  that  when  cases  are  continued  they  can  be  re- 
set in  advance,  and  that  the  witnesses  can,  before  being 
discharged,  be  notified  when  to  return. 

There  is  nothing  in  the  act  of  1901  (Acts  1900-01,  p. 
107)  which  amends  or  repeals  this  wise  and  salutary 
statute.  Nor  does  the  length  of  the  terms  of  the  law  and 
equity  court,  or  the  necessity  for  sometimes  resetting 
cases,  justify  or  excuse  such  a  frequent  issuance  of  sub- 
poenas as  marked  this  case,  the  cost  of  which,  together 
with  the  cost  of  the  repeated  service  of  same,  would  be 
but  a  useless  burden  on  the  fine  and  forfeiture  fund 
The  calendar  of  the  law  and  equity  court  can  be  so  ar 
ranged,  and  the  cases  be  so  reset,  as  to  inform  the  wit 
nesses,  upon  a  temporary  discharge,  when  to  return 
At  any  rate,  the  statute  on  the  subject  is  plain  and  un 
ambiguous,  and  fees  cannot  be  taxed  or  allowed,  unless 
there  is  express  legislative  authority  for  the  perform- 
ance of  the  service,  as  well  as  for  the  right  to  receive 
compensation  for  the  same. 

The  circuit  court  erred  in  awarding  mandamus,  and 
the  judgment  is  reversed ;  and  a  judgment  will  be  here 
rendered  denying  the  petition. 

Keversed  and  rendered. 

Andbbson,  C.  J.,  and  Maypibld  and  Sombrvillb,  JJ., 
concur. 
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Bank  of  Tupelo  v.  Thompson. 

Claim  8idt. 

(Decided  Aprtl  22,  1914.    fi5  South.  147.) 

1.  Corporations ;  Pledge  of  Stock;  Jury  Question. — ^Where  the  owner 
of  corporate  stock  authorized  a  partnership  to  pledge  it  to  a  bank 
as  security  for  a  cotton  margin,  and  there  was  evidence  from  which 
it  could  be  inferred  that  the  balance  due  the  bank  from  such  partner- 
ship was  for  a  margin,  the  court  could  not  properly  direct  a  verdict 
for  the  plaintiff  in  an  action  to  recover  possession  of  the  stock. 

2.  Same;  Endorsement  in  Blank. — Where  the  owner  of  corporate 
stock  endorsed  it  in  blank  and  delivered  it  to  a  partnership  to  be 
pledged  under  certain  conditions  the  partnership  was  given  the 
indicia  of  authority  to  make  any  disposition  of  the  stock,  and  a 
purchaser  for  value  is  not  affected  by  the  restrictions  i)laced  upon  the 
authority  of  the  holder  of  such  stock  of  which  it  had  no  notice. 

3.  Same;  Purchaser  for  Value. — One  who  accepts  a  pledge  of  cor- 
porate stock  as  security  for  an  amount  then  due  from  the  pledgor, 
is  not  a  purchaser  for  value;  but,  if  further  credit  is  extended  the 
pledgor  on  the  security  of  the  pledge,  although  it  be  not  the  sole 
security,  the  pledgee  becomes  a  purchaser  for  value. 

4.  Same;  Jury  Question. — Where  there  was  evidence  that  certain 
corporate  stock  was  pledged  with  the  bank  as  collateral  or  margin, 
and  that  such  stock  was  held  by  the  bank  as  a  security  for  any 
indebtednes  of  the  pledgor,  it  was  for  the  Jury  to  determine  whether 
the  evidence  meant  only  the  present  indebtedness  or  a  future  indebt- 
edness, as  the  language  was  susceptible  of  either  meaning. 

.5.  Same;  Evidence. — Where  stock  had  been  pledged  by  a  partner- 
ship to  a  bank,  the  owner  of  the  stock  being  the  wife  of  a  member 
of  the  partnership,  and  the  bank  relied  upon  the  authority  to  sell  the 
stock  given  by  the  original  pledgee,  evidence  that  the  huslmnd  of  the 
owner  of  the  stock,  plaintilT  in  this  case,  had  authorized  his  partner 
to  tell  the  bank  it  might  sell  the  stock,  after  the  original  pledge  was 
made,  was  not  admissible. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  W.  M.  Walker. 

Action  by  Marion  Louise  Thompson  against  William 
D.  Nesbitt,  individually  and  as  trustee,  to  recover  cer- 
tain shares  of  corporate  stock  and  for  the  conversion 
of  the  stock.  Defendant  disclaimed  any  title  to  the 
stock,  whereupon  the  Bank  of  Tupelo  was  substituted 
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.18  defendant,  and  asserted  its  claim  thereto.  Judfijinent 
for  plaintiff,  and  the  substituted  defendant  appeals.  Re- 
versed and  remanded. 

Anderson  &  Long,  Tillman,  Bradley  &  Morrow,  and 
John  S.  Stone,  for  appellant.  The  method  adopted 
and  permitted  by  the  court  to  prove  the  existence  of  the 
original  of  the  transfer  was  improper. — Torrey  v.  Bur- 
ney,  113  Ala.  496 ;  Home  v,  Widden,  103  Ma.  203 ;  Mc- 
Cormick  v.  Joseph,  83  Ala.  401.  Counsel  discuss  other 
assignments  of  error,  but  without  further  citation  of  au- 
thority. The  method  of  the  enforcement  of  the  pledge 
may  be  made  by  agreement  of  the  parties. — 31  Cyc.  863. 
It  was  competent  to  show  that  Mr.  Thompson  consent- 
ed to  the  manner  in  which  Thompson  and  Wallace  used 
Mrs.  Thompson's  stock. — B^ham  W,  W.  Co,  v,  Humes, 
121  Ala.  168;  Johnson  v.  Hume,  138  Ala.  564.  .  Plaintiff 
was  not  entitled  to  the  affirmative  charge. — Terry  v. 
B'Mm  N.  Ba/nk,  93  Ala.  595;  8h<irpe  v.  Bank,  87  Ala. 
644;  21  Eng.  Rul.  Cas.  JJOl;  31  Cyc.  341,  et  seq.  The 
name  of  the  owner  in  the  face  of  the  stock  is  not  suflS- 
cient  to  put  a  purchaser  on  notice  as  to  the  rights  of 
the  person  so  named. — Morton  w  N.  O.  cf  /S\  R,  R,  Co., 
79  Ala.  617;  Winter  v.  Montgomery  County,  89  Ala. 
550;  Nelscm  t\  Owen,  113  Ala.  372;  31  Cyc.  787;  10 
Cyc.  64;  Warrior  C.  &  C.  Co.  v.  Nation<vl  Bank,  53 
South.  997.  It  is  immaterial  what  law  governs  thd 
transaction,  since  the  title  to  the  securities  passed  un- 
less the  wife  can  show  that  she  waK  deceived  and  defraud- 
ed by  her  husband  with  the  knowledge  and  connivance 
of  the  pledgee. — First  N.  Bank  v.  Nelson,  106  Ala.  535 ; 
Osbom  v.  Cooper,  113  Ala.  405 ;  Brawn's  Case,  103  Ala. 
123;  Scott  V,  Taul,  115  Ala.  529. 

Allen  &  Bell,  for  appellee.  The  controlling  ques- 
tion is  plaintiff's  right  to  the  property.    The  other  mat- 
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ters  are  incidental.  Thompson  and  Wallace  were  guilty 
of  a  conversion  of  the  stock. — Hudmon  v,  DuBose,  85 
Ala.  446;  Mitchell  v.  Thomas,  114  Ala.  459;  68  N.  Y. 
522;  17  Maine  562;  26  South.  918.-  An  unauthorized 
pledge  of  property  is  a  conversion. — People  v.  Huttig, 
1  Ala.  App.  393;  Clay  v,  Sullivan,  156  Ala.  392.  The 
bank  is  not  a  bona  fide  holder  for  value. — Moore  v.  En- 
slen,  112  Ala.  228 ;  Bank  v.  Nelson,  105  Ala.  180 ;  Vann 
V,  Mayhury,  100  Ala.  438;  Loeh  v.  Flash,  65  Ala.  526; 
Loeh  V.  Peters,  63  Ala.  43;  Fenoville  v,  Hamiltofi,  35 
Ala.  319;  Bank  v.  Sproull,  105  Ala.  275. 

ANDERSON,  C.  J. — There  is  no  controversy  over  the 
fact  that  the  plaintiff  authorized  the  firm  of  Thompson 
&  Wallace  to  use  the  warehouse  stock  as  security  for  a 
"margin"  to  the  bank  for  paying  for  cotton  purchased 
by  said  firm.  There  was  also  evidence  as  to  what  the 
term  "margin"  meant,  and  which  was  to  the  effect  that 
it  meant  to  secure  the  bank  against  a  shrinkage  or  dim- 
inution in  the  value  of  the  cotton  from  the  price  paid 
and  the  price  for  which  it  was  subsequently  sold.  There 
was  evidence  from  which  the  jury  could  infer  that  the 
balance  due  the  Imnk,  at  the  time  of  the  failure,  was 
for  "margin."  In  other  words,  there  was  proof  from 
which  the  jury  could  infer  that  the  difference  between 
what  was  due  the  bank  for  paying  for  the  cotton  and 
the  amount  for  which  it  was  sold,  or  what  it  was  worth 
at  the  time  of  the  pretended  sale  to  the  Clark  Grocery 
Company,  was  due  to  a  depreciation  in  the  value  of  the 
cotton,  and  that  said  difference  was  secured  by  the  said 
warehouse  stock.  The  trial  court  therefore  erred  in 
giving  the  general  charge  for  the  plaintiff  although  it 
might  be  conceded  that  the  bank  held  the  stock  only  to 
secure  "margins." 

As  to  the  other  theory  of  the  case — that  is,  whether  or 
not  the  bank  held,  or  had  the  right  to  hold,  the  ware- 
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house  stock  as  security  for  any  indebtedness  of  the  firm 
of  Thompson  &  Wallace,  other  than  for  margin —  was 
also  a  question  for  the  jury.  It  may  be  true  that  the 
plaintiff  delivered  the  stock  for  a  limited  purpose  and 
was  Iwund  only  !)y  the  exercise  of  the  authority  so 
given  unless  the  bank  was  an  innocent  purchaser.  She 
indorsed  the  warehouse  stock  in  blank,  which  gave  upon 
its  face  the  indicia  of  authority  to  the  holder  to  make 
any  disposition  of  same,  and  the  bank  had  the  right,  in 
dealing  with  the  holder  of  said  stock,  to  rely  upon  the 
authority  given  by  the  indorsement,  unless  put  upon 
notice  or  inquiry  by  information  gained  other  than  by 
an  inspection  of  the  stock  and  the  indorsement  thereon. 
The  evidence  both  of  Wallace  and  the  cashier,  Moore, 
shows  that  the  bank  did  not  have  any  notice  of  the  re- 
strictions of  the  plaintiff  to  Thompson  &  Wallace,  or  of 
their  written  obligation  to  her  as  to  how  the  stock 
should  be  hypothecated.  So  the  rights  of  the  bank  to 
hold  said  stock  for  any  indebtedness,  except  for  margin, 
depends  upon  whether  or  not  it  was  a  holder  or  pur- 
chaser for  value,  and  upon  this  point  there  was  such  a 
conflict  as  to  make  it  a  jury  question.  If  at  the  time 
the  stock  was  hypothecated  it  w^as  received  as  a  mere 
security  for  what  was  then  due  the  bank  by  the  firm 
of  Thompson  &  Wallace,  and  said  indebtedness  was 
not  extended  or  no  security  released,  the  bank  was  not 
such  a  purchaser  for  value  as  to  claim  protection  as 
against  the  plaintiff's  restricted  authority  to  Thompson 
&  Wallace,  notwithstanding  she  indorsed  the  stock  in 
blank. — Hawkins  v.  DcLtnson  d  AhrahiPin,  182  Ala.  83, 
62  South.  15;  First  Nat  Bank  v.  Nelson,  105  Ala.  180, 
16  South.  707;  Spira  v.  Homtliall,  77  Ala.  137.  On  the 
other  hand,  if  the  stock  was  deposited  as  collateral  se- 
curity for  any  indebtedness  due  the  bank  from  Thomp- 
son &  Wallace,  as  w^ell  as  for  "margin,"  and  any  future 
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credit  was  given  on  the  strength  of  said  collateral, 
though  it  may  not  have  been  the  sole  security  for  mak- 
ing the  advance,  the  bank  would  be  a  bona  fide  pur- 
chaser, whether  anything  was  due  for  margin  or  not. 

Wallace  testified :  "This  stock  was  put  up  the  sec- 
ond time  as  collateral  or  margins  with  the  Bank  of 
Tupelo  about  the  1st  of  October,  1910."  Again  he  says: 
"I  left  this  stock  with  Mr.  Moore,  the  cashier  of  the 
Bank  of  Tupelo;  we  did  owe  the  Bank  of  Tupelo  some- 
thing, and  this  stock  was  put  up  as  collateral  for  that 
indebtedness."  If  the  witness  referred  only  to  an  ex- 
isting indebtedness,  and  the  stock  was  received  as  col- 
lateral for  same,  the  bank  was  not  a  bona  fide  purchaser 
as  for  this  consideration.  The  witness  Moore  said: 
"This  stock  was  held  by  the  Bank  of  Tupelo  for  any 
indebtedues  that  the  firm  of  Thompson  &  Wallace  owed 
the  Bank  of  Tupelo."  Whether  or  not  the  witness 
meant  any  indebtedness  owing  on  the  4th  of  October  or 
w^hich  might  be  owing  during  the  cotton  season  was  a 
question  for  the  jury,  as  the  language  of  the  witness, 
when  taken  in  connection  with  his  other  evidence,  is  sus- 
ceptible of  either  meaning. 

We  think  that  the  defendant  must  rely  upon  the 
right  acquired  in  the  stock  upon  the  original  hypotheca- 
tion of  same,  and  not  upon  the  subsequent  consent  of 
Wallace  for  it  to  sell  the  same  and  credit  it  to  the 
indebtedness  of  Thompson  &  Wallace,  after  the  failure 
of  said  firm,  as  this  transaction  would  not  constitute 
the  bank  a  lK)na  fide  purchaser  so  as  to  protect  it,  under 
the  authority  to  Wallace  by  virtue  of  the  indorsement, 
and  which  was  in  violation  of  the  limited  authority 
given  him  by  the  plaintiff.  Therefore  there  will  be  no 
error  upon  the  next  trial  in  declining  to  let  Wallace 
testify  that  Thompson  authorized  him,  after  the  failure, 
to  tell  the  bank  to  dispose  of  the  stock  and  credit  the 
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proceeds  to  the  aceount  of  the  firm,  unless  it  should  ap- 
pear that  the  stock  was  acquired  by  the  wife  in  a  juris- 
diction giving  the  husband  the  common-law  right  to  dis- 
pose of  same.  Whether  or  not  the  residence  of  the 
plaintiff  was  not  suflSciently  established  when  she  re- 
ceived the  stock  from  the  warehouse  company  as  to  com- 
pel the  application  of  the  common  law  as  to  the  control 
of  the  husband  over  same  { Birmingham  Waterworks  v. 
Hume,  121  Ala.  168,  25  South.  806,  77  Am.  St.  Rep.  43) 
we  need  not  now  decide,  as  this  case  must  be  reversed 
for  other  reasons,  and  the  residence  of  the  plaintiff, 
when  she  acquired  the  stock,  can  be  established  upon 
the  next  trial. 

The  judgment  of  the  city  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

McClbllan,  Sayrb,  and  db  Graffenribd,  JJ.,  con 
cur. 


National  Surety  Co.  v.  Fletcher. 

Action  on  Detintie  Bond. 

(Decided   April  23.   1914.    06  South.   150. 

Detinue;  Action  on  Bond;  Law  Governing. — In  an  action  on  a 
detinue  bond  given  in  a  Federal  court,  defendant  in  detinue  cannot 
recover  attorney's  fees  as  sucli  fees  are  not  allowed  in  tlie  Federal 
courts,  notwittistanding  he  may  have  successfully  defended  the  de- 
tinue suit.     (!'.  S.  Comp.  Stat.  1901,  p.  684.) 

Appeal  from  Montgomery  Circuit  Court. 
Heard  before  Hon.  S.  L.  Brbwbr. 
Action  by  James  H.  Fletcher  against  the  National 
Surety  Company  as  surety  upon  a  detinue  bond  given  in 
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the  federal  court.    Judgment  for  plaintiff  and  defend- 
ant appeals.    Reversed  and  remanded. 

Steinbr,  Crvm  &  Weil,  for  appellant.  In  the  fed- 
eral courts,  attorney's  fees  are  not  regarded  as  a  part 
of  the  recoverable  damages  in  a  suit  on  a  bond  given 
therein,  and  the  same  rule  must  be  applied  by  the  state 
court  where  suit  is  brought  on  such  bond. — U.  S.  Rev. 
Stat.  ^  709;  TuUock  r.  Muhx!ne,  184* U.  S.  497;  Oelrichs 
V.  William 8 y  15  Wall.  211.  The  very  judgment  entry  of 
the  court  precludes  appellee  from  recovering  anything 
other  than  the  actual  costs. 

RrsHTON^  Williams  &  Crenshaw^  for  appellee.  The 
bond  was  given  as  required  by  §  3778,  Code  1907,  and 
the  l^nitcHl  States  Statutes,  §§  914-5,  do  not  deny  the 
right  to  recover  damages  including  counsel's  fees,  where 
the  detinue  suit  is  successfully  defended. — Gay  v.  Bur- 
gess, 59  Ala.  575 ;  Foster  v,  Napier,  74  Ala.  393 ;  48  C. 
C.  A.  436.  The  cases  cited  by  appellant  are  without  ap- 
plication as  they  apply  to  attorney's  fees  on  bonds  given 
in  injunction  suits. 

SOMERVILLE,  J. — In  an  action  on  a  statutory  de- 
tinue bond  given  by  the  plaintiff  in  a  detinue  suit  un- 
successfully prosecuted  by  him  in  a  federal  court,  the 
trial  court  ruled  that  reasonable  counsel  fees  incurred 
by  the  defendant  in  defending  that  suit  are  recoverable 
by  the  obligee  as  an  element  of  the  damages  covered  by 
the  bond.  The  bond  was  conditioned  as  required  by 
section  3778  of  the  Code,  viz.,  that  if  the  plaintiff  should 
fail  in  the  suit  he  would  pay  the  defendant  all  such 
costs  and  damages  as  he  might  sustain  by  reason  of  the 
wrongful  complaint.  The  propriety  of  this  ruling  is 
the  only  question  presented  by  this  appeal. 
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It  is  a  firmly  established  rule  of  the  federal  courts,  in 
the  absence  of  any  special  statute  to  the  contrary,  that 
a  successful  defendant  cannot  recover  such  counsel  fees, 
even  where  the  plaintiff  has  wrongfully  invoked  special 
process  and  given  a  bond  of  indemnity  to  the  defendant. 
—Oelrichs  v.  Williams,  15  Wall.  211,  21  L.  Ed.  43; 
Tullock  V.  Mulvane,  184  U.  S.  497,  22  Sup.  Ct.  372,  46 
L.  Ed.  657;  Gilbert  t?.  American  Surety  Co,,  121  Fed. 
499,  57  C.  C.  A.  619,  61  L.  R.  A.  253 ;  Lindeberg  v, 
Howard,  146  Fed.  467,  77  C.  C.  A.  23,  8  Ann.  Cas.  709; 
N.  Y.  Cen.  Co.  v.  Bank,  195  Fed.  456,  115  C.  C.  A.  358. 
The  argument  for  the  appellee  is  that  this  general  rule 
does  not  apply  where  the  damnifying  action,  though 
brought  in  the  federal  court,  is  prosecuted  under  the  au- 
thority of  and  in  accordance  with  the  provisions  of  state 
statutes,  and  not  under  a  law  or  laws  of  the  United 
States,  that  the  detinue  writ  and  proceedings  here  in- 
volved were  founded  solely  upon  Alabama  statutes,  and 
that  an  indemnity  bond  given  pursuant  thereto  has  been 
held  by  the  Alabama  court  to  include  counsel  fees  as  an 
element  of  recoverable  damages.  Hence  the  (alleged) 
conclusion  that  such  a  bond  must  be  so  construed  when 
filed  in  an  action  brought  in  the  federal  court. 

In  Tullock  V,  Mulvane,  184  U.  S.  497,  22  Sup.  Ct.  372, 
46  L.  Ed.  657,  an  injunction  bond  had  been  given  in  a 
suit  in  the  federal  court,  and  the  obligei*  had  brought  an 
action  for  damages  thereon  in  the  state  court,  and  cm  ap- 
peal the  state  Supreme  Court  had  held  that  counsel 
fees  were  recoverable  as  an  element  of  damage. — 58 
Kan.  622,  50  Pac.  897;  61  Kan.  650,  60  Pac.  749.  On 
error  to  the  Supreme  Court  of  the  United  States  it  was 
held  that  the  measure  of  liability  on  the  bond  was  a  fed- 
eral question,  as  involving  an  assertion  by  plaintiflf  in 
error  of  "an  immunity  from  liability  depending  on  an 
authority  exercised  under  the  United  States";  and,  ap- 
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plying  the  federal  law  that  counsel  fees  are  not  a  part 
of  recoverable  damages,  the  judgment  of  the  Kansas 
court  was  reversed.  The  decision  seems  to  be  founded 
primarily  on  the  theory  that  the  bond  in  question  was 
exacted  under  the  authority  of  the  practice  rule  No.  90, 
which  merely  adopts  the  English  rules  of  practice  where 
convenient  of  application  and  other  express  provision 
has  not  been  made.  Some  weight  seems  to  have  been 
given,  also,  to  the  general  consideration  that,  if  "the  bond 
given  in  a  federal  court  is  not  to  be  construed  with  ref- 
erence to  the  rules  of  law  applicable  to  such  bonds  in 
such  court,  then  there  can  be  no  certain  general  rule  by 
which  to  determine  the  liability  of  the  obligors  upon 
the  bond."— 184  U.  S.  505,  22  Sup.  Ct.  375,  46  L.  Ed.  657. 
As  finally  stated  by  the  opinion,  the  principle  affirmed 
was  "that  a  bond  given  in  pursuance  of  a  law  of  the 
United  States  was  governed,  as  to  its  construction,  not 
by  the  local  law  of  a  particular  state,  but  by  the  prin- 
ciples of  law  as  determined  by  this  court,  and  operative 
throughout  the  courts  of  the  United  States,"  citing  es- 
pecially Bein  v.  Heath,  12  How.  168,  178,  13  L.  Ed.  939. 
This  principle  being  thus  settled,  it  only  remains  to 
determine  whether  the  detinue  bond  here  involved  was 
executed  and  given  under  "a  law  of  the  United  States." 
Section  916  of  the  Unite<l  States  Revised  Statutes  (U. 
S.  Comp.  St.  1901,  p.  684)  provides  that  judgment  credi- 
tors  in  federal  courts  "shall  be  entitled  to  similar  rem- 
edies upon  the  same,  by  execution  or  otherwise,  to  i-each 
the  property  of  the  judgment  debtor,  as  are  not  provid- 
ed in  like  causes  by  the  laws  of  the  state  in  which  such 
court  is  held,"  etc.  Section  915,  immediately  preceding, 
provides  that  the  plaintiff  in  common-law  causes  "shall 
be  entitled  to  similar  remedies,  by  attachment  or  other 
process,  against  the  property  of  the  defendant,  which 
are  now  provided  by  the  laws  of  the  state,"  etc.,  with 
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the  proviso  that  ^'similar  preliminary  affidavits  or 
proofs,  and  similar  security,  as  required  by  such  state 
laws,  shall  be  first  furnished  by  the  party  seeking  such 
attachment  or  other  remedy."  In  Cooke  v.  Avery,  147 
U.  S.  375,  13  Sup.  Ct  340,  37  L.  Ed.  309,  it  was  held 
that  the  lien  of  a  federal  court  judgment,  and  the  rem- 
edies thereon,  though  in  accordance  with  the  provisions 
of  the  Texas  statutes,  existed  by  virtue  of  section  916, 
and  it  was  said  that  the  disposition  of  the  issue  "de- 
pended upon  the  laws  of  the  United  States  and  the  rules 
of  the  Circuit  Court,  and  their  construction  and  appli- 
cation were  directly  involved,"  See,  also.  Files  v.  Da/vis, 
(C.  C.)  118  Fed.  ^Q5;  Leslie  v.  Brovm,  32  C.  C.  A.  556, 
90  Fed.  171;  Sowles  v.  Witters  (C.  C.)  46  Fed.  497. 

So,  under  section  915,  it  cannot  be  seriously  doubted 
that,  in  administering  remedies  similar  to  those  provid- 
ed for  state  courts,  the  federal  court  does  so,  not  by  au- 
thority of  a  state  law,  but  solely  by  virtue  of  the  federal 
statute,  which  adopts  them  and  authorizes  their  use. 
The  proviso  that  "similar  security  as  is  required  by 
state  laws"  shall  be  given  before  the  issuance  of  the  writ 
very  clearly  relates  to  the  form  and  substance  of  the 
bond,  and  not  to  the  elements  of  damage  that  may  be 
recognized  by  the  state  courts  as  a  part  of  their  general 
jurisprudence.  And  we  think  it  must  be  presumed  that, 
when  a  federal  court  grants  an  extraordinary  writ  at 
the  suit  of  a  plaintiff,  on  the  bonded  condition  that  for 
a  wrongful  resort  thereto  he  shall  indemnify  the  defend- 
ant for  such  damages  as  he  may  suffer,  the  damages  in- 
tended are  only  such  as  are  recognized  by  the  law  of  the 
forum. 

The  case  of  Fidelity^  etc.,  Co.  v.  Bucki,  189  U.  S.  135, 
23  Sup.  Ct.  582,  47  L.  Ed.  745  (affirming  Bticki  v.  Fi^ 
delity,  etc.,  Co.,  109  Fed.  393,  48  C.  C.  A.  436),  is  noft 
in  conflict  with  the  views  expressed  above,  but  rather, 
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we  think,  supports  them.  There  an  action  had  been 
brought  in  the  state  court  of  Florida  on  an  indemnity 
bond  given  in  an  attachment  suit  prosecuted  in  the  state 
court;  and,  the  bond  action  having  been  transferred  to 
the  federal  District  Court,  counsel  fees  for  defending 
the  original  attachment  suit  were  allowed,  and  on  ap- 
peal the  ruling  was  affirmed.  The  Supreme  Court,  by  Mr. 
Justice  Brewer,  said :  "Liability  for  these  counsel  fees, 
being,  as  declared  by  its  highest  court,  a  part  of  the  ob- 
ligation assumed  by  the  obligor  in  an  attachment  bond 
given  in  the  courts  of  Florida,  should  be  enforced  in 
every  court  in  which  an  action  on  such  a  bond  is 
brought.  This  action  was  commenced  in  a  circuit  court 
of  the  state,  and  if  it  had  proceeded  there  to  judgment 
unquestionably  a  liability  for  counsel  fees  would  have 
been  sustained,  and  it  cannot  be  that  by  removing  the 
case  to  the  federal  court  such  liability  has  been  taken 
away.  In  Tullock  v.  Mulvane,  184  U.  S.  497,  505  [22 
Sup.  Ct.  372,  375,  46  L.  Ed.  657],  we  held  that  when  a 
bond  had  been  given  in  a  case  pending  in  the  fe<leral 
court,  and  an  action  was  thereafter  brought  in  the  state 
court  on  such  bond,  the  rule  of  liability  was  that  ex- 
isting in  the  federal  court  in  which  the  bond  was  given." 

We  think  it  is  sufficiently  clear  that,  under  the  au- 
thorities above  noted,  counsel  fees  were  not  recoverable 
in  an  action  on  this  bond  in  any  court,  whether  state  or 
federal.  The  judgment  will  therefore  be  reversed,  and 
the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClellan  and  Sayrb,  JJ., 
concur. 
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Kirby  v.  Commimioners  Court  Marshall  Co. 

Certiorari. 

(Decided  April  23.  1914.     65  South.  163.) 

1.  Certiorari;  Grounds;  Want  of  Jurisdiction. — ^The  office  of  the 
common  law  writ  of  certiorari  is  to  bring  in  review  the  Jurisdiction 
of  the  subordinate  tribunal,  or  the  regularity  of  its  proceedings  as 
shown  upon  the  face  of  the  records;  conclusions  of  fact  <*annot  be 
reviewe<l  unless  specially  authorized  by  statute. 

2.  Courts;  Commissioners ;  Jurisdiction. — Under  section  3312,  Code 
1907,  and  other  sections,  relating  to  the  exercise  of  jurisdiction  by  a 
commissioners*  court  in  the  establishment  of  roads,  the  former  rule 
that  such  courts  exercised  only  special  and  limited  jurisdiction,  has 
been  changed,  and  the  proceedings  in  such  court  under  the  above  sec- 
tion are  entitled  to  a  liberal  construction  in  order  to  uphold  the 
court's  jurisdiction. 

3.  Hiyhtrays;  tytablishmrnt ;  Procecdinffs. — The  failure  of  the  rec- 
ord of  the  proceciliugs  in  the  commissioners'  court  to  show  that  the 
application  for  the  establishment  of  the  road  was  made  in  writing, 
does  not  render  the  proceedings  void  and  subject  to  quashal  under 
common  law  certiorari. 

4-  Same;  Amendment. — Commissioners'  courts  have  power,  after 
certiorari  proceetllngs  are  instituted,  to  amend  their  rec-ord  relative 
to  the  establishment  of  roads  so  as  to  make  them  conform  to  the 
fact,  and  show  that  the  application  was  in  wrtiing. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Petition  by  Letitia  Kirby  for  common  law  certiorari 
to  review  the  action  of  the  commissioners  court  of  Mar- 
shall county  in  establishing  a  public  road,  and  to  quash 
such  proceeding.  From  a  judgment  dismissing  petition 
petitioner  appeals.    Affirmed. 

John  A.  Lusk  &  Son,  for  appellant.  The  court 
should  have  certified  its  record  as  it  then  existed,  and 
had  no  right  to  make  amendments  afterwards  without 
order  from  the  circuit  court. — Lowndes  County  v. 
Heam^,  59  Ala.  373;  Cook  v.  Commissioners  Court,  59 
South.  483.    The  petition  is  not  part  of  the  record  prop- 
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er,  and  should  have  been  stricken. — Commissioners 
Court  V.  Bowie,  34  Ala.  461.  Application  for  the  es- 
tablishment of  a  public  poad  must  be  in  writing  and  by 
petition. — §  5772,  Code  1907.  The  record  must  show 
that  the  jurisdictional  facts  were  ascertained. — Ooodr 
water  Co,  v.  Street,  137  Ala.  621;  Joiner  v.  WtVi-sfon, 
68  Ala.  129.  Matter  that  should  appear  of  record  can 
only  be  considered  when  it  is  of  record. — Petty  v.  Dill, 
53  Ala.  641.  The  court  should  have  vacated  and  annuled 
the  order  of  the  commissioners'  court. — §§  5771-2,  Code 
1907 ;  Molett  v,  Keerum,  22  Ala.  484 ;  Smith  v.  Inge,  80 
Ala.  283,  and  authorities  supra.  The  court  erred  in  dis- 
missing the  petition. — Mayfield  v.  Tuscaloosa  County, 
41  South.  932  and  cases  cited. 

Street  &  Isbbll,  for  appellee.  The  old  rule  of  limited 
jurisdiction  has  been  changed,  and  commissioners' 
courts  now  have  general  jurisdiction  in  the  matter  of 
establishment  of  roads.— §§  3312  and  3765,  Code  1907. 
The  result  is  that  the  presumption  will  be  indulged  that 
all  that  was  necessary  to  be  done  was  done. — Stevens 
V.  Commissioners^  Court,  61  South.  917;  Cook  v.  Com- 
missioners^ Court,  59  South.  483.  The  court  had  the 
right  to  amend  that  proceeding  so  as  to  make  the  rec- 
ord contain  the  facts  and  speak  the  truth. — Commission' 
ers^  Court  v.  Heam,  59  Ala.  371. 

MAYFIELD,  J. — This  is  common-law  certiorari  to 
quash  proceedings  in  the  commissioners'  court  of  Mar- 
shall county  establishing  a  public  road  in  that  county. 
The  circuit  court  denied  and  dismissed  the  petition  for 
certiorari,  and  declined  to  quash  the  proceedings  in  the 
commissioners'  court.  From  the  judgment  dlBmissing 
the  petition  for  certiorari,  appellant  prosecutes  this  ap- 
peal. 
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It  has  been  ruled  by  this  court  repeatedly  that  the 
supervisory  power  of  a  superior  over  an  inferior  legal 
tribunal,  by  means  of  a  common-law  wri^  of  certiorari, 
extends  only  to  questions  touching  the  jurisdiction  of 
the  subordinate  tribunal  and  the  regularity  of  its  pro- 
ceedings. The  appropriate  office  of  the  writ  is  to  correct 
errors  of  law  apparent  on  the  face  of  the  record.  *  Con- 
clusions of  fact  cannot  be  reviewed,  unless  specially  au- 
thorized by  statute.  The  trial  is  not  de  novo,  but  on 
the  record ;  and  the  only  matter  to  be  determined  is  the 
quashing  or  the  affirmation  of  the  proceedings  brought 
up  for  review. — Town  of  Camden  t?.  Block,  65  Ala.  236; 
MaAUilley  v,  Norton,  75  Ala.  491. 

Plrior  to  the  Ck)de  of  1907  it  has  been  uniformly  ruled 
that  ^'the  conunissioners'  court  of  roads  and  revenue  is 
a  court  of  special,  limited  jurisdiction,  and  its  proceed 
ings,  to  be  valid,  must  show  upon  their  face  affirmative 
ly  that  the  court  has  acquired  jurisdiction  of  the  sub- 
ject-matter by  taking  those  preliminary  steps  directed 
by  the  statute,  in  cases  providing  for  its  action.  This 
was  the  doctrine  held  in  the  case  of  Commissioners'  of 
Roads  and  Revenue  of  Talladega  County  r.  Thompson, 
15  Ala.  134;  and  the  same  doctrine  was  reasserted  at 
the  present  term  of  this  court  in  the  case  of  Lamar  v. 
Commissioners  of  Roads  and  Revenue  of  Marshall  Coun- 
ty. 21  Ala.  772r—Molett  r.  Keenan,  22  Ala.  487. 

We  are  of  the  opinion,  however,  that  it  was  the  pur- 
pose of  the  Legislature  to  change  this  rule  of  law  an- 
nounced in  the  above  cases,  and,  to  the  extent  of  estab- 
lishing roads,  stock  law  districts,  etc.,  to  make  the  <*ourt 
of  county  conunissioners  a  court  of  original  and  unlim- 
ited jurisdiction.    In  fact,  the  statutes  so  declare. 

Section  3312  of  the  Code  reads  as  follows :  "The  court 
[commissioners']  possesses  original  and  unlimited  ju- 
risdiction in  relation  to  the  establishment,  change,  or 
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discontinuance  of  roads,  bridges,  causeways,  ferries,  and 
stx>ck  law  districts  within  the  county,  except  where 
otherwise  provided  by  law,  to  be  exercised  in  conform- 
ity with  the  provisions  of  this  Code." 

Section  5765  of  the  Code  provides  as  follows :  "The 
courts  of  county  commissioners  of  the  several  counties 
are  invested  with  a  general  superintendence  of  the  pub- 
lic roads  within  their  respective  counties,  and  may  es- 
tablish new,  and  change  and  discontinue  old,  roads,  in 
the  manner  hereinafter  provided,  and  shall  improve 
and  maintain  the  public  roads,  bridges,  and  ferries  of 
their  respective  counties  so  as  to  render  travel  over  the 
same  as  safe  and  convenient  as  practicable.  To  this  end, 
they  are  given  legislative  judicial,  and  executive  pow- 
ers; they  may  establish,  promulgate,  and  enforce  new 
rules,  regulations,  and  laws  not  inconsistent  with  the 
general  and  special  laws  of  this  state  which  are  neces- 
sary to  make,  improve,  and  maintain  a  good  system  of 
public  roads,  bridges,  and  ferries  in  their  respective 
counties,  and  regulate  the  use  thereof." 

This  and  similar  sections  of  the  Code  relating  to  the 
jurisdiction  and  powers  of  the  commissioner  to  estab- 
lish stock  law  districts  have  been  construed  by  this 
court;  and  in  the  cases  treating  the  subject  the  com- 
missioners' court  was  held  to  be,  for  the  purposes  men- 
tioned, what  the  statute  declares  it  to  be,  a  court  of 
original  and  unlimited  jurisdiction,  and  not  of  special 
and  limited  jurisdiction,  as  it  was  before  the  passage 
of  the  statutes  now  in  the  Code  of  1907.  See  Cook  v. 
Commissioners'  Court,  178  Ala.  394,  59  South.  483; 
Wright  v.  Commissioners'  Court,  180  Ala.  534,  61 
South.  918. 

We  can  see  no  reason  why  commissioners'  courts  have 
not  the  same  power  and  jurisdiction  to  establish  roads 
which  they  have  to  establish  stock  law  districts.     We 
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likewise  see  no  reason  why  the  proceedings  in  such  courts 
to  establish  roads  should  not  receive  the  same  liberal 
construction,  to  uphold  them,  when  assailed  on  certiora- 
ri, that  is  accorded  to  proceedings  to  establish  stock  law 
districts.  Applying  the  same  rule  of  construction  to 
statutes  and  proceedings  governing  the  establishing  of 
roads,  which  we  applied  to  partly  the  same  and  similar 
statutes  and  proceedings  governing  the  establishing  of 
stock  law  districts,  we  hold  that  the  proceeding  (here 
assailed),  to  establish  a  public  road  in  Marshall  coun- 
ty, is  not  so  absolutely  void  or  irregular  as  to  confer  no 
jurisdiction  on  the  commissioners'  court,  or  to  require 
the  same  to  be  quashed  on  certiorari  to  the  circuit  court. 

We  therefore  hold  that  the  trial  court  committed  no 
error  in  denying  the  application  for  certiorari,  nor  in 
dismissing  the  petition  therefor. 

One  of  the  main  contentions  of  appellant  is  that  the 
original  record  in  the  commissioners'  court  failed  to  af- 
firmatively show  that  the  application  to  establish  the 
road  in  question  was  in  writing.  The  record  did  orig- 
inally show  that  the  application  to  establish  the  road 
was  made  to  the  court;  but  it  did  not  recite  that  it  was 
in  writing.  The  amended  record,  however,  does  affirma- 
tively show  that  the  application  was  in  writing.  The 
appellant  contends,  however,  that  the  court  was  without 
authority  and  power  to  so  amend  the  record,  after  the 
petition  for  certiorari  to  quash  was  filed  in  the  circuit 
court. 

We  cannot  agree  with  appellant  in  either  of  these  con- 
tentions. We  do  not  think  that  the  failure  of  the  rec- 
ord in  the  commissioners'  court  to  recite  that  the  ap- 
plication was  in  writing  rendered  the  whole  proceeding 
void  and  subject  to  be  quashed.  We  are  also  of  the 
opinion  that  the  commissioners'  court  had  the  right  to 
make  the  record  speak  the  truth,  by  showing  that  the 
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application  was  in  writing,  by  incorporating  the  appli- 
cation in  the  minute  entries  of  the  court,  and  by  mak- 
ing the  record  a  part  of  the  return  of  their  commissions 
to  the  writ  of  certiorari. 

While  there  may  have  occurred  errors  and  irregular- 
ities in  the  proceeding  to  establish  this  road,  such  as  are 
pointed  out  by  appellant,  we  find  none  which  renders 
the  proceeding  void,  or  subject  to  be  quashed  on  certio- 
rari. We  find  no  reversible  error,  and  the  judgment 
must  be  affirmed. 

Affirmed. 

ANDBRi^)N,  C.  J.,  and  Somervillb  and  Gardnee,  J  J., 
concur. 


Wright  V.  Bentley  Lumber  Co.,  et  al. 

Trespass  and  Statutory  Penalty. 

(Decided  May  21,  1914.    66  South.  853.) 

1.  Trespass;  Cutting  Timber;  Prima  Facie  Case. — Evidence  of 
plaintiff's  title  to  land,  and  the  cutting  of  timber  by  hands  of  defend- 
ant, and  the  removal  of  the  same,  and  of  injury  to  the  fre^old  by 
hauling,  together  with  evidence  of  the  amount  of  damages  done  to 
the  land,  made  out  a  prima  facie  case  of  trespass  for  injury  to  land, 
and  for  the  wrongful  cutting  of  timber  therefrom. 

2.  Same;  Punitive  Damages;  Malice, — ^Where  plaintiff  alleged  ma- 
licious trespass,  and  claimed  punitive  damages,  It  was  competent  to 
prove  that  plaintifTs  husband  pointed  out  the  line  to  the  hands  of 
defendant  and  showed  them  where  to  cut  the  timber,  as  negativing 
malice,  although  the  husband  acted  without  authority  In  doing  so. 

.3.  Logs  and  Logging;  Standing  Timber;  Conveyance;  Effect. — 
Where  plaintiff  conveyed  and  defendants  acquired  through  a  chain 
of  deeds  all  the  merchantable  pine  timber  standing  on  certain  de- 
scribed land  on  Aug.  21,  1906,  defendant  acquired  title  to  the  timber 
only  that  was  growing  and  standing  on  the  land  on  the  date  specified, 
but  did  not  acquire  title  to  the  timber  not  then  merchantable,  al- 
though it  might  thereafter  become  so.  and  had  beccnne  so  at  the  time 
of  the  cutting. 

4.  Same;  Right  to  Remove;  Termination. — ^Where  the  time  for 
removing  the  timber  was  limited  to  four  years  from  date  of  convey- 
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ance.  defendants  were  not  entitled  to  go  on  the  land  to  remove  the 
tinil)er  after  the  expiration  of  the  period  without  plaintiff's  consent, 
although  they  were  owners  of  all  the  merchantable  pine  timber  grow- 
ing on  the  lands  at  the  time  of  the  conveyance,  and  were  therefore, 
liable  for  any  injury  done  to  the  lands  In  removing  their  timber 
after  the  expiration  of  the  license  period. 

5.  Same;  Merchantable  Pine  Timber. — ^Where  defendants  acquired 
title  to  all  the  merchantable  pine  timber  growing  on  certain  described 
lands  on  a  certain  date,  with  the  right  of  removal  therefrom  for  four 
years,  the  burden  was  on  them  to  show  that  the  timber  cut  and 
removed  by  them  was  merchantable  pine  timber  such  as  was  ordi- 
narily used  for  manufacture  and  sale  In  that  locality,  the  suit  being 
to  recover  damages  for  injuries  to  the  lands,  and  for  cutting  timber 
therefrom  after  the  expiration  of  the  removal  period. 

6.  Deeds;  Acknowledgment;  Defects. — ^Where  the  separate  acknowl- 
edgment of  the  wife  to  a  timber  deed  was  not  questioned,  and  the 
deed  was  legally  attested  as  to  the  signature  of  both  her  and  her 
hustmnd  by  the  requisite  number  of  subscribing  witnesses,  the  omis- 
sion from  the  joint  acknowledgment  of  the  word  "they"  did  not  affect 
the  validity  of  the  deed,  but  merely  affected  its  use  as  evidence. 

Appeal  from  Crenshaw  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamblb. 

Action  by  Louisa  Wright  against  the  Bentley  Lum- 
ber Company  and  others  for  trespass  to  land  and  the 
statutory  penalty  of  cutting  trees.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed  and  remanded. 

The  first  count  was  for  the  statutory  penalty;  the 
second  count  claimed  for  cutting  and  carrying  away 
timber,  to  wit,  499  trees  and  saplings  during  the  month 
of  April,  1911 ;  the  third  count  claimed  for  trespass  in 
driving  over  and  cutting  up  with  wagons  and  vehicles, 
and  making  roads  and  wagons  ruts  on  and  through  said 
lands,  causing  the  same  to  wash  and  otherwise  destroy 
the  soil;  and  the  fourth  count  was  under  the  common 
counts  combined. 

M.  W.  RiTSHTON,  for  appellant.  The  action  of  the 
husband  in  pointing  out  the  line  is  not  binding  upon 
plaintiff  in  the  absence  of  ratification. — Clement  v. 
Draper,  108  Ala.  211 ;  Scott  v.  Cotton,  91  Ala.  623.  The 
period  of  removal  was  four  years  from  August  21,  1906, 
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and  the  evidence  shows  the  trespass  to  have  been  com- 
mitted in  the  spring  and  summer  of  1911.  Hence,  the 
deed  from  the  Wrights  to  Stokes,  Abel  and  others,  was 
not  admissible,  as  defendants  were  only  entitled  to  the 
timber  that  was  merchantable  at  the  date  of  the  deed. 
— Jacobs  V.  Roach,  161  Ala.  203.  The  acknowledgment 
was  also  defective.  §  3361,  Code  1907.  The  land  belong- 
ed to  the  wife  and  she  is  not  bound  by  the  deed  or  the 
warranty  therein  as  to  her  separate  estate. — Prior  t?. 
Loeh,  119  Ala,  450;  Curry  v.  Am.  Mtg.  Co.,  107  Ala. 
429;  Gibson  v.  Clark,  132  Ala.  370.  Counsel  discuss 
the  charges  given  or  refused. 

Frank  B.  Bricken,  /or  appellee.  The  legal  title  to 
the  timber  was  in  the  defendants  with  the  right  of  re- 
moval subject  to  liability  for  any  damages  done  the  free- 
hold.— Zimmerman  M.  Co.  v.  Baffin,  149  Ala.  380 ;  Good- 
son  V.  Stetcart,  154  Ala.  660.  Under  these  authorities, 
the  court  properly  held  the  title  to  be  in  defendant,  and 
submitted  the  question  of  injury  to  the  jury,  which  de- 
cided against  appellant.  The  acknowledgment  was  not 
so  defective  as  to  render  the  deed  inadmissible. — Frede- 
rick V.  Wilcox,  119  Ala.  355.  It  was  the  duty  of  the 
court  to  pass  on  the  deed  and  to  construe  it,  and  hence, 
it  cannot  be  said  that  this  action  of  the  court  was  a 
charge  upon  the  effect  of  evidence. — Thomas'  Case,  150 
Ala.  42. 

ANDERSON,  C.  J.— The  plaintiff  proved  title  to  the 
land  and  the  cutting,  by  the  defendants'  hands,  of  a 
number  of  trees  or  saplings,  and  the  removal  of  same, 
as  well  as  injury  to  the  freehold  in  hauling  over  same. 
There  was  also  proof  of  the  amount  of  damages  done 
the  land  as  a  result  of  the  trespass.  This  evidence  made 
out  a  prima  facie  case  for  the  plaintiflF. 
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The  defendants,  however,  established  title  to  all  the 
"merchantable"  pine  timber  as  was  standing  on  the  land 
on  August  21,  1906,  by  a  chain  of  deeds  running  from 
the  plaintiff  to  the  defendants.  Under  the  influence  of 
the  case  of  Zimmerman  Go.  v.  Baffin,  149  Ala.  380,  42 
South.  858,  9  L.  R.  A.  (N.  S.)  663,  123  Am.  St.  Rep.  58, 
this  gave  the  defendants  the  title  to  all  merchantable 
pine  timber  that  was  growing  and  standing  upon  the 
land  on  said  21st  day  of  August,  1906 ;  but,  we  may  add, 
that  did  not  include  timber  not  merchantable  at  that 
time,  but  which  may  have  become  so  at  the  time  of  the 
cutting. 

The  deed  also  gave  the  defendants,  and  their  prede- 
cessors, the  right  to  enter  the  land  and  cut  and  remove 
the  merchantable  pine  timber  during  four  years  from 
the  date  of  said  conveyance,  and  which  said  time  expir- 
ed August  20,  1910.  Therefore,  after  the  expiration  of 
said  four  years,  the  defendants  were  the  owners  of  all 
pine  timber  that  was  merchantable  and  growing  on  the 
land  on  August  21,  1906,  but  they  had  no  right  to  go 
upon  the  land  to  remove  same  after  the  expiration  of 
four  years  without  the  consent  of  the  plaintiff,  and 
were  liable  for  any  injury  done  to  the  land  as  well  as 
for  cutting  and  removing  any  timber  not  covered  by 
the  deed  of  August  21,  1906. 

As  to  what  was  merchantable  pine  timber  in  1906, 
was  a  question  of  proof,  and  it  was  incumbent  upon  the 
defendants  to  show  that  the  timber  cut  and  removed  by 
them  came  within  the  deed  under  which  they  were  claim- 
ing. "Merchantable  pine  timber"  referred  to  the  sale  and 
manufacture  of  pine  timber,  and  included  such  timber 
as  was  ordinarily  used  for  sale  or  manufacture  in  that 
locality. — Tenny  v.  Mulvaney,  9  Or.  415.  The  trial 
court  erred  in  so  much  of  its  oral  charge  as  instructed 
the  jury  that  the  defendants  had  the  legal  title  to  all 
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merchantable  timber  standing  on  the  land.  The  defend- 
ants' title  should  have  been  confined  to  the  merchantable 
trees  as  were  standing  on  the  land  on  August  21,  1906. 

There  was  no  error  in  permitting  the  defendants  to 
prove  that  the  plaintiff's  husband  pointed  out  the  lines 
to  the  defendants'  hands  and  showed  them  where  to  cut, 
as  this  should  go  to  the  question  of  punitive  damages 
under  the  trespass  counts.  If  the  husband  consented  to 
the  entry,  it  should  be  considered  by  the  jury  in  de- 
termining whether  or  not  the  defendants  wrongfullj^  en- 
tered upon  the  land,  and  whether  or  not  there  was  such 
a  malicious  trespass  as  would  warrant  punitive  dam- 
ages. It  may  be  true  that  any  consent  of  the  husband 
to  the  taking  of  the  wife's  property,  unless  authority 
from  her  be  shown,  would  not  be  binding  on  the  wife, 
and  it  may  be  questionable  as  to  whether  or  not  any- 
thing short  of  a  conveyance  from  her  would  justify  the 
taking  of  trees  not  embraced  in  the  defendants'  deeds. 
Yet  his  consent  should  certainly  be  admissible  when  the 
entry  involves  malice.  The  trial  court  properly  refused 
the  general  charge  for  the  plaintifiE  as  to  count  3,  as  it 
was  solely  for  damages  done  to  the  land  by  the  wrong- 
ful entry  upon  the  same,  and  the  hauling  over  same, 
and  there  was  evidence  from  which  the  jury  could  infer 
the  consent  of  the  husband  to  the  entry,  and  it  was  a 
question  for  the  jury  as  to  whether  or  not  the  land  was 
damaged  by  virtue  of  hauling  over  same. 

The  trial  court  erred  in  giving  the  general  charge  as 
to  count  1,  for  the  defendants,  as  it  was  a  question  for 
the  jury  as  to  whether  or  not  the  defendants  were  lia- 
ble under  the  statutory  penalty.  Whether  or  not  the 
cutting  was  under  a  bona  fide  claim  of  right  and  owner- 
ship or  was  willfully  and  knowingly  done  was  a  ques- 
tion for  the  jury. 

We  doubt  if  the  omission  of  the  word  "they"  from  the 
joint  acknowledgment  of  the  deed  from  William  and 
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Louisa  Wright  to  Stokes  &  Parrish  was  a  material  de- 
tect—Frederick V.  Wilcox,  119  Ala.  355,  24  South.  582, 
72  Am.  St.  Rep.  925.  Moreover,  if  this  acknowledgment 
was  defective,  it  did  not  aflfect  the  validity  of  the  deed, 
as  the  separate  acknowledgment  of  the  wife  is  not  ques- 
tioned, and  the  deed  was  legally  attested  both  as  to  her 
and  the  husband  by  subscribing  witnesses.  So  this  de- 
fect, if  such  there  was,  did  not  aflfect  the  validity  of  the 
deed,  but  merely  aflfected  the  use  of  same  as  evidence, 
and  no  objection  was  made  to  same  upon  the  theory  that 
the  acknowledgement  was  defective,  and  it  was  not 
therefore  selfproving.  It  was  not  subject  to  the  grounds 
of  objection  assigned  to  same,  and,  had  an  appropriate 
objection  been  made,  the  defendants  could,  no  doubt, 
have  proved  the  execution  as  to  the  husband  by  a  sub- 
scribing witness. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Mayfibld,  Sombrvillb^  and  Gardnbr^  JJ.,  concur. 
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Alabama  Interstate  Power  Co.  v.  Mu  Y emon- 

Woodberry  Cotton  Duck  Co.,  et  td.^ 

and 

Tallassee  Falls  Mfg.  Co.,  ei  al.  v.  Ala.  Interstate 

Power  Co.,  et  al. 

Eminent  Domain. 

(Decided  December  4,    1913.     Rehearing  denied   May   li    1914. 
65  South.  287.) 

1.  Electricity ;  Corporation;  Poicei'. — A  foreign  corporation  organ- 
ized to  product*  and  supply  to  the  public  light  heat  power  and  any 
other  thing  to  which  electricity  or  other  form  of  energy  is  now  or 
may  hereafter  be  applied,  has  authority  to  construct,  maintain  and 
operate  utilities,  plants,  and  machinery  to  generate  electricity  by 
wator  power  artificially  created,  and  to  transmit  such  powers  so 
generated. 

2.  Eminent  Domain;  Public  Use;  Electricity. — Where  the  object  of 
condemnation  of  a  dam  and  lands  is  to  acquire  water  power  for  the 
generation  of  electricity  for  distribution  to  the  public  of  light,  heat 
and  power,  the  use  for  which  the  property  is  sought  to  be  taken  is  a 
public  use. 

3.  Same. — Power  of  eminent  domain  is  an  attribute  of  the  sov- 
ereignty of  the  state,  and  is  absolute  except  as  restrained  by  the  Con- 
stitution. 

4.  ^ome;  Foreign  Corporation. — A  foreign  corporation  lawfully 
empowered  to  promote  a  public  use  may  be  authorized  by  the  state 
to  exercise  the  power  of  eminent  domain,  and  have  the  jwwer  con- 
ferred of  the  right  to  take  the  property  of  a  corporation  already 
condenmed  under  the  i)ower  of  eminent  domain. 

5.  ^ame;  Lctjislative  Determination;  Judicial  Rerieir. — ^The  policy 
of  the  statute  lielng  no  concern  of  the  court,  the  judgment  of  the  leg- 
islature as  to  the  expe<liency  of  authorizing  the  exercise  of  the 
power  of  eminent  domain,  where  the  use  for  which  the  property  is 
sought  to  be  condemned  is  public,  is  conclusive  and  will  not  be  con- 
si<lered  by  the  court. 

(».  Same:  Statute:  Validity. — ^The  validity  of  a  statute  conferring 
power  to  condenm  pror)erty  for  public  use  and  requiring  compensa- 
tion therefor,  can  be  attacked  only  on  the  ground  that  the  statute  la 
too  indefinite  and  uncertain  to  be  administered,  under  its  own  terms, 
or  the  power  intended  to  be  conferred  to  be  practically  utilized,  or 
that  it  legally  discriminates  between  members  of  the  same  class. 

7.  F^ame. — The  subjects  of  condemnation  specified  by  sections  3627, 
et  seq..  Code  1907,  are  all  properties  or  easements  within  the  classee 
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or  characters  of  subjects  of  ownership  which  the  state  may  make 
subject  to  appropriation  for  public  use. 

8.  Same.— Section  3627,  et  seq.,  Code  1907,  is  not  Invalid  on  the 
ground  of  indefiniteness  for  failing  to  define  or  describe  the  sub- 
jects which  may  be  condemned. 

9.  Same. — Said  sections  are  not  invalid  for  failing  to  prescribe  a 
method  for  ascertaining  the  excess,  but  the  excess  may  be  disclosed 
by  experts  so  that  the  court  can  give  effect  to  the  statutory  rights. 

10.  Same;  Jurisdiction;  Question  for  the  Court. — The  court  must 
ascertain  and  determine  whether  the  statutory  conditions  exist  and 
whether  the  particular  subject  sought  to  be  condemned  is  within  the 
exception  made  in  the  statute,  and  when  its  jurisdiction  is  invoked 
by  ft  petition  whether  sufficient  or  insufficient,  no  other  authority 
may  interpose  to  stay  or  defeat  it. 

11.  Same;  Acquisition  of  Property;  Effect. — The  taking  of  property 
or  easements  by  condemnation  proceedings  presupposes  deprivation  of 
the  owner,  and  compensation  must  be  awarded  him  for  the  loss  of  his 
property,  together   with  the  inconvenience  attending  condemnation. 

12.  Same;  Rights  Acquired. — The  court  confines  a  party  to  the  prop- 
erty right  acquired  by  condemnation,  and  a  condemnation  proceeding 
under  the  statute  will  not  be  interfered  with  on  the  theory  that  if 
allowed  the  condemnor  will  transgress  his  limits  and  Interfere 
with  rights  not  condemned. 

13.  Same;  Temporary  Rights. — The  right  conferred  by  section  3493, 
Code  1907,  is  necessarily  Incident  and  preliminary  to  authorized  pro- 
ceedings to  condemn  and  such  rights  are  not  conditioned  on  any  other 
contingency  than  that  the  corporations  mentioned  therein  shall  have 
in  contemplation  proceedings  to  condemn. 

14.  Same. — The  right  conferred  by  section  3493,  Code  1907,  is  con- 
ferred on  a  corix)ratlon  created  to  generate  and  transmit  electricity 
for  public  use  as  light,  heat  and  power,  and  with  authority  to  con- 
denm  property  for  water  power  to  generate  electricity. 

15.  Constitutional  Lair:  Eminent  Domain;  Equal  Protection. — The 
legislature  has  power  to  create  classes  and  enact  legislation  govern- 
ing each  class,  provided  the  classification  is  not  arbitrary,  and  a 
statute  is  not  arbitrary  as  creating  an  illegal  discrimination  between 
members  of  the  same  class  merely  because  it  does  not  permit  con- 
demantion  of  rights  and  property  of  cotton  factories  necessary  for 
their  operation,  or  private  residences  and  the  things  within  the 
curtilage. 

lf».  Same:  Puhlic  Policy. — ^The  courts  administer  a  statute  as 
written  If  it  is  valid  without  considering  the  wisdom  or  policy  of  the 
statute. 

17.  Prohibition :  Jurisdictional  Acts;  Inferior  Tribunal!. — Prohibi- 
tion will  not  issue  to  prohibit  the  courts  from  proceeding  under  the 
statutory  system  for  eminent  domain  proceedings,  since  the  statute 
furnishes  ample  method  and  opportunity  for  the  determination  of 
every  right,  and  confers  on  the  courts  jurisdiction  to  determine  the 
quetitions  raised. 
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18.  Same. — ^Where  the  probate  court  acquired  Jurisdiction  of  con- 
demnation proceedings  under  the  statutes  made  and  provided,  the 
chancery  court  will  not  enjoin  the  exercise  by  the  probate  court  of 
the  jurisdiction  conferred  on  it. 

19.  Injunction;  Eminent  Domain;  Interference  With. — ^Where  a  cor- 
l)oration  entitled  to  condemn  land  enters  thereon  to  make  the  pre- 
liminary survey  and  examination  under  section  3493,  Code  1907,  and 
its  entry  for  that  purpose  is  resisted  or  will  be  resisted  so  as  to 
render  probable  a  clash  between  the  owner  and  the  representative  of 
the  corporation,  injunction  will  He  to  protect  the  right  of  the  cor- 
poration to  enter  for  the  limited  purposes  of  the  statute. 

(Sayre  ard  de Graff enried.  JJ.,  dissent  in  part.) 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Bbewbr. 

Appeal  from  Tallapoosa  Chancery  Court 

Heard  before  Hon.  W.  W,  Whiteside. 

ApptiAL  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Guntbb. 

Petition  for  writ  of  prohibition  by  the  Mt.  Vernon- 
Woodberry  Cotton  Duck  Company  and  others  against 
the  Probate  Court  of  Tallapoosa  County,  and  the  judge 
thereof,  and  suit  in  equity  by  the  Tallassee  Falls  Man- 
ufacturing Company  and  others  against  the  Probate 
Court  and  the  judge  thereof,  and  a  bill  in  equity  by  the 
Alabama  Interstate  Power  Company  against  the  Tal- 
lassee Falls  Manufacturing  Company  and  others.  From 
a  judgment  granting  an  alternative  writ  of  prohibition, 
and  from  a  decree  denying  the  relief  prayed  for  under 
the  first  bill  in  equity,  and  from  a  decre«i  granting  the 
relief  prayed  for  under  the  second  bill  in  equity,  the 
parties  aggrieved  appeal.  Decrees  affirmed,  and  alterna- 
tive writ  of  prohibition  quashed,  and  petition  therefor 
dismissed. 

The  following  is  an  abstract  of  the  various  bills  and 
petitions : 

The  Mt.  Vernon-Woodberry  Cotton  Duck  Company, 
the  Continental  Trust  Company,  as  trustee,  the  Interna- 
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tional  Trust  Company  as  trustee,  and  the  Tallassee  Falls 
Manufacturing  Company,  filed  a  petition  with  the  cir- 
cuit judge  of  the  Fifth  judicial  circuit,  praying  that 
a  writ  of  prohibition  issue  to  the  probate  court  of  Talla- 
poosa county,  and  to  the  judge  thereof,  restraining  and 
prohibiting  the  said  probate  court  and  the  judge  thereof 
from  hearing  and  determining  certain  proceedings  in- 
stituted in  said  probate  court  by  the  Alabama  Interstate 
Power  Company  in  which  it  seeks  to  condemn  a  certain 
portion  of  the  dam  across  the  Tallapoosa  river  at  Tallas- 
see owned  by  the  first-named  corporation  herein,  and 
certain  other  property  or  property  rights  in  Tallassee 
belonging  to  said  last-named  corporation.  The  petition 
is  made  an  exhibit  to  the  petition  for  the  writ,  and  the 
writ  attacked  the  right,  under  sections  3627-3637,  Code 
1907,  of  the  Alabama  Interstate  Power  Company,  to 
condemn  any  portion  of  the  dam  of  any  other  corpora- 
tion, or  to  condemn  lands  on  which  to  erect  a  power 
house  for  the  use  of  water  to  be  derived  from  the  con- 
demnation of  any  part  of  such  dam,  and  that,  if  these 
statutes  confer  the  right  sought  in  the  condemnation 
proceedings,  they  are  unconstitutional  and  void,  as  ap- 
pears from  the  opinion  rendered.  The  circuit  judge  is- 
sued a  rule  nisi  or  alternate  writ  suspending  the  pro- 
ceedings in  the  probate  court,  and  suspending  the  right 
of  the  Alabama  Interstate  Power  Company  to  further 
prosecute  such  proceedings  upon  petitioner's  giving 
bond,  etc.,  and  the  appeal  was  from  this  order. 

The  Tallassee  Falls  Manufacturing  Company,  the  Mt. 
Vernon- Woodberry  Cotton  Duck  Company,  the  Conti- 
nental Trust  Company,  as  trustee,  the  International 
Trust  Company  of  Maryland  as  trustee,  and  the  Con- 
solidated Cotton  Duck  Company  filed  their  bill  in  the 
chancery  court  of  Tallapoosa  county  against  the  Ala- 
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baina  Interstate  Power  Company  and  others,  setting  up 
the  prohibition  procedings  filed  with  the  Honorable  S. 
L.  Brewer,  as  judge  of  the  Fifth  judicial  circuit,  to  pro- 
hibit the  probate  court  and  the  judge  thereof  of  Talla- 
poosa county  hearing  or  determining  or  proceeding  to 
hear  or  determine  the  condemnation  proceedings  insti- 
tuted by  the  Alabama  Interstate  Power  Company  and 
others  as  appears  above.  The  fact  that  a  rule  nisi  or 
alternate  writ  was  issued,  and  that  from  said  order  or 
alternate  writ  the  Alabama  Interstate  Power  Company 
had  appealed  to  the  Supreme  Court,  had  given  security 
for  costs,  and  executed  a  bond  which  it  claims  suspend- 
ed and  superseded  said  order;  that  said  bond  and  said 
security  for  costs  had  been  approved  by  the  judge  of  the 
circuit  court;  that  as  soon  as  the  said  bonds  were  ap- 
proved the  said  judge  of  probate  of  Tallapoosa  county 
set  such  condemnation  proceedings  down  for  hearing, 
and  will  hear  the  same  on  July  18,  1912,  unless  said 
hearing  and  trial  is  restrained  and  enjoined ;  that  there 
is  no  appeal  from  any  judgment  the  probate  court  might 
render,  the  only  appeal  being  from  the  assessment  of 
damages,  and  that  the  probate  court  was  wholly  with- 
out jurisdiction  to  grant  the  relief  prayed  in  said  peti- 
tion for  the  reasons  assigned  in  said  petition  for  prohi- 
bition, and  for  other  additional  reasons.  The  petition 
proceeds  to  set  out  the  reasons  based  on  petitioner's  con- 
struction of  the  statute  or  Code  section  (3627  et  seq.) 
above  mentioned.  The  bill  also  sets  out  the  petition  for 
condemnation  as  filed  by  the  Alabama  Interstate  Power 
Company. 

The  Alabama  Interstate  Power  Company  filed  its  bill 
against  the  Tallassee  Falls  Manufacturing  Company 
and  others  to  enjoin  pendente  lite  the  said  corporation, 
its  officers,  agents,  servants,  and  attornevs  from  in  anv 
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manner  interfering  with  or  attempting  to  interfere  with 
the  officers,  agents,  and  servants  of  orator  in  making  an 
examination  and  survey  of  its  proposed  lines  for  the 
transmission  of  power  and  other  things  over,  along,  and 
across  the  waters  and  lands  of  defendant  as  may  be  nec- 
essary to  the  selection  of  the  most  advantageous  routes 
and  cites  for  the  location  of  orator's  proposed  lines, 
power  house,  and  other  hydraulic  structures  on  the  lands 
and  waters  of  defendant,  and  for  all  of  the  other  pur- 
poses mentioned  in  the  application  for  condemnation  so 
filed  by  orator  in  the  probate  court  of  Tallapoosa  county. 

The  following  analysis  of  section  3627,  Code  1907,  is 
set  out  as  illustrating  the  purposes  and  scope  of  the  lit- 
igation : 

The  first  part  of  the  section  designates  to  what  cor- 
poration the  law  is  intended  to  apply.  It  relates  to  cor- 
porations, domestic  or  foreign,  having  the  right  to  man- 
ufacture, supply,  and  sell  to  the  public,  power,  produced 
by  water  after  acciuiring,  excei)t  by  condemnation,  a  dam 
site,  etc.  It  is  said  these  shall  have  the  following  addi- 
tional rights  and  powers :  ( 1 )  To  acquire  by  condemna- 
tion lands,  etc.,  for  the  construction,  etc.,  of  said  dam  at 
points  up  or  down  the  stream.  (2)  To  construct  and 
operate  its  said  site,  or  other  point  up  or  down  the  stream 
therefrom,  a  dam,  together  with  all  works  incident,  etc., 
and,  in  connection  therewith,  to  impound  or  divert 
water,  and  to  raise  higher  such  dam  and  to  enlarge  the 
wf)rks  necessary,  etc.  (3)  To  construct  other  works  nec- 
essarily incident  or  related  thereto,  either  up  or  down 
stream  therefrom,  as  may  be  required  or  deemed  expe- 
dient by  such  corporation  in  the  manufacture  and  sup- 
ply of  power  produced  by  water  as  a  motive  force. 
( 4 }  To  acquire  by  condemnation  all  lands  or  waters  or 
rights  or  eastauents  in  lands  or  waters  (a)  likely  or  lia- 
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ble  to  be  flooded  or  damaged  by  imi>oundingy  or  divert- 
ing the  water,  etc.,  or,  (b)  Decessary  for  the  construction 
or  operation  of  dams  or  power  houses  or  works  neces- 
sarily incident  or  related  thereto,  or  (c)  liable  to  be 
flooded  or  damaged  by  the  construction  or  enlai^ement 
of  the  dams,  or  works  incident,  necessary,  or  related 
thereto,  or  damaged  or  taken  in  the  construction,  oper- 
ation, or  use  of  canals,  tailraces,  or  exit  ways,  necessary, 
etc.  (5)  To  acquire  substations,  etc.,  by  condemnation, 
with  exceptions.  But  shall  have  no  right  (a)  to  con- 
demn lands,  waters,  etc.,  in  use  for  power  purposes  by 
other  companies  having  similar  powders,  or  essential  to 
its  operation;  or  (b)  lands,  etc.,  held  by  such  other  cor- 
portation  for  power  purposes,  where  the  lands,  waters, 
etc.,  in  thembselves  or  in  connection  with  other  land. 
etc.,  owned  can  be  made  the  reasonable  basis  of  1,000 
horse  power;  (c)  but  may  condemn  lands,  etc.,  held  by 
such  etc.,  in  themselves  or  in  connection,  etc.,  may  be 
made  the  basis  of  500  horse  powder;  (d)  and  may  con- 
demn lands,  etc.,  of  such  other  corporation  at  any  point 
in  excess  of  such  other  corporation  facilities  for  using 
the  same  (independently  of  actual  or  proposed  works  of 
the  condemning  party)  for  the  manufacture  of  power 
by  its  plant  as  the  same  is  established  at  the  time  con- 
demnation proceedings  is  begun,  if  it  has  been  in  opera- 
tion for  five  years;  (e)  nor  shall  cotton  factories  be  in- 
terfered with  except  as  to  excess  water,  as  explained, 
which  may  be  condemned;  (f)  may  acquire  and  con- 
demn gristmills,  etc.;  (g)  just  compensation  shall  be 
first  paid,  etc. 

The  statute  then  gives  power  (already  having  a  dam 
site)  to  acquire  by  condemnation,  for  construction  of 
said  dam,  lands  up  or  down  necessary  for  operation, 
and  to  construct  at  its  said  original  site  or  at  other 
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points  up  or  down  stream  a  dam,  together  with  all  works 
necessary,  etc.,  and  to  construct  other  works  as  may  be 
required  or  deemed  expedient,  and  to  do  this,  may  ac- 
quire by  condemnation  lands  or  waters  flooded  or  dam- 
aged, or  necessary  for  construction  of  dams  or  power 
houses  or  works  necessary  or  incident  to  the  construc- 
tion and  operation  of  the  scheme  of  the  corporation  as 
previously  authorized,  and  to  acquire  substations,  etc., 
with  certain  restrictions  stated,  and  then  certain  re- 
strictions on  the  exercise  of  the  foregoing  powers :  First, 
it  is  said  there  shall  be  no  power  to  condemn  lands,  wa- 
ter, etc.,  in  use  for  power  purposes  by  other  companies 
having  similar  powers,  and  essential  to  their  operation. 
Second,  it  is  said  it  shall  have  no  power  to  condemn 
lands,  waters,  etc.,  held  by  such  cither  corporations  for 
such  power  purposes  where  the  lands,  water,  etc.,  in 
themselves  or  in  connection  with  other  lands  owned  can 
be  made  the  basis  of  1,000  horse  power.  But  in  qualifi- 
cation or  explanation  of  this,  it  is  said  that  the  com- 
pany may  condemn  lands  held  by  such  other  corpora- 
tions at  any  point  unless  they  may  be  in  themselves,  or 
in  connection,  a  basis  of  500  horse  power.  And  further 
that  the  company  may  condemn  lands,  water,  etc.,  in  ex- 
cess of  actual  facilities  for  using  the  same  (independ- 
ent of  the  works  of  the  condemning  party),  provided 
such  other  corporation's  plant  has  been  in  operation  five 
years  before  proceedings  begun.  And  further  providing 
that  there  shall  be  no  condemnation  as  to  cotton  facto- 
ries except  as  to  excess  water,  etc.,  as  previously  point- 
ed out.  It  then  appears  that  the  company  being  estab- 
lished at  a  point  may  erect  dams  and  works  ad  libitum 
up  or  down  stream  for  similar  purposes,  and  may  con- 
demn ad  libitum,  to  carry  out  such  powers,  lands  and 
water  and  structures  with  the  exceptions  named:     (1) 
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That  lands  or  waters  held  by  other  companies  having 
similar  powers  shall  not  be  condemned  if  they  can,  in 
themselves,  or  in  connection  with  other  lands  held,  be 
the  basis  of  1,000  horse  power;  (2)  that  lands,  water, 
etc.,  in  use  by  companies  having  similar  powers,  shall 
not  be  condemned  provided  they  may  in  themselves,  or 
in  connection  with  other  lands,  water,  etc.,  held,  be  the 
basis  of  500  horse  power,  but,  if  they  have  not  the  ca- 
pacity of  500  horse  power,  they  may  be  condemned ;  and 
(3)  in  all  cases,  including  cotton  factories,  excess  water, 
etc.,  as  defined  in  the  statute,  may  be  condemned,  but 
otherwise  cotton  factories  cannot  be  interfered  with. 
These  are  the  only  limitations  as  to  the  extent  of  the 
power  to  acquire  by  condemnation. 

Thomas  W.  Martin,  Ray  Rushtox,  Lawrence  Mc- 
Farlanb,  George  A.  Sorrell,  and  James  W.  Strother, 
counsel  representing  Alabama  Interstate  Power  Com- 
pany, and  the  Probate  Judge  in  the  various  matters  here 
discussed.  The  right  is  amply  given  to  the  Alabama 
Interstate  Power  Company  to  acquire  property,  ease- 
ments and  rights  by  condemnation. — §  3627,  et  seq., 
Code  1907.  It  is  common  practice  to  permit  one  rail- 
road to  condemn  and  use  parts  or  portion  of  the  rights 
of  way  of  another  railroad  not  in  actual  use  by  such 
railroad,  and  hence,  there  is  not  anything  so  very  new 
or  different  in  the  present  statute. — E.  &  W.  R.  R,  Co,  i\ 
E,  T,  V.  <t  G.,  75  Ala.  275;  A,  d  C.  R.  Co,  v,  J.  G.  it  A. 
R.  R,  Co,,  82  Ala.  297 ;  M.  it  G,  v,  Ala,  Mid,,  87  Ala.  501 : 
M.  &  0.  V.  Postal,  121  Ala.  21.  The  property  included 
in  the  statute  includes  titles,  rights  and  easements  cap- 
able of  ownership. — §  2,  Code  1907;  Johnson  v.  State, 
159  Ala.  113;  Farley  v.  Ala.  T.  ct  /.  Co,,  U3  Ala.  464; 
80  U.  S.  264;  90  N.  Y.  122;  Ala.  C,  R,  R,  Co,  v,  Mus- 
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grove,  169  Ala.  424.  All  the  elements  which  enter  into 
the  value  of  the  property  to  be  taken  are  embraced 
within  the  term  just  compensation. — Jones  v,  N.  0. 
Assn.,  70  Ala.  227;  Commissioners  v.  Street,  116  Ala. 
28;  M.  d  0.  V.  Hester,  122  Ala.  2^9;McEachin  v.  City  of 
Tuscaloosa,  164  Ala.  263;  B'ham  Belt  v.  Lochicood, 
150  Ala.  610.  It  is  not  the  individuual  or  the  corpora- 
tion which  determines  the  question,  but  the  character 
of  the  use. — Youngblood  v.  B^ham  Co.,  95  Ala.  521 ;  194 
U.  S.  267;  170  U.  S.  283.  There  can  be  no  doubt  of  the 
jurisdiction  of  the  probate  court. — N.  0.  &  M.  v.  8.  d 
A.  T.  Co.,  53  Ala.  211;  State  ex  rel.  Vandi/ver  v.  Burke, 
57  South.  670.  Courts  are  not  concerned  with  the  wis- 
dom or  policy  of  a  valid  statute. — Mobile  Co.  v.  Ala.  Co., 
87  Ala.  501.  The  court  will  not  go  into  the  sufficiency 
vel  non  of  the  petition  in  this  proceeding  because  that  is 
a  matter  which  will  come  up  under  an  appeal  from  the 
judgment  entered.  Prohibition  is  not  the  remedy. — 56 
South  1021,  and  authorities  cited.  The  right  to  make  a 
preliminary  survey  is  given  by  §  3493,  Code  1907,  and 
this  right  will  be  protected  by  injunction. — B'\r.  T.  Co. 
V.  Tel.  Co.,  119  Ala.  144 ;  Bryan  v.  M.  &  A.  of  B'ham,  154 
Ala.  450. 

J.  M.  Chilton,  for  the  other  interests  represented. 
Section  3627,  Code  1907  has  already  been  construed  in 
the  case  of  State  ex  rel.  Attorney  General  v.  Alabama 
Poxoer  Co.,  58  South.  462.  Judge  Brewer  properly 
granted  the  alternate  writ. — So,  Ry,  v.  B.  S.  <£•  N.  0.  Co., 
131  Ala.  663.  While  the  recent  decision  in  the  case  of 
Western  Union  v.  L.  ct  K.,  applies  perhaps  to  the  pres- 
ent case  it  fills  a  very  small  place  in  respect  to  the  de- 
cision in  this  case,  but  especially  holds  that  there  can 
be  no  such  thing  as  a  coiulenniation  to  a  public  use  un- 
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less  there  is  a  necessity  therefor. — 2  Lewis  Eminent  Do- 
main, §  420. 

McCLELLAN,  J. — These  three  appeals  were  joined 
on  submission.  Their  single  assignment  followed.  While 
there  are  questions  peculiar  to  each,  the  subject-matter 
giving  rise  to  the  several  contests  is  common,  in  a  la^e 
sense,  to  all  of  them.  It  is  probable  the  decision  of  some 
of  the  appeals  might  be  had  without,  of  necessity,  con- 
sidering fundamental  questions  that,  to  now  determine, 
will  promote  the  final  adjudication  of  the  matters  of 
real  controversy.  There  are  a  number  of  questions  made 
by  the  respective  solicitors  that  can  properly  arise,  or 
be  presented,  only  in  the  proposed  condemnation  pro- 
ceeding. To  consider  them  at  this  time  would  be  pre- 
mature. Broadly  stated,  the  chief  meritorious  questions 
presented  now  involve  the  inquiry  of  authorized  power 
vel  non  to  condemn  certain  properties  or  rights  in  the 
asserted  effort  of  the  condemner  to  subject  and  appro- 
priate them  to  public  use. 

The  proposing  condemner  is  the  Alabama  Interstate 
Power  Company  (hereinafter  called  the  "Power  Com- 
pany" ) .  It  was  incorporated  under  the  laws  of  the  state 
of  Maine.  Its  powers  as  conferred  by  the  charter  set 
out  in  the  record  are  most  ample  for  producing,  supply- 
ing, and  distributing  "to  the  public  light,  heat,  power, 
and  any  other  thing  to  which  electricity,  or  other  form 
of  energy,  is  now  or  may  hereafter  be  applied."  The 
generation  of  electricity  by  means  of  the  water  power 
artificially  afforded  by  a  non-navigable  water  course  in 
this  state  is  the  chief  and  manifestly  authorized  (by  the 
charter)  aim  of  the  condemnor.  Such  main  powers,  to- 
gether with  all  incidental  powers,  could  not  be  confer- 
red in  broader,  as  well  as  more  particular,  terms  than 
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this  charter  employs.  So  far  as  charter  powers  are  con- 
cerned, there  can  be  no  doubt  of  the  complete  authoriza- 
tion of  the  power  company  to  construct,  maintain  and 
operate  utilities,  plants,  and  machinery  to  promote  and 
effect  the  purpose  generally  stated  above. 

The  application  of  electricity  as  a  motive  force  or  pro- 
ductive energy  is  a  matter  of  common  knowledge  and  of 
daily  experience.  The  generation  of  electricity  by  the 
employment  of  the  means  afforded  by  water  power  is  a 
process  so  familiar  that  neither  lawmakers  nor  courts 
can  be  ignorant  of  its  general  practicability  and  wide 
utility.  In  natural  consequence,  where  the  object  of 
the  proposing  condemner  is  the  production  and  distri- 
bution of  electricity,  as  a  motive  power  or  agency,  to 
the  public,  without  discrimination,  for  the  purpose  of 
supplying  power  or  heat,  or  other  forces  of  a  nature  rea- 
sonably capable  of  promoting  or  affording  a  use  or  uses 
adapted  to  the  general  comfort  or  convenience  of  all 
those  w^ho  may  desire  them,  the  use  is  "public"  within 
the  purview  of  the  sovereign  authority  of  the  state  ex- 
pressed in  the  phrase  the  "right  of  eminent  domain"; 
and,  when  authoritatively  conferred  by  the  state,  the  pro- 
posing condemner  may  exercise  such  right,  according 
to  the  forms  of  law  prescribed  therefor. — Lewis  on  Em- 
inent Domain,  §  268;  Walker  v.  Shasta  Power  Co,,  160 
Fed.  856,  87  C.  C.  A.  660,  19  L.  R.  A.  (N.  S.)  12ry]  Jones 
V.  North  Ga.  El.  Co.,  125  Ga.  618,  54  S.  E.  85,  6  L.  R.  A. 
(N.  S.)  122,  5  Ann.  Cas.  ^26;  Minn.  C.  d  P.  Co.  v.  Kooch- 
iching  Co.,  97  Minn.  429,  107  N.  W.  405,  5  L.  R.  A.  (N. 
8.)  638,  7  Ann.  Cas.  1182;  Helena  Power  Co.  v.  Spratt, 
35  Mont.  108,  88  Pac.  773,  8  L.  R.  A.  (N.  S.)  567,  10 
Ann.  Cas.  1055;  Minn.  (\  ci  P.  Co.  r*.  Pratt,  101  Minn. 
197, 112  N.  W.  395, 11  L.  R.  A.  (N.  S.)  105 ;  Rockingham 
L.  dt  P.  Co.  V.  Hohhs,  72  N.  H.  531,  58  Atl.  46,  66  L.  R.  A. 
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585;  Power  Co.  v.  Webb,  123  Tenn.  584,  133  S.  W.  105; 
In  re  Niagara  Company^  11  App.  Div.  686,  97  N.  Y. 
Supp.  853.  The  first-cited  authority  is  particularly  apt. 
We  quote  it : 

"The  furnishing  of  electricity  to  the  public  for  light, 
heat,  and  power — that  is,  to  such  members  of  the  public 
within  a  given  territory  as  may  desire  the  current  for 
any  or  all  of  such  purposes — is  a  public  use  for  which 
the  power  of  eminent  domain  may  be  exercised.  'The 
knowledge  recently  acquired  concerning  electricity  has 
made  it  possible  to  divide  power  into  any  desired  por- 
tions and  to  freely  transmit  the  same  to  almost  any 
point  for  use.  This  has  created  a  demand  for  power 
which,  though  not  so  universal  as  the  demand  for  water, 
is  nevertheless  of  a  public  character.  Like  water,  elec- 
tricity exists  in  nature  in  some  form  or  state,  and  be- 
comes useful  as  an  agency  of  man's  industry  only  when 
collected  and  controlled.  It  requires  a  large  capital  to 
collect,  store,  and  distribute  it  for  general  use.  The 
cost  depends  largely  upon  the  location  of  the  power 
plant.  A  water  power  or  a  location  upon  tidewater  re- 
duces the  cost  materially.  It  may  happen  that  the  bus- 
iness cannot  be  inaugurated  without  the  aid  of  the  pow- 
er of  eminent  domain  for  the  acquisition  of  necessary 
land  or  rights  in  land.  All  these  considerations  tend  to 
show  that  the  use  of  land  for  collecting,  storing,  and  dis 
tril:iitiii<i:  electricity,  for  the  purposes  of  supplying  powei 
and  heat  to  all  who  may  desire  it,  is  a  public  use, 
similar  in  character  to  the  use  of  land  for  collecting, 
storing,  and  distributing  water  for  public  needs — a  use 
that  is  so  manifestly  public  that  it  has  seldom  been  ques- 
tioned and  never  denied.'  And  where  the  object  to  be 
accomplished  is  the  production  and  distribution  of  elec- 
tricity to  the  public  for  any  of  the  purposes  mentioned, 
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property  and  property  rights  may  be  condemned  for 
whatever  purpose  is  necessary  to  accomplish  such  ob- 
ject. Consequently  land  and  water  rights  may  be  con- 
demned for  dams,  reservoirs,  canals,  and  flumes  for  the 
creation  and  utilization  of  water  power  to  be  used  in 
generating  the  electric  current  and  for  works  for  such 
generation.  Also  for  works  and  rights  of  way  for  trans- 
forming, transmitting,  and  distributing  the  current." 

The  power  of  eminent  domain  is  an  attribute  of  the 
sovereignty  of  the  State.  Except  as  restrained  by  organic 
law,  it  is  absolute.  The  state  may  authorize  its  exercise 
by  a  foreign  corporation,  lawfully  empowered  to  pro- 
mote a  public  use.  It  may  confer  thereunder  the  right 
to  take  the  property  of  corporations  already  condemned 
under  the  power  of  eminent  domain. 

"It  is  not  the  instrumentality  employed  for  operating 
the  public  use,  but  the  use  itself,  that  satisfies  the  Con- 
stitution. The  fact  that  the  use  is  public  and  the  public 
may  have  the  privilege  of  enjoying  it  is  the  controlling 
principle." — Columbus  Water  Co.  v.  Long,  121  Ala.  245, 
25  South.  702;  Steele  v.  Com'rs,  83  Ala.  304,  3  South. 
761  \M.&C.  R.  R.  Co.  V.  R.  R.  Co.,  96  Ala.  571, 11  South. 
642,  18  L.  R.  A.  166. 

If  the  use  is  nublic  the  legislative  judgment  is  con- 
clusive upon  the  question  of  the  expediency  of  author- 
izing the  exercise  of  the  power  of  eminent  domain. — Sadr 
ler  V.  Langham,  34  Ala.  311,  330.  The  impolicy  of  an 
enactment  to  that  end  is  no  concern  of  the  courts.  If 
the  state  has  authoritatively  conferred  the  power,  the 
courts  would  be  guilty  of  manifest  usurpation  if  they 
essayed  to  censor  the  policy  of  the  grant,  if  they  under- 
took a  revision  through  tlie  generally  questionable  meth- 
od of  an  interpretation  of  the  enactmtmt  in  the  light  of 
their  notions  of  what  would  have  been  better  policy  or 
wiser  action. 
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Given  a  purpose  to  confer  the  power  of  eminent  do- 
main for  a  public  use  and  conformity  to  constitutional 
methods  for  legislation,  the  only  possible  objections  to 
the  validity  of  an  enactment  to  that  end,  which  pre- 
scribes for  compensation  for  the  property  taken,  are: 
(a)  That  the  enactment,  on  its  face,  is  too  indefinite  or 
uncertain  to  be  administered  or,  the  power  intended  to 
be  conferred,  to  be  practically  utilized;  (b)  that  it  ille- 
gally discriminates  between  members  of  the  same  class 
— the  Legislature  having  the  undoubted  prerogative  to 
classify  the  objects  of  its  treatment  so  long  as  it  does  not 
arbitrarily  create  a  class  or  classes.  There  being  in 
the  statute  to  be  quoted  no  semblance  of  arbitrary  clas- 
sification, the  basis  for  the  second  possible  objection 
stated  is  not  present.  The  power  is  broadly  conferred. 
Under  contingencies,  cotton  factories  are  the  beneficia- 
ries of  an  exception.  Such  factories  as  are  within  the 
exception  could  not  be  prejudiced,  in  any  degree,  by  the 
statute.  Those,  only,  whose  rights  are  impinged  by  an 
enactment,  may  complain  of  its  constitutional  invalid- 
ity. Such  factories  as  are  not  within  the  exception  must, 
of  course,  have  their  subjection  to  the  law  attributed  to 
the  broad,  unclassified,  nondiscriminatory  power  its 
terms  confer.  But  aside  from  these  considerations,  if  it 
should  be  affirmed  that  there  is  a  classification  in  a  pri- 
mary sense,  the  discriminations  are  suggested  by  satis- 
factory reasons  that  appear  from  the  face  of  the  statute 
to  have  commended  themselves  to  the  lawmakers. 

The  statutory  system  upon  which  the  asserted  right 
of  the  power  company  to  condemn  is  predicated  is  to 
be  found  in  article  19  of  chapter  69  (Civil  Code),  sec- 
tion 3627  et  seq.  The  main  features  of  the  system  with 
which  these  appeals  are  concerned  are  set  forth  in  sec- 
tion 3627.    We  quote  it : 
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"All  corporations  organized  under  the  general  laws  of 
this  state  or  heretofore  under  a  special  act  of  the  Leg- 
islature, and  all  corporations  organized  under  the  laws 
of  any  other  of  the  United  States,  and  which  have  com- 
plied with  the  Constitution  and  laws  of  the  state  of  Ala- 
bama as  to  foreign  corporations,  and  which  by  their 
charter  have  the  right  to  manufacture,  supply,  and  sell 
to  the  public,  power  produced  by  water  as  a  motive 
force,  shall,  after  acquiring  by  purchase  or  otherwise 
than  by  condemnation,  a  dam  site  or  power  site  com- 
prising not  less  than  one  acre  of  land  upon  each  and  op- 
posite sides  of  any  water  course,  in  addition  to  other 
powers  conferred  by  law,  have  the  following  rights,  pow- 
ers, and  authority:  To  acquire  by  condemnation  the 
lands  and  rights  necessary  for  the  construction  and  oper- 
ation of  said  dam,  and  works  connected  therewith  or 
useful  thereto,  either  up  or  down  stream  therefrom^  and 
(in  the  case  of  nonnavigable  streams)  to  construct  and 
operate  at  said  site,  or  other  point  up  or  down  the 
stream  therefrom,  and  across  said  stream,  a  dam,  to- 
gether with  all  works  incident,  necessary,  or  related 
thereto,  and  in  connection  therewith  to  impound  or  di- 
vert water  of  any  water  course  or  water  courses  of  this 
state,  and  to  raise  higher  such  dam  and  to  enlarge  the 
works  necessary,  related  or  incident  thereto,  and  to  con- 
struct other  works  necessary,  incident  or  related  there- 
to, either  up  stream  or  down  stream  therefrom,  as  may 
be  required  or  deemed  expedient  by  such  corporation,  in 
the  manufacture  and  supply  of  power  produced  by  wa- 
ter as  a  motive  force.  To  acquire  by  condemnation  all 
lands  or  waters  or  interests  or  rights  of  easements  in 
lands  or  waters  likely  or  liable  to  be  flooded  or  dam- 
aged by  impounding  or  diverting  the  water  of  any  water 
course  in  this  state,  or  its  tributaries,  or  necessarv  for 
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the  construction  or  operation  of  dams  or  power  houses, 
or  works  necessary,  incident,  or  related  thereto,  or  like- 
ly or  liable  to  be  flooded  or  damaged  by  the  construc- 
tion or  operation  or  enlargement  of  the  dams,  or  works 
incident,  necessary,  or  related  thereto,  or  damaged  or 
taken  in  the  construction,  operation,  or  use  of  canals, 
tailraces,  or  exit  ways  necessary,  useful,  or  convenient 
for  the  escape,  conveyance  or  return  of  the  water  used 
in  the  operation  of  the  works  or  power  plant.  To  ac- 
quire by  condemnation  the  necessary  lands  for  substa- 
tions and  transmission  lines,  but  shall  have  no  right  to 
coiKleinn  a  private  residence,  nor  the  outhouse,  garden, 
nor  orchard  within  the  curtilage  of  a  private  residence, 
for  a  substation  site  or  for  rights  of  way  for  its  trans- 
mission line  or  lines.  Such  corporation  shall  have  no 
right  to  condemn  lands,  water,  or  water  rights  in  use  for 
power  purposes  by  another  corporation  upon  the  same 
water  course,  having  similar  powers  essential  to  its  oper- 
ations; or  lands,  water,  or  water  rights  held  by  such 
other  corporation  for  powder  purposes  where  the  lands, 
water,  or  rights  in  themselves  and  taken  alone  or  in 
connection  with  other  lands,  water,  or  rights  owned  by 
such  other  corporation  can  be  made  the  reasonable  basis 
of  a  water  power  development  of  at  least  one  thousand 
continuous  horse  power;  but  may  condemn  lands,  hy- 
draulic structures,  water,  or  water  rights  held  by  such 
other  corporation  at  any  point  upon  the  same  water 
course,  unless  the  lands,  structures,  or  rights  in  them- 
selves and  taken  alone  or  in  connection  with  other  lands 
or  rights  owned  by  such  other  corporation,  can  be  made 
the  reasonable  basis  of  a  water  power  develoi^ment  of 
at  least  five  hundred  continuous  horse  power ;  and  may 
condemn  lands,  hydraulic  structures,  water,  or  water 
rights  of  such  other  corporation,  at  any  point  upon  the 
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same  water  course,  in  excess  of  such  other  corporation's 
actual  facilities  for  using  the  same  (independently  of 
the  actual  or  proposed  works  of  the  condemning  party) 
for  the  manufacture  of  power  by  its  plant  as  the  same 
is  already  established  at  the  time  the  condemnation 
proceeding  is  begun,  provided  the  plant  of. such  other 
corporation  has  been  in  operation  for  live  years  or  more 
preceding  the  commencement  of  the  condemnation  pro- 
ceedings. Nor  shall  such  corporation  have  the  right  to 
condemn  the  lands,  hydraulic  structures,  water,  or  wa- 
ter rights  of  any  cotton  factory,  at  any  point  upon  the 
same  water  course,  in  actual  and  prior  use  by  it  for  the 
operation  of  its  plant ;  but  may  condemn  the  lands,  hy- 
draulic structures,  water,  or  water  rights  of  such  cot- 
ton factory  in  excess  of  what  is  actually  in  use,  or  may 
be  used  at  normal  stages  of  the  stream,  for  the  opera- 
tion of  its  plant  as  already  established  at  the  time  the 
condemnation  proceeding  is  commenced.  Such  corpor- 
ation may  by  condemnation  acquire  the  right  to  Hood 
grist  mills  and  industries  in  conjunction  therewith,  to- 
gether with  lands  and  water  rights  api)ertaining  there- 
to. In  all  cases  just  compensation  shall  first  be  paid  to 
the  owner  in  the  manner  provided  by  law  for  all  prop- 
erty taken." 

It  is  too  clear  for  doubt  that  the  subjects  of  condemna- 
tion specified  in  the  statute  are  properties  or  easements 
within  the  classes  or  characters  of  subjects  of  owner- 
ship w^hich  the  state  may,  and  has,  if  the  statute  is  not 
void  for  uncertainty  or  indefiniteness,  made  amenable 
to  appropriation,  for  a  public  use  under  the  power  of 
eminent  domain. 

From  the  express  terms  of  the  statute,  the  «i:eneral  au- 
thorization of  certain  agencies  to  condemn,  under  cer- 
tain conditions,  is  unmistakable.     The  judicial  forum 
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and  proceedings  therefor  are  plainly  and  validly  provid- 
ed. The  public  purpose  and  use  to  be  subserved  by  the 
authorization  is  manifest.  The  compensation  to  be 
made  for  the  property  taken  is  stipulated  as  a  primary 
condition  to  the  appropriation.  So  the  only  possible 
predicate  for  an  insistence  that  the  statute  is  void  for 
indefiniteness  or  uncertainty  is  that,  either  it  does  not 
define  or  describe  the  subjects  authorized  to  be  condemn- 
ed, or  it  fails  to  afford  a  necessary,  essential  means, 
method  or  formula  whereby  each  subject  of  the  authori- 
zation to  condemn  may  be  selected  or  individualized  and 
the  compensation  therefor  ascertained,  awarded,  and 
paid. 

We  cannot  jrive  sanction  to  any  feature  of  this  hypoth- 
esis with  the  result  to  attend  that  the  statute  would  be 
annulled,  in  whole  or  in  part.  To  do  so  would  require 
of  this  court  the  assumption,  in  several  particulars,  of 
a  common  knowledge  in  immediate  opposition  to  legis- 
lative declaration  and  enactment.  In  such  a  field  as  this 
statute  intends  operation  and  effect,  this  court  cannot 
assume  a  superior  information  or  wisdom  to  that  the 
Legislature  has  evinced  by  formal  enactment.  While 
the  statute  is  not  phrased  with  the  clearness  other 
writei-s  might  have  attained  in  the  expression  of  the 
ideas  it  is  intended  to  express,  yet  it  is  intelligible.  The 
elements  of  adverse  ownership  it  would  subject  to  con- 
demnation are  plainly  enumerated.  It  is  unnecessary  to 
repeat  them.  It  is  only  when  it  comes  to  except,  or  to 
define  by  exclusion,  what  meiisure  of,  and  when,  certain 
projjerties  or  easements  may  be  appropriated  under  emi- 
nent domain,  that  there  appears  a  want  of  that  high 
degree  of  clearness  we  are  wont  to  expect  in  legal  en- 
actments or  judicial  pronouncements,  but  of  the  absence 
of  which,  in  both,  all  regret  to  be  too  often  aware.    Not- 
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withstanding  this  lack  of  the  highest  clearness,  it.  is 
made  manifest  by  unequivocal  terms  in  the  statute 
that  condemnation  is  not  restricted  in  respect  of  the 
complete  devotion  of  the  elements  enumerated  in  the 
statute,  to  the  service  of  the  largest  public  use  and  pub- 
lic service,  of  all  possible  water  power  which  may  be, 
under  engineering  skill  and  with  great  outlay,  applied 
to  the  generation  of  motive  force,  provided  established, 
elder  industries  are  not  denied  or  deprived  of  the  sav- 
ing made  to  their"  behoof  by  the  terms  of  the  statute. 
The  condemnation,  except  as  restricted  to  preserve  the 
benefits  just  mentioiated,  is  not  limited  to  the  area,  or 
things  in  propinquity  to  the  dam  provided  for  in  the  first 
paragraph  in  the  statute.  On  the  contrary,  the  clear 
intent  appears  to  be  to  allow  the  conception  and  effect- 
uation of  a  large,  maybe  colossal,  plan  for  the  reduction 
to  practical,  serviceable  energy  the  water  power  that 
skilled  manipulation  and  control  may  extract  from,  or 
secondarily  create  upon,  water  courses  in  Alabama.  The 
initial,  major  instrumentality  for  the  accumulation,  the 
condensation,  as  it  were,  of  the  latent,  undeveloped  wa- 
ter power  must  be  the  dam  specified  in  the  first  para- 
graps  of  the  statute.  But  the  lawmakers,  as  we  under- 
stand the  statute,  did  not  intend  that  the  application  of 
the  power  so  created  or  accumulated  should  serve  but 
once  the  public  purpose  to  which  it  might  be  devoted. 
They  contemplated,  and  to  that  end  so  provided,  that  a 
power  so,  in  a  sense,  created  and  so  reduced  to  control 
should  serve  to  generate  a  motive  force  so  long  as  it 
might  be  subjected  to  extraction  and  transmission  or 
translation  as  a  component  part  of  the  scheme  of  which 
the  dam,  affording  the  impounding  from  which  the  ac- 
cumulated power  results,  is  the  "head."  Hence  it  is  in 
accord  with  this  large  conception  of,  and  authority  con- 
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ferred  by,  the  statute  that,  down  stream,  the  eDtity  the 
statute  describes,  and  which  conforms  thereto  in  respect 
of  the  initial  dam,  should  not  be  limited  in  the  effectua- 
tion of  its  single  conception  and  enterprise  to  the  neigh- 
borhood of  the  dam,  in  order  that  a  power  so  created 
and  accumulated  should  yield  its  full,  unexhausted  util- 
ity and  energy  to  the  public  service  to  which  the  grant 
necessarily  consecrates  it.  But  from  this  authorization, 
made  to  promote  and  accomplish  the  major  purpose,  ex- 
ceptions are  made.  They  are  the  product  of  reason  and 
are  rested  upon  conditions  that  merited,  in  the  legisla- 
tive view,  conservation.  Pi'ivate  residences  and  prop- 
erty embraced  in  the  curtilage  are  excepted  from  con- 
demnation for  substation  sites  and  transmission  lines. 
The  lands,  water,  and  water  rights  in  use  for  power  pur- 
poses and  essential  to  its  operations,  of  another  corpor- 
ation having  similar  powers,  are  excepted.  Lands,  wa- 
ter, and  water  rights  which  alone  or  in  connection  with 
other  lands,  etc.,  can  be  made  the  reasonable  basis  of 
at  least  1,000  continuous  horse  power,  are  excepted.  But 
lands  corporately  owned,  hydraulic  structures,  water, 
and  water  rights,  at  any  point  upon  the  same  water 
course,  may  be  condemned  unless  they  alone  or  in  asso- 
ciation with  others  owned  by  the  corporation  can  be 
made  the  basis  of  a  water  power  development  of  at  least 
500  continuous  horse  power;  and  condemnation  may  be 
had,  under  those  circumstances,  of  those  elements  of 
ownership  "in  excess  of  such  other  corporation's  actual 
facilities  for  using  same  (independently  of  the  actual  or 
proposed  works  of  the  condemning  party)  for  the  man- 
ufacture of  power  by  its  plant  as  the  same  is  already  es- 
tablished at  the  time  the  condemnation  proceeding  is 
b(»gun."  (^oniing  to  provide  with  respect  to  a  cotton  fac- 
tory, the  lands,  hydraulic  structures,  water,  and  water 
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rights,  at  every  point  on  the  same  water  course,  in  ac- 
tual and  prior  use  by  the  cotton  factory  for  the  opera- 
tion of  its  plant,  cannot  be  condemned ;  but  the  excess  of 
what  is  in  actual  use  or  may  be  used  at  normal  stages 
of  the  stream,  for  the  operation  of  its  plant  as  already 
established  at  the  time  the  condemnation  proceeding  is 
commenced,  may  be  condemned. 

At  the  expense  of  repetition,  after  this  analysis  of  the 
last  paragraph  of  the  statute,  it  is  to  be  noted  that  the 
lawmakers  intended  the  maximum  in  availing  of  water 
power.  The  major  purpose  was,  manifestly,  to  avert  the 
waste,  or  unappropriation,  of  the  excess  of  water  power, 
and  with  that  purpose  in  view  conferred  the  power  to 
condemn  that  the  excess,  in  lands,  hydraulic  structures, 
water,  and  water  rights,  might  be  husbanded  and  ap- 
plied to  the  generation  of  a  motive  force.  The  statute's 
theory  and  purpose  and  literal  prescription  do  not  ap- 
proximate, even,  the  indefiniteness  and  uncertainty  that 
requires  the  annulment  of  enactments  on  that  account; 
unless  that  factor  is  found  in  its  omission  to  define  a 
means,  method,  or  formula  whereby  the  selection  and 
distinct  use  of  each  of  the  subjects  may  be  effected  and 
the  compensation  ascertained  and  awarded. 

It  is,  ne(?essarily,  the  function  of  the  tribunal  in  which 
condemnation  of  this  character  may  be  had  to  determine 
whether  the  statute-created  conditions  to  the  right  to 
condemn  a  particular  subject  described  in  the  statute 
exists  have  been  met,  and  it  is  likewise  the  function  of 
that  tribunal  to  determine  whether  the  particular  sub- 
ject sought  to  be  condemned  is  within  or  without  the 
exceptions  made  in  the  statute.  That  is  its  jurisdiction ; 
and  when  invoked — not  necessarily  by  an  all-suflftcient 
petition,  immune  from  demurrer — no  other  authority 
can  rightfully  interpose  to  stay  or  defeat  it.    If  the  pe- 
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tition  is  insufficient,  and  does  not  alone  describe  as  sub- 
jects of  condemnation  property  or  easements  that  can- 
not, under  any  circumstances,  be  condemned,  the  peti- 
tion should  be  tested  by  motion  or  demurrer.  And  we 
may  add  at  this  point  that  a  good  part  of  the  argument 
submitted  on  these  appeals  could  oiily  have  bearing  or 
eflfect  upon  issues  raised  by  appropriate  motion  or  de- 
murrer addressed  to  a  petition  to  condemn. 

The  statute  has  defined  the  subjects  of  condemnation. 
Was  it  the  imperative  obligation  of  the  lawmakers  to 
prescribe  a  method  or  formula  whereby  each  of  them 
might  be  selected?  These  subjects  of  condemnation 
were,  all  must  admit,  fully  known  to  the  Legislature. 
As  described  and  enumerated  by  that  branch  of  the  gov- 
ernment, they  do  not  import  mere  abstractions.  They 
relate  to  things  and  natural  forces  familiar  to  all.  It 
is  not  contended,  and  could  not-  be,  that,  so  far  as  the 
courts  are  concerned,  lands,  hydraulic  structures,  water, 
and  water  rights  belong  to  the  wholly  intangible,  to  the 
realm  of  the  unknown,  for  the  lawmakers,  within  their 
province,  have  enacted  to  the  contrary.  Neither  can  it 
be  judicially  pronounced,  with  the  result  to  attend  that 
the  statute  would  be,  in  whole  or  in  part,  annulled,  that 
the  excess  of  water  power,  initially  created  and  accumu- 
lated by  a  dam  higher  upstream,  was  and  is  incapable 
of  separate  ascertainment,  distinct  control,  and  individ- 
ual application  to  the  generation  of  motive  force  or  oth- 
er form  of  energy.  In  adition  to  the  necessary  implica- 
tion the  statute  affords — which  excludes  the  idea  that  a 
right  clearly  conferred  shall  be  unattainable  because 
method  or  formula  is  not  particularly  prescribed,  by  the 
lawmakers,  to  select  and  effect  the  right — the  courts  are 
bound  to  assume,  until  the  contrary  is  shown  by  evi- 
dence, that  those  skilled  in  such  matters  can  and  will,  in 
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a  proper  case  under  general  rules  of  law,  supply  the 
practical  knowledge  and  furnish  the  information  to  the 
appropriate  tribunal  that  can  and  will  render  available 
rights,  to  the  public  benefit,  which  the  Legislature  has 
unmistakably  conferred.  If  the  courts  should  assume  to 
pronounce  void  the  feature  of  the  statute  that  provides 
for  the  appropriation  of  the  excess  of  the  subjects  spec- 
ified in  the  statute,  it  would  involve  the  assertion  of  a 
superior  common  knowledge  that  does  not  obtain,  and 
the  affirmation,  without  sound  invitation  thereto,  that 
the  Legislature,  in  these  respects,  wrote  to  no  purpose. 
We  find  no  warrant  to  annul  the  statute,  in  these  partic- 
ulars, in  the  earnest  assertions  of  fact  to  that  end,  which 
in  pleading  and  brief,  are  pressed  upon  us.  If  upon  the 
hearing  of  a  condemnation  proceeding,  involving  an  at- 
tempt to  condemn  an  excess  the  statute  describes,  the 
petitioner  should  fail  to  meet  its  obligation  to  afford  the 
evidential  data  wherefrom  the  court  may  proceed  to 
judgment  in  the  premises,  manifestly  there  could  be  no 
valid  condemnation — the  statute's  conferred  right  would 
be  vain  because  of  the  petitioner's  failure  to  meet  its  ob- 
ligation. But,  obviously,  the  statute  would  not  be  void. 
So,  in  omitting  the  prescription  of  method  or  formula 
for  selecting,  individualizing,  extracting,  or  controlling 
the  excess  allowed  to  be  appropriated,  the  statute  is  not 
invalid.  The  manifest  legislative  expectations  that  en- 
gineering skill  would  enable  the  courts  to  give  full  ef- 
fect to  the  rights  conferred  by  the  statute  might,  in  these 
days  of  great  engineering  skill  and  achievement,  and  un- 
til the  contrary  is  made  to  appear  in  a  concrete  case,  be 
assumed  to  be  entirely  justified.  Certainly,  the  courts 
cannot,  at  this  stage  and  on  these  records,  adversely  de- 
clare. 

The  criticism  of  the  policy  of  and  general  effect  at- 
tributed to  statute    by  the  solicitors  for  the  Tallassee 
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Company  have  been  read  with  interest.  Whether  it  is 
well  founded  is  not  for  the  courts  to  say.  Given  an  en- 
actment that  is  intelligible  on  its  face  and  offends  no 
provision  of  the  Constitutions,  state  or  federal — as  this 
statute  does  not — the  courts  have  no  choice  or  discre- 
tion. They  must  declare  and  administer  the  law  as 
written.  Its  change,  if  desired  by  the  people  of  the  state, 
must  come  through  legislative,  not  judicial,  action.  The 
taking  of  property  or  easements  under  eminent  domain 
presupposes  the  deprivation  of  the  owner  in  the  essen- 
tial provision  for  compensation,  and  the  theory,  con- 
firmed in  the  law,  embraces  the  idea  that  for  such  dep- 
rivation the  compensation  awarded  makes  the  owner 
whole.  The  inconvenience  or  loss  that  attends  condem- 
nation are  all  necessarily  merged  in  the  sum  awarded 
as  compensation.  The  rules  of  law  for  the  ascertain- 
ment of  the  sum  to  be  awarded  are  too  well  settled — 
have  been  too  often  announced — to  need  reiteration.  So, 
too,  the  apprehension,  if  entertained,  is  ill-founded  thai, 
if  condemnation  is  allowed,  the  condemnor  may,  with 
out  restraint,  transgress  its  limits  or  from  that  point 
of  vantage  interfere  with  rights  not  condemned.  The 
courts  can  and  will  confine  every  condemnor  to  the  field 
of  his  right.  It  is  a  main  office  of  the  particularity  re- 
quired in  the  description  of  the  subject  of  condemnation 
that  the  condemner's  right  may  be  accurately,  judicially 
ascertained  and  his  activities  or  use  confined  thereto. 

On  May  25,  1912,  the  power  company  sought  by  peti- 
tion to  condemn  certain  property  and  rights  below^  the 
site  of  its  proposed  dam  on  the  Tallapoosa  river.  Par- 
ties related  in  interest  to  the  property  and  rights  sought 
to  l)e  condemoed  were  made  respondents  in  the  petition. 
The  hearing  was  set  for  a  day  certain.    A  few  days  prior 
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thereto  the  judge  of  the  Fifth  judicial  circuit  issued,  on 
the  respondents'  petition,  rule  nisi  or  alternative  writ 
of  prohibition  requiring  the  stay  of  proceedings  in  or 
by  the  probate  court  in  the  condemnation  matter  and  or- 
dered the  probate  judge  to  show,  by  the  next  term  of  the 
circuit  court  of  Tallapoosa  county,  why  the  hearing  of 
the  condemnation  proceeding  should  not  be  prohibited. 
The  p'ouiid  of  this  petition  for  the  writ  of  prohibition 
was  that  the  probate  court  had  no  jurisdiction  to  pro- 
ceed in  the  premises.  An  appeal  was  taken  to  this  court 
from  this  order  of  the  judge  of  the  circuit,  security  for 
costs  was  given,  and  a  supersedeas  bond  executed  "all 
as  provided,''  counsel  for  the  power  company  assert,  "by 
section  2843  of  the  Code."  This  is  cause  numbered  470 
on  our  docket. 

After  this  appeal  was  taken  from  the  order  of  cir- 
cuit judge,  the  Tallassee  Falls  Company  and  the  other 
respondents  in  the  condemnation  proceeding  filed  their 
bill  in  the  chancery  court  of  Tallapoosa  county  whereby 
injunctive  process  was  sought  to  effect  the  purpose  man- 
ifested by  the  alternative  writ  of  prohibition,  it  being 
made  to  appear  that  the  probate  court — attributing  as  it 
did  to  the  appeal  and  supersedeas  the  effect  of  rendering 
wholy  inefficient  the  order  for  the  alternative  writ  of 
prohibition — intended,  and  was  arranging,  to  proceed 
with  the  hearing  and  determination  of  the  condemnation 
proposed.  Demurrer  was  sustained  to  this  bill  for  want 
of  equity,  and  the  injunction  pendente  lite  was  dissolved. 
An  appeal  was  taken.  This  is  cause  numbered  472  on 
our  docket. 

On  May  11,  1912,  the  power  company  filed  its  bill,  in 
the  city  court  of  Montgomery,  against  the  Tallassee 
Falls  (Company,  seeking  injunctive  process  to  restrain 
threatened  resistance  or  interference  bv  the  defendant 
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or  its  agents  in  order  that  the  complainant's  representa- 
tive might  make  the  preliminary  (to  proceedings  to  con- 
demn) investigations  and  surveys  under  Code,  §  3493. 
The  motion  to  discharge  or  to  dissolve  the  injunction 
pendente  lite  was  overruled  and  the  equity  of  the  bill  af- 
firmed by  the  city  court.  An  appeal  was  taken  to  this 
court,  where  this  cause  is  given  number  23.  The  state- 
ment, in  substance,  of  the  petitions  and  bills  inviting 
this  consideration,  is  left  to  the  Reporter. 

The  petition  for  condemnation  has  been  carefully  con- 
sidered by  the  court.  The  statutes  (sections  3627  et  seq.) 
upon  which  the  right  to  condemn  being  constitutionally 
valid,  and  authority  for  proceedings,  in  the  probate 
court,  to  that  end  being  afforded  by  Code,  §  3860  et  seq., 
no  doubt  is  entertained  that  the  jurisdiction  of  the  pro- 
bate court  of  Tallapoosa  county  was  invoked  by  that  pe- 
tition. Its  sufficiency  as  upon  motion  or  demurrer  is 
not  considered.  Its  sufficiency  is  neither  affirmed  nor 
denied.  The  judicial  power  to  initially  hear  and  de- 
termine the  question  of  the  freedom  of  the  pleading  from 
amendable  defects  is,  in  this  character  of  proceeding, 
alone  conferred  by  law  upon  the  probate  courts,  the  ju- 
risdiction of  which  is  invoked.  Nor  is  it  proper  or  nec: 
essary  that  this  court  should,  at  this  stage,  determine 
whether  every  subject  of  condemnation  sought  in  the 
petition  may  be  condemned.  The  probate  court's  juris- 
diction to  hear  and  determine  having  attached,  that  in- 
quiry will  be  considered  and  decided  by  that  court.  The 
statutory  system  for  proceeding  under  eminent  domain 
(Code,  §  3860  et  seq.)  affords  ample  method  and  oppor- 
tunity to  contest,  and  to  contest  every  ruling  or  action 
of  the  trial  court  during  the  progress  of  the  hearing  and 
leading  to  its  judgment.  It  cannot  be  anticipated  or  pre- 
sumed that  error  favorable  or  unfavorable  to  any  party 
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will  attend  the  progress  of  the  contest  through  the  pro- 
bate court. 

Since  the  writ  of  prohibition  can  legally,  only,  issue  to 
prevent  a  usurpation  of  jurisdiction  or  an  excess  of  ju- 
risdiction, the  alternative  writ  of  prohibition  issued  by 
the  judge  of  the  fifth  circuit  was  improvidently  issued. 
It  is  quashed  and  vacated.  And,  in  sequence,  the  decree 
of  the  chancellor  in  cause  (our  number)  472  is  affirmed; 
for  that  bill,  independent  of  other  fatal  considerations, 
was,  in  substance,  but  an  effort  to  compel  obedience  to 
alternative  writ  improvidently  issued  by  the  judge  of  the 
circuit 

Under  the  conclusions  prevailing  with  respect  to  the 
right  to  condemn  provided  by  the  statutes,  our  opinion 
concurs  with  that  given  effect  by  the  city  court  in  cause 
numbered  23. 

Code,  §  3493,  provides : 

"Railroads,  mining  corporations,  etc.,  may  enter  on 
land  to  make  survey,  examinations  for  proposed  lines, 
works,  etc. — ^Railroads,  street  railroads,  and  mining, 
manufacturing,  power,  and  quarrying,  telegraph  and 
telephone,  and  other  corporations  having  rights  and 
powers  to  condemn,  may  cause  such  examinations  and 
surveys  for  their  proposed  railroads,  or  lines,  as  may 
be  necessary  to  the  selection  of  the  most  advantageous 
routes  and  sites,  and  for  such  purpose  may,  by  their  of- 
ficers, agents,  and  servants,  enter  upon  the  lands  and 
waters  of  any  person,  but  subject  to  liability  for  all  dam- 
ages done  thereto,  and  may,  in  the  construction  of  their 
lines  or  sites,  cross  navigable  streams,  but  must  not 
impede  the  navigation  thereof;  may  use,  cross,  or  change 
public  roads,  when  necessary,  in  the  construction  of 
their  railways,  switches,  branches,  lines,  or  buildings, 
and  must  place  the  public  road  so  crossed,  used,  or 
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changed,  in  condition  satisfactory  to  the  county  au- 
thorities having  the  control  thereof,  but  where  practica- 
ble the  railroads  must  go  over  or  under  the  public  road- 
way, or  railroad  track,  and  may  also  cross  or  intersect 
with  any  other  railroad  or  street  railway,  and  if  such 
crossing  or  intersection  cannot  be  made  by  contract  or 
agreement,  may  acquire  the  rights  thereto  by  condemna- 
tion in  the  mode  provided  by  law." 

The  temporary  right,  and  consequent  limited  immu- 
nity {State  V,  Simons,  145  Ala.  95,  40  South.  662),  c<m- 
ferred  by  this  statute,*  is  necessarily  incident  to,  and 
preliminary  of,  authorized  proceedings  to  condemn,  in- 
stituted by  the  entities  mentioned  therein.  Manifestly, 
the  right  thereby  established  is  not  conditioned — other- 
wise than  upon  an  authoritative  prerogative  to  exercise 
the  power  of  eminent  domain — upon  any  other  contin- 
gency than  that  the  corporations  mentioned  shall  have 
in  contemplation  (not  already  instituted)  proceedings 
to  exercise  the  rights  and  powers  to  condemn.  The  ob- 
vious purpose  of  the  statute  was  to  allow  preparatory, 
preliminary  investigations  and  surveys  in  order  to  prop- 
erly prepare  for,  and  to  intelligently  invoke,  condemna- 
tion proceedings.  The  right  conferred  is  valuable  and 
essential  to  the  object  it  has  in  view.  The  order  and  ob- 
ject and  nature  of  this  statutory  right — with  reference 
to  the  later  institution  of  condemnation  proceedings — 
would  logically  suggest  a  statutory  authorization  of  the 
courts  where  condemnation  proceedings  are  alone  in- 
itiable,  viz.,  the  probate  courts,  to  effect  its  intent 
through  appropriate  orders.  But  there  appears  to  be 
no  such  legislative  provision. 

In  this  state  of  the  law,  equity  alone  can  vindicate  and 
effectuate  the  right  the  statute  confers.  Where  the  en- 
try, for  the  statutory  purpose,  is  resisted  or  will  be  re- 
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sisted  in  such  a  way  as  to  render  probable  a  clash,  be- 
tween the  proprietor  and  the  proposing  condemnor's 
representatives,  and  the  opposition  of  force  to  defeat  the 
investigation  and  survey  assured  by  the  statute,  no  other 
remedy  is  afforded  by  our  courts  than  that  of  injunctive 
process  issuing  upon  a  bill  in  equity  fairly  disclosing 
the  right  to  enter  for  the  limited  temporary  purpose  the 
statute  provides  and  showing,  through  appropriate  aver- 
ments, that  the  proprietor  whose  premises  are  desired  to 
be  entered,  under  the  right  created,  has  threatened  or 
will  resist  or  unduly  aflfirmatively  hinder  the  effectuation 
of  such  right  of  entry.  As  indicated  before,  the  then 
pendency  of  proceedings  to  condemn  is  not  essential  to 
the  equity  of  such  a  bill.  The  right  established  by  this 
statute  (section  3493)  is  conferred  upon  corporations  of 
the  character,  and  created  for  the  purposes,  of  the  Ala- 
bama Interstate  Power  Company,  the  leading  charter 
powers  of  which  have  been  mentioned.  While  the  stat- 
ute employs  words  in  inapt  relation  to  some  kinds  of 
"manufacturing"  and  "quarrying"  corporations  having 
the  power  to  condemn,  there  appears  from  the  whole 
statute  an  unmistakable  legislative  intent  to  confer  the 
right  upon  corporations  other  than  those  commonly  call- 
ed railroad,  telephone,  and  telegraph  companies.  The 
enumeration  of  the  repositories  of  the  right  made  in  the 
first  sentence  of  the  statute  negatives  the  notion  that 
only  corporations  intending  the  construction  of  purely 
transportation  agencies  are  within  the  statute.  The  ref- 
erence to  changes  wrought  by  the  construction  of  rail- 
ways, etc.,  has  no  effect  to  qualify  the  ample  authoriza- 
tion made  in  the  first  part  of  the  statute;  and  these 
references  are,  of  course,  apt  in  respect  of  corporate 
proposals  of  the  character  naturally  leading  to  the 
changes  such  constructions  may  make  in  highways,  etc , 
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and  not  at  all  inconsistent  with  the  interpretation  that 
the  right  established  is  conferred  on  "manufacturing" 
and  other  corporations  having  the  rights  and  powers  to 
condemn.  We  cannot  read  the  statute  in  the  very  re- 
stricted sense  in  which  it  is  contended  it  should  be  read. 
Causes  numbered  23  and  472  are  aflftrmed.  In  cause 
numbered  470  judgment  is  entered  quashing  and  vacat- 
ing the  alternative  writ  of  prohibition  and  dismissing 
the  petition  therein. 

DowDBLL,  C.  J.,  and  Satbb  and  Sombbvillb^  JJ.,  con- 
cur. 

ON  BBHBABIN6. 

PER  CURIAM. — Upon  consideration,  the  applica- 
tions for  rehearing  are  denied. 

SAYRE,  J. — (dissenting  in  part). — In  my  opinion 
the  completion  of  the  dam  at  Cherokee  Palls  and  the  en- 
largement thereby  of  the  normal  power  capacity  of  the 
stream  is  a  condition  precedent  to  the  right  of  the  power 
company  to  condemn  the  hydraulic  or  other  structures 
of  the  Tallassee  Company.  Hence  I  think  the  survey 
of  the  Tallassee  Falls  property  was  undertaken  prema- 
turely and  without  authority  to  be  found  in  the  statute 
or  elsewhere.  The  Tallassee  Falls  Company  had  there- 
fore the  right  to  prevent  intrusions  upon  its  property, 
though  made  under  the  pretense  of  a  preliminary  sur- 
vey. I  hold  therefore  that  the  decree  of  the  city  court 
of  Montgomery  should  be  reversed. 

I  concur  in  the  conclusion  reached  in  the  other  cases 
on  the  ground  that  the  questions  there  sought  to  be 
raised  will  have  proper  consideration  in  the  probate 
court. 
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DB  GEAPFENEIED,  J.— ( dissenting)  .—1.  Section 
23  of  the  Constitution  provides  that : 

"Private  property  shall  not  be  taken  for  private  use, 
or  for  the  use  of  corporations,  other  than  municipal, 
without  the  consent  of  the  owner." 

The  entire  theory  upon  which  the  doctrine  of  eminent 
domain  is  based  is  that  the  private  right  in  a  particular 
piece  of  property  shall  give  way  to  the  public  good.  Of 
course,  coupled  with  the  doctrine  is  the  essential  require- 
ment that  the  private  individual  whose  rights  are  thus 
invaded  shall  receive  compensation  in  money  for  the 
property  condemned  to  the  public  use. — People  v.  Salem, 
20  Mich.  452,  4  Am.  Eep.  400;  Sadler  v.  Langham,  34 
Ala.  311 ;  Western  Union  Tel.  Co.  v.  S.  &  N.  A.  R.  R.Go., 
184  Ala.  66,  62  South.  788. 

2.  Sections  3627  and  3636  of  the  Code  of  1907  belong 
to  the  same  article  of  the  Code,  relate  to  the  same  sub- 
ject, are  in  pari  materia,  and,  confessedly,  must  be  read 
and  construed  together.    Those  sections  are  as  follows : 

"All  corporations  organized  under  the  general  laws 
of  this  state  or  heretofore  under  a  special  act  of  the  Leg- 
islature, and  all  corporations  organized  under  the  laws 
of  any  other  of  the  United  States,  and  which  have  com- 
plied with  the  constitution  and  laws  of  the  state  of  Ala- 
bama as  to  foreign  corporations,  and  which  by  their 
charter  have  the  right  to  manufacture,  supply,  and  sell 
to  the  public,  power  produced  by  water  as  a  motive 
force,  shall,  after  acquiring  by  purchase  or  otherwise 
than  by  condemnation,  a  dam  site  or  power  site  compris- 
ing not  less  than  one  acre  of  land  upon  each  and  oppo- 
site sides  of  any  water  course,  in  addition  to  other  pow- 
ers conferred  by  law,  have  the  following  rights,  powers, 
and  authority :  To  acquire  by  condemnation  the  lands 
and  rights  necessary  for  the  construction  and  operation 
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of  said  dam,  and  works  connected  therewith  or  nsefal 
thereto,  either  up  or  down  stream  therefrom,  and  (in 
the  case  of  nonnavigable  streams)  to  construct  and  oper- 
ate at  said  site,  or  other  point  up  or  down  the  stream 
therefrom,  and  across  said  stream,  a  dam,  together  with 
all  works  incident,  necessary,  or  related  thereto,  and  in 
connection  therewith  to  impound  or  divert  water  of  any 
water  course  or  water  courses  of  this  state,  and  to  raise 
hij^lier  such  darn  and  to  enlarjre  the  works  necessarily 
related  or  incident  thereto,  and  to  construct  other  works 
necessary,  incident  or  related  thereto,  either  up  stream 
or  down  stream  therefrom,  as  may  be  required  or  deem- 
ed expedient  by  such  corporation  in  the  manufacture 
and  supply  of  power  produced  by  water  as  a  motive 
force.  To  acquire  by  condemnation  all  lands  or  waters 
or  interests  or  rights  or  easements  in  lands  or  waters 
likely  or  liable  to  be  flooded  or  damaged  by  impound- 
ing or  diverting  the  water  of  any  water  course  in  this 
state,  or  its  tributaries,  or  ne<*essary  for  the  construction 
or  operation  of  dams  or  power  houses,  or  works  neces- 
sary, incident,  or  related  thereto,  or  likely  or  liable  to 
be  flooded  or  damaged  by  the  construction  or  operation 
or  enlargement  of  the  dams,  or  works  incident,  neces- 
sary, or  related  thereto,  or  damaged  or  taken  in  the  con- 
struction, operation,  or  use  of  canals,  tailraces,  or  exit 
ways  iMM-essarv,  useful,  or  <*<mvenient  for  the  escape,  con- 
veyance or  return  of  the  water  used  in  the  operation  of 
the  works  or  power  plant.  To  acquire  by  condemnation 
the  necessary  lands  for  substations  and  transmission 
liiH  s.  hut  shall  have  no  right  to  condemn  a  private  res- 
idence, nor  the  outhouse,  garden,  nor  orchard  within 
the  curtilage  of  a  private  residence,  for  a  substation 
siu»  or  fju-  rights  of  way  for  its  transmission  line  or  lines. 
Such  corporation  shall  have  no  right  to  condemn  lands^ 
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water,  or  water  rights  in  use  for  power  purposes  by  an- 
other corporation  upon  the  same  water  course,  having 
similar  powers  and  essential  to  its  operations ;  or  lands, 
water,  or  water  rights  held  by  such  other  corporation  for 
power  purposes  where  the  lands,  water,  or  rights  in 
themselves  and  taken  alone  or  in  connection  with  other 
lands,  water,  or  rights  owned  by  such  other  corporation, 
can  be  made  the  reasonable  basis  of  a  water  power  de- 
velopment of  at  least  one  thousand  continuous  horse 
power;  but  may  condemn  lands,  hydraulic  structures, 
water,  or  water  rights  held  by  such  other  corporation 
at  any  point  upon  the  same  water  course,  unless  the 
lauds,  structuies,  or  rights  in  themselves,  and  taken  alone 
or  in  connection  with  other  lands  or  rights  owned  by 
such  other  corporation  can  be  made  the  reasonable  basis 
of  a  water  power  development  of  at  least  five  hundred 
continuous  horse  power,  and  may  condemn  lands,  hy- 
draulic structures,  water,  or  water  rights  of  such  other 
corporation,  at  any  point  upon  the  same  water  course, 
in  excess  of  such  other  corporation's  actual  facilities  for 
using  the  same  (independently  of  the  actual  or  proposed 
works  of  the  condemning  party)  for  the  manufacture  of 
power  by  its  plant  as  the  same  is  already  established 
at  the  time  the  condemnation  proceeding  is  begun,  pro- 
vided the  plant  of  such  other  corporation  has  been  in  op- 
eration for  five  years  or  more  preceding  the  commence- 
ment of  the  condemnation  proceedings.  Xor  shall  such 
corporation  have  the  right  to  condemn  the  lands,  hy- 
draulic structures,  water,  or  water  rights  of  any  cotton 
factory,  at  any  point  upon  the  same  water  course,  in  ac- 
tual and  prior  use  by  it  for  the  operation  of  its  plant ; 
but  may  condemn  the  lands,  hydraulic  structures,  wa- 
ter, or  water  rights  of  such  cotton  factory  in  excess  of 
what  is  actually  in  use,  or  may  be  used  at  normal  stages 
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of  the  stream,  for  the  operation  of  its  plant  as  already 
established  at  the  time  the  condemnation  proceeding  is 
commenced.  Such  corporation  may  by  condemnation  ac- 
quire the  right  to  flood  grist  mills  and  industries  in  con- 
junction therewith,  together  with  lands  and  water  rights 
appertaining  thereto.  In  all  cases  just  compensation 
shall  first  be  paid  to  the  owner  in  the  manner  provided 
by  law  for  all  property  taken." — Section  3627. 

"Any  corporation  which  exercises  any  of  the  rights 
conferred  by  this  article,  shall,  after  the  completion  of 
its  works  and  plants,  be  under  the  duty  and  obligation 
to  the  public  to  manufacture  and  sell  to  the  public  elec- 
tric current  produced  at  its  plants,  and  any  corporation 
manufacturing,  selling  and  supplying  power,  heat,  light, 
or  electricity  produced  by  water  as  a  motive  force  un- 
der the  provisions  of  this  article,  must  sell  such  power, 
heat,  light,  or  electricity  to  any  person  or  persons,  mu- 
nicipal or  other  corporations,  in  the  order  in  which  re- 
quests or  demands  are  made  for  such  light,  heat,  power, 
or  electricity.  Nothing  herein,  however,  shall  be  con- 
strued to  require  any  such  corporation  to  furnish  light, 
heat,  power,  or  electricity  to  any  person  or  persons,  cor- 
poration or  corporations,  until  satisfied  of  his  or  its 
financial  responsibility,  and  except  in  conformity  with 
its  reasonable  rules  and  regulations  and  reasonable 
prices  for  the  same,  aud  except  as  far  as  the  capacity  of 
its  plant  will  permit." — Section  3636. 

3.  I  direct  attention  to  that  clause  in  section  3636  of 
the  Code  which  declares  that  "any  corporation  which 
exercises  any  of  the  rights  conferred  by  this  article, 
shall,  after  the  completion  of  its  works  and  plants,  be 
under  the  duty  and  obligation  to  the  public  to  manu- 
facture and  sell  to  the  public  electric  current,"  etc.  In 
other  words,  under  the  express  language  of  section  3636 
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of  the  Code,  the  Alabama  Interstate  Power  Company  will 
be  under  no  duty  to  serve  the  public  until  it  constructs 
its  dam  at  the  dam  site  which  it  has  obtained  by  pur- 
chase and  at  said  dam  site  has  completed  its  necessary 
works  and  plants.  In  fact,  a  careful  reading  of  section 
3627  of  the  Code  and  of  the  entire  article  of  the  Code  of 
which  it  forms  a  part  convinces  me  that  it  was  the  plain 
purpose  of  the  legislature,  in  said  section  and  article,  to 
invest,  first,  the  right  of  condemnation,  in  the  corpora- 
tion seeking  td  take  advantage  of  its  terms,  of  all  prop- 
erties necessary  to  the  proper  construction  of  a  dam, 
power  plant,  and  other  structures  necessary  and  appro- 
priate to  its  use  for  the  purposes  indicated  in  the  chap- 
ter, and  then,  after  the  construction  of  such  dam,  pow- 
er plant,  and  other  structures,  etc.,  at  such  dam  site,  sec- 
ond, the  right  to  condemn,  below  the  dam  power  plant, 
etc.,  so  constructed  on  the  same  stream,  the  unused  and 
unneeded  parts  of  other  dams,  hydraulic  structures,  etc. 
It  is,  of  course,  necessary  that  a  corporation  which  is 
chartered  to  serve  the  public  shall  be  given  the  right 
to  condemn  sufficient  private  property  to  enable  it  to 
complete  the  works  necessary  to  the  proper  perform- 
ance of  its  public  functions.  In  the  instant  case  the 
.Interstate  Power  Company  has  purchased  a  dam  site 
on  the  Tallapoosa  river,  a  nonnavigable  stream,  and, 
while  it  alleges  in  its  pleadings  that  it  has  expended 
much  money  in  and  about  its  contemplated  improve- 
ment, it  does  not  allege  that  it  has  constructed  or  even 
commenced  the  construction  of  a  dam,  a  power  plant, 
or  any  other  sort  of  hydraulic  structure  on  said  stream 
at  said  dam  site  or  at  any  other  point  on  said  stream. 
While  its  pleadings  abound  in  allegations  as  to  what  the 
Interstate  Power  Company  intends  in  the  future  to  do, 
the  bald  fact  remains  that  all  that  it  really  shows,  by 
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it«  pleadings  to  have  actually  clone,  is  that  it  has  bought, 
on  each  side  of  the  Tallapoosa  river,  an  acre  or  two  of 
ground  as  a  site  for  a  dam  which  it  intends  in  the  future 
to  erect  for  the  purpose  of  impounding  the  waters  of 
the  river  above  the  dam.  I  can  readily  see  how  the  ac- 
quisition by  the  power  company  of  this  dam  site  can  be 
held  to  confer  upon  it  the  right  of  condemnation  of 
lands  and  properties  above  the  dam  site  which  are  likely 
to  be  needed  by  the  company  in  impounding  the  water 
above  the  dam.  I  can  also  readily  see  that,  if  the  com- 
pany now  needs  more  land  than  it  now  possesses  at  or 
near  the  dam  site,  either  up  or  down  the  stream  for  the 
purpose  of  properly  constructing  its  dam,  power  house, 
and  other  necessary  structures,  it  should  be  held  to  pos- 
sess the  power  to  condemn  such  lands.  In  so  far  as  the 
instant  case  is  concerned,  the  purchase  by  the  Interstate 
Power  Company  of  the  dam  site  was  a  necessary  prelim- 
inary to  the  erection  by  it  of  a  dam  or  dams  on  the  Tal- 
lapoosa river  and  through  the  water  thus  impounded 
above  the  dam  or  dams  to  sen'c  the  public.  As  it  was 
thought  by  the  legislature  that  the  water  thus  impounded 
above  the  dam  or  dams  would,  when  a  power  company 
authorized  to  exercise  the  powers  conferred  by  the  arti- 
cle commenced  operations,  increase  the  normal  flow  of 
water  in  the  river  below  the  dam  or  dams,  the  legislature 
conferred  the  power,  to  be  exercised  as  an  incident  to 
the  real,  true  improvement  of  the  river  by  the  power 
company  because  of  the  erection  of  such  dam  or  dams,  to 
condemn  the  unused  and  unneeded  portions  of  dams, 
etc.,  of  private  parties  down  stream.  In  this  way  the 
power  company  could  perpetually,  at  all  available 
points  down  the  stream,  get  the  benefit  of  the  increased 
power  which  the  water  which  it  had  impounded  had  ad- 
ded to  the  stream,  and  at  the  same  time  do  no  harm  to 
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a  private  enterprise  already  established  on  the  stream 
below  the  dam. 

4.  Under  the  holding  of  the  majority,  a  foreign  cor- 
oration  which  has  obtained  a  license  to  do  business  in 
this  state  has,  in  so  far  as  the  real  truth  of  this  matter 
is  concerned,  by  the  purchase  of  an  acre  or  two  of  ground 
on  each  side  of  the  Tallapoosa  river,  acquired  the  right 
to  now  condemn  to  its  use  all  of  the  unneeded  portions 
of  every  private  dam  on  the  river  below  the  proposed 
dam  site,  although  it  is  not  required  by  the  act  under 
which  this  power  of  condemnation  is  held  to  have  been 
conferred  to  do  any  service  for  the  public  until  "after 
the  completion  of  its  works  and  plants"  at  the  proposed 
dam  site.  In  my  opinion  this  proposed  condemnation 
of  property  10  miles  below  the  proposed  dam  site  is 
shown  by  the  pleadings  to  be  totally  unnecessary  to  the 
erection  by  the  Interstate  Power  Company  of  its  "works 
and  plants,"  has  no  connection  with  such  erection,  and 
that,  until  the  power  company  sees  proper  to"  complete 
its  "works  and  plants,"  no  public  necessisty  for  the  pro- 
posed condemnation  can  be  shown.  When  the  "works 
and  plants"  have  been  completed — if,  indeed  the  power 
company  sees  proper  at  some  time  in  the  future  to  do 
so — then,  according  to  my  construction  of  the  statute 
the  power  company  may  be  held  to  possess  the  power 
it  now  seeks  to  put  into  exercise.  In  my  opinion  the 
completion  by  the  power  company  of  its  "works  and 
plants"  is  a  condition  which  must  precede  any  such  con- 
demnation as  is  sought  by  this  proceeding. 
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Shortridge,  et  al.  v.  Southern  Mineral  Land  Co. 

Bill  to  Quiet  Title,  Etc. 

(Decided  May  14,  1914.    G5  South.  354.) 

1.  Vendor  and  Purchaser;  Contract;  Construction  and  Operation: 
Equitable  Title. — ^A  written  instrument  based  on  a  valuable  consid- 
eration for  the  sale  of  all  the  interest  that  the  vendor  had  in  certain 
land  which  had  been  entered  by  another  with  funds  of  the  vendor, 
reciting  that  suit  had  been  started  by  the  vendor  to  obtain  title, 
which,  when  obtained,  he  agreed  to  convey  to  the  purchaser,  con- 
veyed a  perfect  equity  in  such  land  as  between  vendor  and  pur- 
chaser. 

2.  Quieting  Title;  Relief;  Lackey, — ^Where  complainant  had  a  per- 
fect equity  in  the  land  as  between  itself  and  the  respondent  under 
the  agreement  here  set  out,  the  doctrine  of  laches  has  no  application 
to  a  bill  to  quiet  title,  as  there  was  no  obligation  on  complainant  to 
file  the  bill  until  the  respondents  asserted  their  legal  title  in  an 
action  at  law. 

3.  Same;  Coats. — Where  all  the  respondents  but  one  disclaimed  any 
interest  in  or  claim  upon  the  land,  title  to  which  was  sought  to  be 
quieted  and  the  evidence  disclosed  that  they  had  parted  with  their 
interest  before  the  filing  of  the  bill,  the  costs  should  have  been 
decreed  only  as  against  the  remaining  respondent. 

4.  Appeal  and  Error;  Assignment;  Joint  Assignment, — ^The  general 
rule  is  that  assignments  of  error  made  jointly  by  all  the  respondents 
as  to  matters  prejudicial  to  some  of  them  only  will  not  be  regarded. 

Appeal  from  Bibb  Chancery  Court 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  the  Southern  Mineral  Land  Company  against 
W.  W.  Shortridge  and  others  to  quiet  title  to  land,  and 
to  divest  the  title  out  of  respondents  and  vest  it  in  com- 
plainant. From  a  decree  overruling  demurrei's  to  the 
bill,  respondents  appeal.    AflSrmed. 

The  bill  avers  that  on  June  13,  1858,  one  George  D. 
Shortridge  executed  and  delivered  to  the  Shelby  Coal 
Company  an  instrument  in  writing,  a  copy  of  which  is 
hereto  attached,  marked  Exhibit  A,  and  is  as  follows : 

'^State  of  Alabama,  Dallas  County.  Know  all  men 
by  these  presents,  that  I,  Gteorge  D.  Shortridge,  for  and 
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in  consifleration  of  the  8um  of  f  70,  the  receipt  of  which 
I  hereby  acknowledge,  have  sold  to  the  Shelby  Coal 
Tompany  all  the  ripht  and  title  which  is  vested  in  me 
to  a  certain  tract  or  tracts  of  land  lying  in  Bibb  county, 
in  the  state  aforesaid,  known  as  the  Spivey  land,  con- 
taining 240  acres,  more  or  less;  said  land  having  been 
entered  at  the  Tuscaloosa  land  office  by  one  Beverly 
Spivey  some  time  in  the  winter  or  spring  of  1856,  under 
the  graduation  law,  with  funds  advanced  by  me.  Said 
Spivey  having  absconded  without  having  given  me  a 
deed  for  the  same  according  to  the  contract,  I  have  filed 
a  bill  in  chancery  in  the  chancery  court  of  Bibb  county 
to  compel  him  to  do  so.  Now,  in  the  event  that  the  de- 
cree is  rendered  in  my  favor,  or  in  the  event  I  am  able 
to  obtain  title  in  any  other  way,  I  hereby  obligate  my- 
self to  make  such  title  as  I  may  then  have  to  the  Shelby 
Coal  Company ;  they  having  paid  me  the  sum  aforesaid 
as  a  consideration  therefor.  Witness  my  hand  and  seal 
this  the  30th  day  of  June,  1858.  [Signed]  George  D. 
Shortridge." 

The  bond  was  filed  in  the  office  of  the  judge  of  pro- 
bate of  Bibb  county  July  19,  1902,  and  recorded  on  the 
same  day.  The  bill  alleges  that  on  January  28,  1856, 
Beverly  Spivey  did  enter  and  purchase  from  the  Unit- 
eil  States  government  a  certain  tract  of  land  in  Bibb 
county,  Ala.,  described  as  follows :  W.  i^,  N.  E.  14,  E. 
V2,  N.  W.  14,  and  W.  1/2  of  S.  E.  i^,  all  in  section  3, 
township  24,  range  11  E.,  and  that  the  above  land  is  all 
the  land  which  was  ever  entered  or  purchased  from  the 
United  States  government  by  Beverly  Spivey.  It  is 
then  alleged  that  search  has  been  made,  and  no  record 
can  be  found  in  the  Bibb  chancery  court  having  refer- 
ence to  any  suit  by  George  D.  Shortridge  against  Bever- 
ly Spivey,  and  that,  so  far  as  orator  is  able  to  ascertain, 
no  deed  or  other  conveyance  has  ever  been  executed  by 
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Beverly  Spivey  to  Gteorge  Shortridge,  or  any  one  claim- 
ing under  him.  It  is  then  averred  that  George  D.  Short- 
ridge is  dead,  and  that  the  respondents  named  are  all 
of  the  heirs  at  law  of  the  said  Gteorge  D.  Shortridge.  It 
is  then  averred  that  orator  has  title  by  mesne  convey- 
ances from  the  Shelby  Coal  Company  by  virtue  of  the 
above-mentioned  instrument  to  lands  described.  Then 
follows  the  usual  allegation  as  to  possession,  etc.,  and 
asserted  claim  of  title  by  respondent.  The  respondents 
answered,  setting  up  that  they  had  conveyed  to  G. 
Rotholz  all  of  their  interest  in  the  lands  mentioned  in 
said  bill,  and  that  they  now  have  no  right,  title,  or  in- 
terest in  or  incumbrance  upon  the  same.  Rotholz  was 
then  made  a  party  to  the  bill  and  filed  the  demurrers 
and  also  answers  to  the  bill. 

Haley  &  Haley  and  T.  M.  Bradley,  Jr.,  for  appel- 
land.    No  brief  reached  the  Reporter. 

Thetford,  Blakby  &  Strassburger,  for  appellee. 
Under  the  assignment  of  error  each  ground  of  demurrer 
must  be  good  in  order  to  work  a  reversal. — Aetna  L.  I. 
Co.  V.  La^seter,  153  Ala.  630.  It  must  appear  that  all 
the  parties  who  joined  in  the  assignment  of  error  have 
been  injured  thereby,  or  the  assignment  cannot  be  held 
to  be  good. — KinibreU  v,  Rodgers,  90  Ala.  339;  Gillcif 
t\  Denman,  64  South.  97. 

DB  GRAFFENRIED,  J.— The  instrument,  a  copy  of 
which  is  attached  to  the  original  bill,  and  which  bears 
date  June  30,  1858  (and  which  the  reporter  will  set 
out),  conveyed,  between  the  Shelby  Iron  Company  and 
George  D.  Shortridge,  a  perfect  equity  in  the  lands  re- 
ferred to  in  the  instrument,  and  which  lands  are  describ- 
ed by  government  numbers  in  the  bill.    This  instrument 
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recites  that  the  grantee  had  paid  the  grantor  in  full  for 
the  land,  and,  while  it  did  not  convey  the  legal  title  to 
the  land,  it  did  convey,  as  between  the  grantor  and  the 
grantee,  a  perfect  equity  in  said  lands  to  the  grantee. 
The  instrument  show^s  that  the  grantee  had  performed 
his  every  duty  to  the  grantor,  and  that  nothing  was  left 
to  be  done  by  either  party,  except  for  the  grantor  to  per- 
fect his  title  to  the  property  and  then,  without  further 
or  other  consideration,  convey  the  legal  title  to  the  gran- 
tee. This  situation  clearly  differentiates  this  case  from, 
and  takes  it  out  of  the  operation  of  the  rules  laid  down 
in  the  cases  of,  Young  v.  La  them,  132  Ala.  341,  31  South. 
448,  Smith  v.  Gordon,  136  Ala.  495,  34  South.  838,  Brad- 
ley V.  Bell,  142  Ala.  383,  38  South.  759,  and  Lady  Emley 
CI.  &  R,  R.  Co.  V.  Gordon,  155  Ala.  528,  46  South.  938, 
and  which  cases  are  referred  to  by  counsel  for  appel- 
lants in  their  briefs. 

1.  As  there  resided  in  appellee,  as  between  the  ap- 
pellee and  respondents,  a  perfect  equity  in  the  lands,  no 
occasion  arose  requiring  the  appellee  to  file  this  bill 
until  the  respondents,  or  some  one  through  whom  they 
claimed  the  naked  legal  title,  asserted,  by  legal  proceed- 
ings, a  claim  to  the  land.  The  chancellor,  in  his  decree 
overruling  the  demurrer  to  the  bill,  properly  held  that, 
in  so  far  as  the  doctrine  of  laches  is  concerned,  this  case 
fell  within  the  influence  of  the  principle  which  was 
announced  by  this  court  in  Fowler  v.  Alabama  Iron  d 
Steel  Co.,  164  Ala.  414,  51  South.  393,  in  which  case  it 
was  said  that: 

"Since  the  time  when  complainant — or  its  predeces- 
sors in  interest,  if  that  was  the  case — came  into  posses- 
sion and  had  been  so  asserting  its  equitable  title,  it  has 
not  needed  to  invoke  the  affirmative  relief  of  equity,  ex- 
cept in  response  to  the  action  at  law  now  pending.  Dur- 
ing such  time  the  doctrine  of  laches  had  no  application 
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to  its  situation,  and  doubtless  for  this  purpose,  if  there 
were  no  actual  possession,  general  acts  of  ownership 
would  be  suflScient." 

In  this  case  both  parties  claim  through  a  common 
source,  viz.,  George  D.  Shortridge.  .  As  George  D.  Short- 
ridge conveyed  the  entire  equity  in  the  land  to  a  cor- 
poration through  which  complainant,  by  an  unbroken 
chain  of  title,  claims  the  land,  and  as  there  descended 
to  the  heirs  of  said  George  D.  Shortridge  only  the  naked 
legal  title  to  the  land,  the  complainant,  in  possession  of 
the  land,  was  under  no  obligation  to  file  this  bill  until 
the  respondents,  holding  the  naked  legal  title,  saw  prop- 
er to  assert,  in  an  action  at  law,  their  legal  title  to  the 
land. — Fowler  v.  Ala.  Iron  &  Steel  Co.,  supra. 

It  seems  plain,  therefore,  that  the  chancellor  commit- 
ted no  error  in  overruling  the  demurrer  to  the  bill. 

2.  The  above  discussion  leads  to  the  conclusion  that 
the  chancellor  committed  no  error  in  rendering  a  de- 
cree in  favor  of  the  complainant  granting  to  it  the  relief 
prayed  for  in  the  bill.  The  evidence  sustains  the  alle- 
gations of  the  bill,  and  we  find  nothing  in  the  evidence 
which  would  justify  this  court  in  reversing  the  decree  of 
the  chancellor  in  granting  to  the  complainant  the  relief 
which  it  sought  by  its  bill.  The  evidence  discloses,  how- 
ever, that  only  one  of  the  respondents,  G.  Rotholz,  has 
any  interest  in  this  litigation.  The  other  respondents, 
by  their  answer,  disclaimed  any  interest  in  or  claim 
upon  the  property,  and  the  evidence  discloses  that  they 
had  parted  with  their  interest  before  the  filing  of  the 
bill.  The  chancellor,  however,  rendered  a  decree  in 
favor  of  the  complainant  against  all  of  the  respondents 
for  the  costs.  In  our  opinion  the  decree  in  this  partic- 
ular should  be  corrected  and  a  decree  here  rendered  re- 
quiring the  said  G.  Rotholz  to  pay  the  costs  of  this 
cause. 
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3.  It  is  not  inappropriate  for  us  to  call  attention  to 
the  fact  that  in  this  case  all  of  the  appellants  jointly 
assigned  error.  It  may  be  that,  under  the  influence  of 
the  rules  laid  down  in  Davis,  et  al.  v.  Vandiver  &  Co., 
160  Ala.  454,  49  South.  318,  and  Oilley,  et  a?,  v.  Denman, 
185  Ala.  561,  64  South.  97,  the  appellant,  Rotholz,  did 
not  properly  present  to  us  for  review  the  questions  above 
discussed.    The  general  rule  is  that: 

"Assignments  of  error  made  jointly  by  all  the  de- 
fendants as  to  matters  prejudicial  to  some  of  them  only 
will  be  disregarded." — Davis,  et  al.  v,  Vandiver  d  Co., 
supra;  OiUey,  et  al.  v.  Denman,  sv/pra. 

The  operation  of  the  quoted  rule  is  invoked  by  the 
appellee  in  this  case;  but  the  rights  of  the  appellee  to 
an  affirmance  of  its  decree  upon  the  merits  is  clear,  and 
we  have  deemed  it  unnecessary  to  determine  whether 
the  rule  quoted  from  Davis,  et  al.  v.  Vandiver  &  Co.,  su- 
pra, is  or  is  not  operative  upon  the  assignments  of  er- 
ror which  we  find  upon  this  record. 

The  decree  of  the  court  below  is  corrected,  and  as 
connected  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClbllan  and  Sayre,  JJ.,  con- 
cur. 
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Curry  v.  Leonard. 

BUI  to  Set  Aside  a  Deed  and  Charge  With  Personal 
Property. 

(Decided  May  14,  1914.    65  Soath.  362.) 

1.  Equity;  Hearing;  BUI  and  An^urer. — Where  an  action  is  pre- 
sented for  liearing  upon  the  bill  and  the  answer  and  the  answ«- 
deuiesj  all  the  allegations  of  the  bill,  the  undenied  allegations  of  the 
answer  must  be  taken  as  true. 

2.  Deeds;  Validity;  Undue  Influence;  Confidential  Relations. — 
Where  one  claims  under  a  conveyance,  made  to  him  by  one  to  whom 
he  stood  in  strong  confidential  relationship,  a  benefit  which  would 
not  have  been  expected  in  the  case  of  competent  and  prudent  parties 
dealing  at  arm*s  length,  the  law  presumes  ttie  donee  to  have  be^i 
the  dominant  party,  and  casts  on  him  the  burden  of  proving  tliat  the 
transaction  was  voluntary  on  the  donor*s  part. 

3.  Same;  Principal  and  Agent, — ^Where  a  principal  se^s  to  avoid  a 
conveyance  between  himself  and  his  agent  on  account  of  undue  influ- 
ence, he  has  the  burden  of  showing  that  the  agent  occupied  a  ik)s!- 
tion  of  advantage,  in  fact,  over  the  principal,  before  the  burden  will 
be  cast  ui>on  the  agent  of  showing  the  voluntarj'  character  of  the 
transaction. 

4.  Same;  Master  and  Servant. — Where  a  single  woman  having  no 
near  relative  or  friends  shortly  l)efore  her  death  conveyed  her  proi>- 
erty  to  her  farm  manager  who  had  attended  to  her  business  affairs, 
and  also  acted  as  her  personal  servant,  the  conveyance  reciting  that 
it  was  in  consideration  of  his  services  which  were  reasonably  worth 
the  value  of  the  property,  it  will  not  be  presumed  that  the  grantee 
is  the  dominant  party,  and  the  burden  of  showing  undue  influence 
rests  uix)n  the  rejiresentatives  of  the  grantor. 

5.  Same;  Contemplation  of  Death. — The  fact  that  the  conveyance 
was  made  in  contemplation  of  death  does  not  affect  the  burden  of 
proof  as  to  undue  influence  where  the  grantor  had  contractual  capac- 
ity ;  for  if  the  conveyance  had  l>een  in  form,  a  devise,  the  beneficiary 
would  not  have  been  compelled  to  establish  its  voluntary  character, 
in  the  absence  of  a  showing  that  he  was  active  in  procuring  its  execu- 
tion. 

Appeal  from  Pickens  Chancery  Court 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  M.  B.  Curry  as  administrator  against  William 
T.  Leonard  to  set  aside  a  conveyance  of  land  and  to 
charge  respondent  with  certain  money  and  evidences  of 
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debt  alleged  to  have  been  transferred  by  a  gift  to  him 
from  complainant's  testator.  Decree  for  respondent  and 
complainant  appeals.    Affirmed. 

Curry  &  Robison  and  Patton,  for  appellant.  Coun- 
sel abandon  all  grounds,  except  those  of  fraud  and 
undue  influence  with  the  insistence  that  where  a  trans- 
action is  assailed  on  the  grounds  of  fraud  the  burden 
is  on  respondent  to  prove  the  absence  of  fraud  and  that 
he  acted  in  entire  good  faith. — Penny  v.  McCollough, 
134  Ala.  580.  Confidential  relations  existing,  the  law 
presumes  the  exercise  of  undue  influence  and  requires 
clear  and  convincing  proof  to  the  contrary. — Couch  v. 
Couch,  148  Ala,  332.  This  extends  to  all  classes  of 
cases  in  which  confidence  is  reposed,  and  in  such  cases 
the  onus  is  on  the  party  in  whom  the  confidence  is 
placed  to  show  that  no  fraud,  undue  influence,  or  other 
improper  motive  entered  into  the  transaction. — Phillips 
V,  Bradford,  147  Ala.  352;  Kyle  v.  Perdue,  95  Ala.  579; 
Ryan  v.  Price,  106  Ala.  584. 

Jack  M.  Pratt,  for  appellee.  The  answer  was  wholly 
and  fairly  a  complete  denial  of  all  the  material  alle- 
gations of  the  bill,  and  in  the  absence  of  evidence  to 
sustain  the  allegation  of  the  bill,  the  burden  of  proof  is 
not  shifted  to  appellee.  The  admissions  and  denials 
must  be  taken  together  and  due  weight  must  be  accord- 
ed the  undisputed  denials  of  the  answer. — Daugh- 
di^ll  v,  LockhaH,  61  South.  802 ;  Crawford  v.  Kirksey, 
50  South.  590.  Every  person  who  is  sui  juris  and  un- 
der no  legal  disability  may  dispose  of  property  as  he 
pleases  by  gift  or  otherwise. — Mc^Leod  v,  McLeod,  40 
South.  414;  Bayne  v.  Bayne,  43  South.  562;  Zanders  v. 
Gurley,  44  South.  1023.  As  in  the  last  cited  case,  the 
conveyance  here  sought  to  be  set  aside  was  based  on  a 
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valuable  consideration  #nd  drafted  by  an  attorney  em- 
ployed by  the  grantor  for  tUat  purpose  who  acted  as  her 
adviser.  This  was  sufficient  to  meet  any  burden  resting 
upon  respondent. — ^Authorities  supra. 

SAYRE,  J. — ^Appellant  filed  the  bill  in  this  case  to 
set  aside  a  deed  of  land  made  by  his  intestate  to  ap- 
pellee and  to  charge  appellee  with  certain  money  and 
evidences  of  debt  alleged  to  have  been  transferred  by 
gift  from  intestate  to  appellee.  The  bill  averred  that 
the  transactions  between  complainant's  intestate  and 
defendant  were  affected  with  fraud  in  several  sorts ;  but 
now  the  insistence  is  only  that  the  deed  to  the  land  and 
the  transfers  of  personalty  were  procured  by  undue  in- 
fluence, and  the  case  depends  upon  the  propriety  vel 
non  of  applying  the  technical,  though  salutary,  rules  as 
to  the  burden  of  proof  placed  by  the  courts  upon  the 
beneficiary  in  transactions  between  persons  standing  in 
a  confidential  relation,  where  the  exercise  of  undue  in- 
Hence  is  charged. 

In  his  answer  defendant  denied  positively  and  cir- 
cumstantially the  averments  of  fraud  in  all  the  forms 
alleged  in  the  bill.  He  further  averred  that  the  sever- 
al transactions  complainant  sought  to  impeach  were  not 
gifts  at  all,  but  were  made  upon  adequate  valuable  con- 
siderations, and  were  the  result  of  intestate's  independ- 
ent and  uninfluenced  volition  after  she  had  taken  the 
advice  of  counsel.  Defendant  did,  however,  admit  that 
at  the  time  of  the  transactions  in  question  .complain- 
ant's intestate  was  a  maid,  65  or  more  years  of  age, 
without  near  relatives  or  friends,  and  lived  alone  with 
defendant  at  her  home  in  the  country  on  the  tract  of 
land  in  dispute;  that  he  had  lived  with  her  and  had 
been  her  constant  friend  and  companion  for  about  11 
years,  assisting  her  in  her  business  affairs,  caring  for 
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her  in  sickness,  superintending  the  cultivation  of  her 
land,  repairing  houses  and  fences,  and  working  under 
her  direction  in  whatever  capacity  she  required  of  him ; 
and  that  during  the  entire  period  and  until  her  death  on 
August  18,  1912,  9  days  after  the  deed  had  been  exe- 
cuted, she  had  been  in  poor  health  and  required  much 
care  and  attention,  which  he  gave,  along  with  his  ser- 
vices in  looking  after  her  business  affairs,  without  other 
compensation  than  his  food  and  clothing  and  a  small 
crop  he  made  each  year  on  a  few  acres  of  her  land ;  that, 
as  recited  in  the  deed,  deceased  conveyed  her  land  to 
him  on  consideration  of  her  "feeling"  for  him  and  in 
full  settlement  of  an  acknowledged  indebtednes  on  ac- 
count of  his  faithful,  continuous,  diligent,  and  success- 
ful attention  to  her  business  affairs.  The  deed  recited 
further  that  the  contracting  parties  did  have  on  the  day 
of  its  date  a  complete  settlement  of  all  their  dealings 
and  transactions  of  every  kind,  and  that  the  deed  should 
stand  as  defendant's  receipt  in  full  for  the  same.  It  may 
be  well  to  add,  out  of  abundance  of  caution,  that  there 
is  no  intimation  in  bill  or  answer  of  the  existence  at  any 
time  of  illegitimate  relations  between  defendant  and 
complainant's  intestate.  The  record  in  respect  of  this 
conveyance  presents  the  strongest  aspect  of  complain- 
ant's case,  and  we  need  not  stop  to  detail  the  charges  or 
denials  in  regard  to  some  minor  transactions  antedat- 
ing the  execution  of  the  deed.  No  testimony  was  taken ; 
the  case  being  submitted  for  final  decree  on  bill  and 
answer. 

Appellant's  contention  is  that  the  concessions  of  the 
answer  are  sufficient  to  establish  such  a  case  of  con- 
fidential relations  as  to  put  upon  defendant  the  burden 
of  proving  that  the  intention  to  execute  the  deed  result- 
ed from  a  "pure,  voluntary,  and  well-understood"  act  of 
the  mind  of  deceased.     Proceeding  on  the  hypothesis 
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that  deceased  was  of  sound  and  disposing  mind,  that  the 
relations  between  the  parties  were  legitimate,  that  de- 
ceased was  indebted  to  defendant  on  the  considerations 
recited  in  the  deed  and  averred  in  the  answer,  that  the 
land  was  no  more  than  a  fair  equivalent  for  the  indebt- 
edness, and  that  defendant  resorted  to  no  actual  fraud 
or  deceit  in  procuring  the  deed  to  be  executed,  as  we 
must  proceed  in  view  of  the  manner  in  which  the  case 
is  presented  for  decision,  the  theory  of  complainant's 
case  comes  to  this:  That,  l)ecauae  defendant  and  de- 
ceased lived  in  a  relation  which  must  have  been  charac- 
terized by  some  degree  of  intimacy,  and  defendant  for 
a  long  time  acted  as  the  agent  of  deceased  in  the  trans- 
action of  her  business  affairs,  deceased  must  be  pre- 
sumed to  have  executed  the  deed  under  dures^i  of  an  in- 
fluence that  defendant  had  accjuired  over  her. 

In  cases  of  this  sort  the  qivestion  as  to  who  is  the 
dominant  spirit  in  the  transaction  is  of  vital  import- 
ance. Where  the  party  claiming  under  a  conveyance 
has  thereby  acquired  from  one  to  whom  he  stood  in  some 
confidential  or  fiduciary  relation  a  notable  benefit  such 
as  would  not  be  expected  in  the  case  of  comj^etent  and 
prudent  parties  dealing  at  arm's  length,  a  situation 
which  has  been  most  frequently  illustrated  in  cases  of 
voluntary  donation,  equity,  on  a  principle  of  general 
public  policy,  presumes  the  dominance  of  the  donee  or 
party  claiming  the  benefit  of  the  contract,  and  imposes 
upon  him  the  burden  of  proving  that  the  transaction 
was  the  result  of  the  donor's  free  will,  exercised  with 
a  knowledge  of  the  facts  that  might  have  influenced 
him  to  a  different  course.  This  is  not  a  doctrine  of  gen- 
eral and  indiscriminate  suspicion.  It  is  applied  in  cases 
of  agency  only  where  the  circumstances  show  it  to  be 
probable  that  the  agent  has  an  advantage  over  the  prin- 
cipal.    But  ordinarily  there  is  no  reason  for  presum- 
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ing  that  principal  and  agent  stand  upon  a  footing  of 
inequality.  And,  if  the  principal  or  his  representative 
seeks  to  avoid  a  transaction  with  his  agent  on  the  doc- 
trine of  presumed  influence,  to  put  the  burden  of  ex- 
planation upon  the  agent,  it  must  first  be  shown  that 
the  latter  occupied  a  position  of  advantage  in  fact. 

The  charges  of  the  bill  are  denied,  and  prove  noth- 
ing. Defendant's  admissions  prove  only  that  he  was 
employed  and  trusted  in  the  capacity  of  a  plantation 
supertntendent  or  overseer  working  under  the  direction 
of  complainant's  intestate,  and  that  he  cared  for  her  in 
sickness.  We  have  not  the  advantage  of  that  compre- 
hensive view  of  the  relation  between  the  parties  which 
might  have  been  afforded  by  evidence  covering  the 
period  of  their  association  and  the  immediate  circum- 
stances of  the  transaction  in  question.  Actual  fraud  is 
not  to  be  presumed,  nor  does  the  doctrine  of  confidential 
relations  and  its  resultant  rule  as  to  the  burden  of  proof 
become  operative  in  cases  of  the  sort  here  shown  until 
something  in  the  transaction  arouses  a  just  suspicion, 
and  it  is  made  reasonably  to  appear  that  the  defendant 
held  in  general  a  position  of  actual  dominating  in- 
fluence. Undue  influence  is  not  to  be  presumed  from 
the  rough  and  loosely  defined  relation  of  owner  and 
farm  superintendent,  even  though  the  superintendent 
acts  also  as  a  servitor  in  the  performance  of  those  min- 
istrations which  may  be  called  for  by  the  owner's  feeble 
health.  On  the  case  shown  by  the  admissions  of  the  an- 
swer in  this  record  the  conveyance  under  attack  must 
be  accepted  as  made  upon  an  adequate  consideration, 
for  so  it  appears  on  the  face  of  the  transaction,  and  de- 
fendant has  admitted  nothing  to  the  contrary.  It  must 
also  be  taken  as  the  product  of  the  grantor's  competent, 
free  volition,  for  there  is  no  inference  as  a  matter  of  law, 
and  we  are  unwilling  to  infer  as  matter  of  fact,  on  the 
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admissions  of  the  answer,  that  there  is  the  probability 
of  undue  influence  having  been  exerted.  These  admis- 
sions do  not  induce  the  conclusion  that  the  mind  and 
will  of  deceased  were  under  the  influence  and  control 
of  defendant.  Everything  admitted  is  consistent  w^ith 
the  hypothesis  that  the  parties  held  to  each  other  a  po- 
sition of  mutual  independence,  or  even  that  the  woman 
was  the  dominant  spirit.  Nor  is  the  case  altered  by 
the  reflection  that  the  deed  was  probably  made  in  view 
of  the  grantor's  death,  then  close  at  hand.  Her  con- 
tractual capacity  must  still  be  presumed,  for  it  is,  in 
effect,  affirmed  in  the  answer,  and  there  is  no  proof 
upon  the  subject.  The  circumstance  that  her  death  fol- 
lowed closely  has  only  the  effect  of  surrounding  the 
transaction  with  some  of  the  characteristic  influence  of 
a  testamentary  disposition.  But,  if  the  transaction  had 
been  in  form  and  legal  effect  a  devise,  it  is  clear  on  the 
authorities  that  defendant  would  not  have  been. called 
upon  to  show  its  free  and  independent  character  in  the 
absence  of  proof  or  admission  that  defendant  was  ac- 
tive in  procuring  its  execution.  There  is  here  neither 
proof  nor  admission  of  that  sort  On  these  considera- 
tions we  reach  the  conclusion  that  the  chancellor's  de- 
cree should  be  affirmed. 

There  was  lack  of  necessary  parties  to  the  bill;  the 
heirs  of  deceased  being  omitted.  But  no  objection  was 
taken  on  this  ground,  and  we  have  sought  to  dispose 
of  the  case  on  its  merits  so  far  as  they  have  appeared 
in  defendant's  answer. 

Affirmed. 

Anderson,  C.  J.,  and  McOlbllan  and  dbGbafpbn- 
BiBD,  JJ.,  concur. 
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ACCOUNT. 

Account;  Action  On;  Liability. — An  account  includes  every  Item 
of  indebtednes  by  contract  express  or  implied;  hence,  where  defend- 
ant had  an  agent  engaged  in  the  purchase  of  cotton,  and  wrote  the 
agent  to  arrange  with  the  bank  to  honor  checks  for  the  purchase 
price  of  cotton  which  would  be  taken  up  with  drafts  on  defendant, 
and  plaintiff  bank  agreed  to  such  an  agreement,  it  could  recover  on 
account  for  the  amount  of  checks  honored  but  not  taken  up. — Harris, 
Cortner  d  Co.  v.  Oneonta  T.  rf  B.  Co.,  484. 

ACTIONS. 

Actions;  Joinder. — Under  sections  5328-9,  Code  1907,  the  bene- 
ficiary of  the  fire  policy,  who  has  suffered  a  loss  may  join  actions  on 
the  policy  with  those  on  an  award  made  in  arbitration,  in  the  same 
complaint. — Union  M.  Ins.  Co.  v.  Charlie's  T.  Co.,  443. 

ACTS  CITED  OR  CONSTRUED. 
General. 

1878-9  p.  198.  Turner  v.  Davis,  77. 

1909      p.  165.  Bigbee  F.  Co.  v.  Smith,  552. 

1909      p.  305.  Ziniman  v.  State,  9. 

1911       p.  192.  Turner  v.  Davis,  77. 

1911      p.  198.  Wbodlawn  R.  &  D.  Co.  v.  Hawkins.  234. 

1900  i  p.  107.  Long  v.  0*Rear,  558. 
1907  p.  383.  I^ng  v.  O'Rear,  558. 
1907  (S.  S.)  201.  Long  v.  O^Rear.  558. 

ADVERSE  POSSESSION. 
See  Ejectment. 

Adverse  Possession;  Prescription;  Rights  of  Oovernment. — A 
grant  by  the  United  States  will  be  presumed  on  proof  of  adverse, 
exclusive  and  uninterrupted  posses.sion  by  another,  whenever  by 
possibility  a  right  might  be  acquired  in  any  manner  known  to  the 
law,  notwithstanding  neither  limitation  nor  prescription  runs  against 
the  United  States  to  the  impairment  of  its  title  to  property.  Such 
presumption,  however,  is  rebuttable  in  favor  of  the  government  or  its 
grantees. — Carter  v.  Walker,  140. 

ALTERATION  OF  INSTRUMENTS. 

Alteration  of  Instruments;  Effect. — ^Where  a  party  to  a  written 
contract  procures  a  third  person  to  become  a  joint  obligor  therein,  or 
make  any  change  on  the  face  of  the  paper  varying  its  legal  effect  or 
operation,  the  alteration  invalidates  the  contract  in  toto;  the  en- 
dorsement of  a  contract  of  guaranty  by  one  of  the  parties  without 
the  consent  of  the  other  does  not  invalidate  the  contract. — Baker  v. 
Lehman  W.  d  Co.,  493. 

Same;  Collateral  Agreement;  Effect. — Where  the  guaranty  by  a 
third  person  that  the  purchaser  would  perform  his  part  of  the  con- 
tract was  endorsed  on  the  paper  containing  the  contract,  but  was  a 
mere  gratuity,  neither  the  alteration  nor  cancellation  of  the  guaranty 
affected  the  rights  or  liability  of  the  seller. — /ft.  493. 

4S— 186 
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APPEAL  AND  ERROR. 
1.  Harmless  Error. 

(a)  Evidence. 

Appeal  and  Error;  Harmless  Error;  Evidence, — ^Where  It  was 
admitted  that  defendant  shot  deceased  from  behind  a  rail  fence  while 
deceased  was  traveling  down  the  road,  If  It  was  error  to  admit  opin- 
ion evidence  as  to  the  range  of  gnn  fire  from  wads  found  In  the  road. 
It  was  harmless. — Monis  v.  The  State,  1. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Since  Acts  1911, 
p.  102,  makes  a  patent  prima  fade  evidence  of  the  sale  of  the  land  and 
of  the  payment  of  the  purchase  money,  any  error  In  admitting  evi- 
dence to  prove  payment  of  the  purchase  money  by  the  holder  of  the 
land  certificate  was  harmless. — Turner  v.  Davis,  77. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^The  erroneous 
exclusion  of  evidence  Is  rendered  harmless  where  it  was  sulisequently 
admitted. — Streit  v.  Wilkerson,  et  a^.,  88. 

Appeal  and  Error;  Harmless  Error;  Evidence. — ^Where  the  ac- 
tion was  against  the  railroad  company  for  loss  by  fire  set  out  by 
sparks  from  a  locomotive,  it  was  not  harmful  to  permit  plaintiff  to 
ask  witness  whether  he  had  ever  heard  of  a  locomotive  setting  fire 
to  a  building  110  feet  from  the  track. — L.  d  N.  R.  R.  Co.  v.  Stanley^ 
95. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  action 
was  for  work  done  and  defendant  sought  to  recoup  damages,  efror 
in  permitting  a  question  to  defendant  as  to  what,  in  his  Judgment, 
he  had  been  damaged  by  the  defective  condition  of  the  guttering  on 
his  house,  was  prejudicial  and  grounds  for  a  reversal. — Troy  L.  d  C. 
Co.  V.  BosweU,  409. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  in- 
surer waived  all  questions  as  to  the  fact  and  sufficiency  of  the  proof 
of  loss,  secondary  evidence  by  the  Insured  as  to  the  contents  of  the 
proof  of  loss,  was  harmless  if  erroneously  admitted. — Union  M.  Ins. 
Co.  V.  Charlie's  T.  Co.,  443. 

(b)  Pleading. 

Same;  Harmless  Error;  Pleading. — ^Where  the  court  gives  the 
general  affirmative  charge  for  a  defendant  as  to  a  count  In  a  com- 
plaint, any  error  In  overruling  demurrer  to  such  count  Is  reudored 
harmless. — C.  of  Ga.  Ry.  Co,  v.  Hingson,  40. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  plaintiff 
had  the  full  benefit  of  the  issues  sought  to  be  presented  under  one 
count  of  the  complaint,  in  other  counts  to  which  no  demurrers  was 
sustained,  she  was  not  prejudiced  by  the  sustaining  of  the  demurr^ 
to  the  count  In  question. — Liverett  v.  N.  C.  d  St.  L.  Ry.,  111. 

Appeal  and  Error;  Harmless  Error. — ^A  party  cannot  complain 
of  the  action  of  the  court  in  striking  a  pleading  filed  as  an  answer 
to  his  pleading. — Drew  r.  Ft.  Payne  Co.,  285. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  a  def^id- 
ant  can  make  the  identical  defense  under  other  pleas,  he  is  not  preju- 
diced by  the  sustaining  of  demurrers  to  a  plea. — Eason  D, .  Co.  v. 
Mtg.  Showcase  Co.,  454. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  defendant 
had  the  benefit  of  substantially  the  full  defense  in  other  pleas  to 
which  no  demurrers  were  sustained,  any  error  in  sustaining  demur- 
rers to  similar  pleas  was  harmless. — Mass.  M,  L.  I.  Co.  v.  Crenshoic, 
460. 

Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  the  same 
defense  is  available  under  other  pleas  no  harm  Is  done  by  sustaining 
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demurrers  to  similar  pleas,  eyen  if  erroneous. — Bicker  v.  Lehnuinf 
WeU  d  Co.,  493. 

Appeal  and  Error;  Harmless  Error, — ^The  court  will  not  consid^ 
whetlier  it  was  liarmful  to.  sustain  tlie  demurrers  to  special  pleas 
setting  up  matter  not  available  under  tlie  general  issue,  where  d^end- 
ant  offered  no  evidence. — Oeorge  v.  Roberts,  521. 

Appeal  and  Error;  Harmless  Error;  Striking  Pleading. — ^Wh«e 
a  complaint  contained  counts  in  trespass  on  land  for  cutting  timber 
therefrom,  and  a  count  for  the  penalty  imposed  by  section  0085. 
Code  1907,  for  cutting  trees  on  the  land,  error  in  striking  the  count 
in  trespass  was  not  cured  by  the  retention  of  the  count  for  statutory 
penalty,  as  the  causes  of  action  stated  in  the  different  counts  were 
not  the  same. — Corona  C.  d  I.  Co.  v.  L.  E.  Moore  S.  Co.,  593. 

(c)  Instructions. 

Same;  Instructions.— Where  plaintiff  was  entitled  to  the  general 
charge  except  as  to  the  claim  for  the  statutory  poialty  of  $10  a 
tree,  and  the  verdict  was  for  only  $122.54,  and  the  nncontroverted 
evidence  showed  that  there  was  not  less  than  80  trees  cut,  it  is 
apparent  that  the  Jury  did  not  find  for  the  plaintiff  on  the  penalty, 
and  hence,  the  giving  of  plaintiff's  special  instructions  and  the  refusal 
of  such  instructions  to  defendant  was  harmless  error. — Turner  v. 
Dat'is,  77. 

(d)  Favorable  to  Appellant. 

Appeal  and  Error;  Harmless  Error;  Favorable  to  Appellant. — 
Error  in  allowing  attorney's  fees  for  foreclosing  a  mortgage,  the 
mortgage  not  providing  therefor,  was  favorable  to  appellant,  where 
appellee  sued  him  to  recover  the  excess  of  the  amount  bid  at  the 
sale  over  the  mortgagee's  proper  demand,  and  hence,  was  harmless. 
— Perry  r.  Seals,  514. 

2.  Review. 

(a)  Necessity  of  Exception. 

Appeal  and  Error;  Review;  Exceptions. — In  the  absence  of  any 
exceptions  reserved  to  any  part  of  the  court's  oral  charge,  objec- 
tions thereto  cannot  be  reviewed  on  appeal. — Pryor  r.  The  State,  29. 

(b)  Discretion. 

Appeal  and  Error;  Review;  Discretion. — Although  the  compet- 
ency of  a  witness  to  testify  to  the  sanity  or  insanity  of  a  person 
rests  largely  for  determination  in  the  discretion  of  the  trial  court, 
yet  where  the  trial  court  falls  into  such  error  as  to  amount  clearly 
to  an  abuse  of  such  discretion,  the  appellate  court  will  review  and 
reverse  on  account  thereof. — Woods  v.  The  State,  29. 

Same;  Review;  Discretion;  New  Trial. — The  denial  of  a  new 
trial  on  the  ground  that  the  verdict  was  contrary  to  the  great  weight 
of  the  evidence  will  not  be  disturbed  on  appeal  unless  the  verdict  is 
plainly  and  palpably  contrary  to  the  great  weight  of  the  evidence. — 
C.  of  Ga.  Ry.  Co.  v.  Hingson,  40. 

Same;  Denial  of  Netc  Trial. — Where  a  new  trial  is  denied,  based 
on  the  verdict  being  contrary  to  the  evidence,  such  action  will  not 
be  reversed,  unless  the  preponderance  of  the  evidence  against  the 
verdict  is  so  decided  as  to  clearly  convince  that  it  is  wrong  and 
unjust  after  allowing  all  reasonable  presumptions  of  its  correctness. 
— Cont.  Cas.  Co.  v.  Ogbum,  398. 

Same;  Review;  Discretion. — ^The  denial  of  leave  to  file* a  plea 
presenting  a  new  defense,  after  the  dose  of  the  evidence,  was  the 
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exercise  of  the  discretion  of  the  court,  not  to  be  reviewed  unlecss 
clearly  abused. — Union  M.  Ins.  Co.  v.  Charlie's  T.  Co.,  443. 

Appeal  and  Error;  Review;  Discretion. — ^The  refusal  to  allow 
special  pleas  to  be  filed  after  the  conclusion  of  the  evidence  Is  within 
the  discretion  of  the  trial  court  and  not  reviewable  exc^t  for  abuse. 
— Bixhp'Theisen  Co.  v.  Evans,  SCyi. 

(c)  Matters  Not  Shown. 

Appeal  and  Error;  Review;  Rulings  on  Demurrers. — Where  the 
Judgment  entry  shows  rulings  on  demurrer  to  the  original  complaint, 
and  to  each  count  thereof,  and  that  the  complaint  was  amended  and 
the  demurrers  re-Interposed,  and  that  demurrers  to  the  complaint 
as  amended  was  overruled,  but  disclosed  no  action  on  demurrers  to 
the  different  counts  of  the  amended  complaint,  assignments  of  error 
based  on  rulings  on  demurrer  to  different  counts  of  the  complaint 
are  not  reviewable. — C.  of  Qa,  Ry.  Co.  v.  Hingson,  40. 

Appeal  and  Error;  Review;  Bill  of  Exceptions. — ^Where  It  Is 
sought  to  review  rulings  on  the  motion  to  strike  a  particular  plea, 
such  rulings  must  be  shown  by  bill  of  exceptions,  as  the  minute  entry 
on  the  record  is  not  sufficient  to  authorize  such  review. — Cont.  Cos. 
Co.  V.  Ogburn,  398. 

Appeal  and  Error;  Review;  Matters  Presented, — Where  a  party 
voluntarily  strikes  a  count  from  his  complaint,  he  eliminates  from 
consideration  on  his  appeal  all  rulings  of  the  trial  court  relating 
exclusively  to  that  count,  and  nothing  thereon  Is  presented  for 
review. — Moss  v.  King,  et  al.,  475. 

(d)  Presumptions. 

Appeal  and  Error;  Review;  Presumption. — ^Where  the  bill  of 
exceptions  recites  that  the  foregoing  being  all  of  the  evidence,  where- 
upon defendant  requested  the  court  to  give  a  certain  written  charge 
which  Is  set  out  and  that  the  court  refused  to  give  It,  the  bill  of 
exceptions  failing  to  indicate  otherwise  at  what  stage  of  the  trial 
the  charge  was  asked,  It  was  sufficiently  shown  that  the  charge 
was  requested  before  the  jury  retired,  and  there  Is  no  presumption 
that  it  was  not  requested  at  the  proper  time. — C.  of  Ga.  Ry.  Co.  v. 
Courson,  155. 

Appeal  and  Error;  Review;  Presumption. — Where  the  transcript 
of  the  judgment  of  the  justice  of  the  peace  recited  the  filing  of  an 
answer  by  the  garnishee,  a  letter  written  by  the  agent  of  the 
garnishee  will  be  presumed  to  be  the  answer  referred  to,  where  It  was 
the  only  document  appearing  In  the  record  that  could  be  called  an 
answer  by  the  garnishee. — Hutson  v.  III.  Cent.  R.  R.  Co.,  436. 

(e)  Nature  and  Form  of  Exception. 

Same;  Nature  and  Form;  Exceptions. — Construing  sections  3016, 
and  5346,  Code  1907,  it  Is  held  that  written  charges  requested  are 
not  within  the  rule  requiring  that  the  bill  of  exceptions  should  show 
that  the  exceptions  to  the  oral  or  main  charge  of  the  court  were 
taken  and  made  before  the  jury  retired. — C.  of  Ga.  Ry.  Co.  r.  Cowr- 
son,  155. 

(f)  Misjoinder  In. 

Appeal  and  Error;  Misjoinder;  Right  to  Object. — ^Where  the  ap- 
peal Is  by  one  party  alone,  that  party  Is  not  In  position  to  raise  the 
objection  on  appeal,  that  another  party  was  Improperly  joined  in  the 
hiU.— Seaboard  A.  L.  Ry.  Co.  v.  Anniston  Mfg.  Co.,  264. 
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(g)  Finding  of  Court  and  Jury. 

Appeal  and  Error;  Review;  Finding  of  Chancellor. — ^Wbere  the 
evidence  is  conflicting,  and  the  decree  and  Judgment  rendered  by  the 
chancellor  flnds  support  in  the  evidence,  his  findings  on  the  facts 
will  not  be  disturbed  on  appeal. — Joiner  v.  Watkins,  211. 

Appeal  and  Error;  Review;  Finding  of  Court  or  Jury. — ^Unless 
plainly  and  palpably  contrary  to  the  great  weight  of  the  evidence, 
the  Judgment  of  the  trial  court  sitting  without  a  Jury  based  on  evi- 
dence ore  tenus  will  not  be  disturbed  on  appeal. — Oingold  v.  Coplon, 
d40. 

(h)  Matters  Reviewable. 

Appeal  and  Error;  Questions  Reviewable;  Theory  in  Trial 
Court. — Where  the  case  was  tried  in  the  circuit  court  as  involving 
title  as  in  ejectment,  this  court  will  adopt  the  same  theory  on  appeal. 
—PhiUps  V.  Philips,  545. 

(1)  Questions  Presented. 

Same;  Questions  Presented;  Affirmative  Charge. — The  request 
for  a  general  affirmative  charge  is  not  sufficient  to  raise  the  question 
of  defect  in  proceedings  for  the  removal  of  cause  of  forcible  entry 
and  detainer  from  the  Justice  to  the  circuit  court,  as  will  operate  to 
exclude  defendant  from  the  benefit  of  the  statute  as  to  a  trial  in  the 
circuit  QovLVt.—Phillips  v.  Phillips,  545. 

3.  Time  of  Taking. 

Appeal  and  Error;  Perfecting;  Tims. — Where  the  first  call  of 
the  division  was  on  April  21,  and  the  appeal  was  taken  April  4,  the 
appeal  was  perfected  and  filed  within  the  time  under  the  provi- 
sions of  section  2870,  where  it  was  submitted  at  the  first  call  of  that 
division  during  the  following  November,  as  the  spring  call  for  that 
division  was  held  before  the  time  for  the  return  of  the  appeal. — Cudd 
V.  Reynolds,  207. 

4.  Who   May. 

Appeal  and  Error;  Parties  Entitled. — One  not  a  party  to  a 
cause  cauBot  prosecute  an  appeal  therefrom  to  the  Supreme  Court: 
hence,  attorneys  for  the  assignee  or  trustee  for  the  benefit  of  credi- 
tors, cannot  appeal  from  a  decree  fixing  their  fees  on  an  order 
removing  the  trustee. — Pake  v.  Leinkauf  B.  Co.,  307. 

5.  Judgments  Appealable. 

Same;  Decrees  Appealable;  Discharge  of  Trustee. — Aa  oraer  re- 
moving an  assignee  or  trustee  appointed  for  the  benefit  of  creditors 
is  a  mere  incident  of  the  administration  of  the  trus'*.  and  Is  not  a 
final  decree  within  the  purview  of  section  1SH7,  Code  1907,  and 
hence,  not  appealable. — Pake  v.  Leinkauf  B.  Co.,  307. 

Appeal  and  Error;  Satisfaction  of  Judgment;  Effect. — ^Wherea 
party  has  in  effect  coerced  satisfaction  of  an  ordinary  Judgment 
at  law,  his  appeal  from  such  Judgment  will,  as  a  general  rule,  be 
dismissed  on  motion  of  the  other  party. — Shannon  v.  Mower,  472. 

Same. — Where  the  attorney  of  the  party  obtaining  the  Judgment 
orally  notified  the  attorney  of  the  Judgment  defendant  that  no  appeal 
would  be  taken  by  plaintiff,  coupled  with  the  request  that  such 
attorney  have  defendant  pay  the  Judgment  to  the  clerk  of  the  court, 
and  defendant  paid  to  the  clerk  the  amount  of  the  Judgment  and 
costs,  the  subsequent  appeal  by  plaintiff  to  review  the  assessment 
of  damages  awarded  will  be  dismissed  on  motion  of  defendant. — lb. 
472. 
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APPEAL  AND  ERROR— Continued. 
C,  Assignments. 

Appeal  and  Error;  Assignmetits ;  Waiver. — Where  appellant's 
counsel  did  not  sign  the  assignments  of  error,  and  the  case  was 
submitted  without  objection,  the  CovLvt  of  Appeals  had  a  right  to 
di3regard  the  irregularity  and  treat  It  as  waived  by  appellee. — Ex 
parte  Shoaf,  394. 

Appeal  and  Error;  Assignment;  Joint  Assignment. — ^The  general 
rule  is  that  assignments  of  error  made  jointly  by  all  the  respondents 
as  to  matters  prejudicial  to  some  of  them  only  will  not  be  regarded. 
—Shortridge  v.  So.  Min.  L.  Co.,  660. 

7.  Law  of  Case. 

Same;  Law  of  Case. — It  is  proper  for  a  trial  court  to  refuse 
instructions  not  in  accord  with  rulings  in  the  same  case  on  a  previoas 
appeal. — Bixhy-Theisen  Co.  v.  EvaAs,  507. 

8.  Order  Discharging  Receiver. 

Appeal  and  Error;  Nature  of  Right. — Appeals  are  of  statutory 
creation  and  while  remedial  and  entitled  to  a  liberal  construction, 
yet  the  authority  for  an  appeal  must  be  found  in  the  statute. — Ex 
parte  Jonas,  567. 

Same;  Final  Decree;  Discharge  of  Receiver. — ^A  receiver  is  but 
an  officer  of  the  court,  and  his  discharge  cannot  affect  any  of  the 
substantial  merits  of  the  cause,  and  in  the  absence  of  a  statutory 
provision  for  an  appeal  by  a  receiver  from  an  order  of  dismissal,  an 
appeal  cannot  be  maintained ;  such  an  order  not  being  a  final  decree 
within  the  purview  of  section  2837,  Code  1907.— 76.  567. 

Same;  Who  May;  Final  Decree. — ^Under  the  direct  provisions  of 
section  2837,  Code  1907,  the  personal  representative  of  one  injured 
by  a  final  decree  may  perfect  an  appeal  which  must  be  taken  within 
twelve  months. — Ih.  567. 

Same;  Review;  Discretion. — ^In  the  absence  of  abuse  an  order  of 
a  court  made  in  the  exercise  of  its  judiciary  discretion  will  not  be 
reviewed  on  appeal. — 76.  567. 

Same;  Orders  Appealable;  Removal  of  Trustee. — Construing 
sections  6060  and  6102,  in  connection  with  section  2837,  Code  1907, 
it  is  held  that  the  order  removing  the  trustee  was  not  a  final  decree 
in  such  a  sense  as  will  support  an  appeal,  since,  under  section  2837. 
Code  1907,  a  final  decree  is  one  on  the  merits  which  settles  the 
equities  litigated,  and  the  right  of  the  trustee  to  administer  the 
trust,  does  not  affect  the  substantial  equities. — Ih.  567. 

9.  Directed  Verdict 

Appeal  and  Error;  Review;  Directed  Verdict. — ^In  determining 
the  propriety  of  a  directed  verdict,  on  appeal,  the  evidence  offered  by 
the  party  against  whom  the  verdict  is  directed  must  be  accepted  as 
true.-— A/cGotr^n.  L.  d  E.  Co.  v.  McDonald  L.  Co.,  580. 

ASSAULT  AND  BATTERY. 
1.  Civil. 

Assault  and  Battery;  Passenger;  Self -Defense ;  Plea. — Where 
the  action  was  for  injury  from  an  assault  by  the  conductor  of  a 
street  car,  pleas  alleging  that  plaintiff  and  defendant's  servants 
became  engaged  in  a  difficulty,  as  to  which  the  servant  was  without 
fault,  and  that  he  attempted  to  repel  and  prevent  an  attack  upon 
him,  using  no  more  force  than  was  reasonably  necessary,  stated  the 
essential  elements  of  self-defense  and  are  not  demurrable. — Beyer  v. 
B'ham  R.  L.  d  P.  Co.,  56. 
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ASSAULT  AND  BATTERY^-Continued 

Same. — Where  the  conductor  was  not  In  fact  being  assaulted 
when  he  struck  plaintiff,  the  burden  was  on  the  carrier  to  show  that 
the  conductor  had  reasonable  grounds  for  apprehending  a  present 
assault  and  his  honest  belief  therein. — Ih,  56. 

Same;  Duty  to  Retreat. — For  the  purpose  of  self-defense  there 
is  no  duty  to  retreat  where  the  defense  stops  short  of  killing  or  at- 
tempting to  kill,  and  hence,  apprehension  of  serious  bodily  harm 
is  not  an  essential  element  of  such  self-defense. — IJ),  56. 

8am£;  Damages. — ^The  peculiar  doctrine  of  the  criminal  law 
with  reference  to  a  plea  of  self-defense  in  cases  of  homicide,  or 
assault  with  intent  to  kill,  is  not  applicable  to  a  civil  action  for 
non-felonious  assault;  the  doctrine  being  founded  on  the  idea  that  a 
man  should  flee  rather  than  take  the  life  of  another. — Tb.  56. 

ASSIGNMENTS. 

Assignment;  Benefit  of  Creditors;  Trustees. — The  right  of  a 
trustee  to  whom  an  assignment  has  been  made  for  the  benefit  of  cred- 
itors to  compensation  is  a  mere  incident  of  the  trust  and  not  a 
property  right — Ex  parte  Jonas,  567. 

ASSUMPSIT. 

Assumpsit;  Effect  of  Express  Contract;  Specific  Sum. — ^Where 
the  evidence  showed  an  express  contract  to  do  certain  work  for  a 
stipulated  sum,  and  that  the  work  had  been  done  according  to  con- 
tract, the  contractor  could  recover  for  the  same  under  the  common 
counts  for  work  and  labor.— iS'^  L.  d  S.  F.  R.  R.  Co.  v.  Hall,  353. 

Assumpsit;  Common  Count;  Executory  Contract. — Where  plain- 
tiff shows  only  a  right  to  damages  for  a  breach  by  defendant  of  an 
executory  contract  he  fails  to  make  out  a  case,  and  cannot  recover 
under  the  common  count. — Elrod  L.  Co.  v.  Moore,  430. 

ATTACHMENT. 

Attachment;  Courts;  Construction. — Attachment  proceedings 
were  unknown  to  the  common  law  and  are  purely  statutory,  and  the 
statutes  authorizing  and  regulating  such  proceeding  are  strictly  con- 
strued in  favor  of  those  against  whom  they  are  directed ;  hence, 
Jurisdictional  facts  must  appear  of  record,  and  no  presumptions  are 
indulged  in  favor  of  jurisdiction,  and  the  jurisdiction  exercised  by 
the  superior  court  does  not  extend  beyond  what  is  expressly  shown. 
— Herrick  v.  Herrick,  439. 

Sams;  Non^Resident  Defendant;  Record;  Statute. — Under  sec- 
tion 2931,  Code  1907,  a  default  Judgment  against  a  non-resident 
defendant,  begun  by  attachment  was  valid,  although  the  record  did 
not  affirmatively  show  that  a  copy  of  the  notices  or  advertisements 
was  mailed  to  defendant ;  it  not  being  necessary  for  the  record  to  af- 
firmatively show  either  that  a  copy  of  the  advertisement  was  mailed 
to  defendant  or  that  his  residence  was  unknown. — lb.  439. 

Attachment;  Additional  Affidavit;  Failure  to  Make. — The  fail- 
ure to  make  additional  affidavit  required  by  section  2929,  Code  1907, 
affects  the  levy  only,  and  not  the  issuance  of  the  writ,  and  although 
the  levy  coiUd  be  reduced  or  discharged  on  proper  motion,  a  proper 
complaint  or  count  should  not  be  stricken  for  that  reason. — Corona  C. 
d  I.  Co.  V.  L.  E.  Moore  S.  Co.,  593. 

Same;  Waiver  of  Failure  to  File. — ^A  general  appearance  by  a 
non-resident  defendant  made  subsequent  to  the  levy  of  attachment, 
was  a  waiver  of  the  failure  of  plaintiff  to  file  the  additional  affidavit 
required  by  section  2929,  Code  1907,  the  same  being  a  mere  irregu- 
larity.—/ft.  593. 
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ATTORNEY  AND  CLIENT. 
1.  Lden  of  Attorney. 

Attorney  and  Client;  Lien;  Statutory  Provision. — Under  Bub- 
dlTision  2,  section  3011,  Code  1907,  an  attorney  for  plaintUT  has  a 
lien  on  the  cause  of  action,  and  may  Intervene  to  prosecute  an  appeal 
from  a  Judgment  for  defendant,  notwithstanding  the  parties  have 
settled  the  cause  pending  the  appeal. — Fuller  v.  Lanett  Bleaching  Co., 
117. 

BANKS  AND  BANKING. 
1.  Setting  Off  Deposits. 

Banks  and  Banking;  Deposit;  Bet-Off. — ^Where  a  defendant  had 
a  balance  on  deposit,  and  was  Indebteded  to  the  bank  on  notes  not 
yet  due,  the  bank  cannot  set  off  such  unmatured  Indebtedness  against 
a  writ  of  garnishment  issued  at  the  Instance  of  a  plaintiff  suing  sudi 
defendant  depositor,  since,  on  an  action  by  such  defendant  for  his 
balance,  the  bank  could  not  set  off  such  unmatured  indebtedness 
against  defendant. — First  yat.  Bank  v.  Minge,  405. 

BANKRUPTCY. 

Bankruptcy;  Trustee;  Right  to  Intervene. — The  right  of  a  trus- 
tee in  bankruptcy  to  intervene  in  a  case  pending  in  the  courts  of 
this  state  is  to  be  determined  under  and  by  the  practice  and  rules  of 
the  state  court. — Drew  v.  Ft.  Payne  Co.,  285. 

Same;  Premature  Proceedings. — ^A  trustee  in  bankruptcy  acts 
prematurely  In  assuming  to  proceed  as  a  party  in  a  cause  in  the  state 
court  before  permission  granted  to  intervene  in  the  court  either 
affirmatively  or  tacitly,  and  papers  filed  by  him  in  such  court  may 
be  stricken  out  on  motion. — Ih.  285. 

BOUNDARIES. 

Boundaries;  Disputed  Lines;  Verdict. — Where  the  Jury  found 
for  plaintiff  and  established  the  "B.  M.  G.  survey  as  the  true  line  of 
the  N.  E.  quarter,  of  the  N.  W.  quarter,  section  10,  T.  13,  R.  10,  E.," 
such  verdict  left  the  matter  at  large,  and  did  not  specify  the  loca- 
tion of  the  true  line  in  such  a  way  that  it  could  be  marked  out  by  an 
officer,  and  hence,  was  fatally  defective. — Wade  v.  Gilmer,  524. 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  Instrument;  Bill;  Showing  Transfer  of  Note. — 
Where  the  bill  shows  the  transfer  of  the  note  by  the  respondent  to  a 
purchaser,  a  prayer  for  the  unconditional  cancellation  or  restoration 
of  the  notes  might  render  the  bill  demurrable  In  part  Yet,  a  prayer 
for  the  return  of  the  note,  the  execution  of  which  is  alleged  to  have 
been  Induced  by  fraud,  or  in  default  thereof,  for  a  decree  for  the 
amount  of  the  note,  did  not  render  the  bill  demurrable,  although  the 
bill  showed  that  the  note  had  been  transferred  by  respondent. — So. 
States  Fire  Ins.  Co.  v.  Kelly,  259. 

CARRIERS. 

1.  Of   Passengers. 

(a)  Boarding  Trains. 

Carriers;  Passengers;  Injury;  Complaint. — Where  a  passenger 
was  injured  by  being  caught  between  the  car  and  the  platform  while 
hanging  on  the  hand  rail  at  the  car  steps,  a  complaint  which  allies 
that  the  train  was  rapidly  approaching  the  platform,  does  not  neces- 
sarily aver  that  the  train  was  going  at  a  rapid  rate  of  speed,  since 
such  allegation  may  apply  to  the  time  between  plaintiff's  mounting 
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CARRIERS— Continued. 

the  step  of  the  car,  an^  the  approach  to  the  platform. — C,  of  Ga.  Ry. 
Co.  V.  Binggon;  40. 

Same;  Boarding  Moving  Train. — A  passenger  attempting  to 
board  a  moving  train  after  he  had  alighted  at  an  intermediate  point 
need  exercise  only  ordinary  care. — lb.  40. 

Same;  Negligence;  Question  for  the  Court. — Whether  the  pas- 
senger In  boarding  a  moving  train,  in  grabbing  the  handrail  of  the 
step  of  the  vestibule  of  a  sleeping  car  and  holding  on  to  it  was 
guilty  of  negligence  in  falling  to  jump  off  the  train  while  It  was 
running  at  three  or  four  miles  an  hour,  Instead  of  hanging  on  and 
sustaining  an  injury  by  being  caught  between  the  train  and  the 
station  platform,  although  warned  of  the  danger  of  hanging  on,  was 
not  for  the  court,  since  the  court  could  not  say,  as  a  matter  of  law. 
that  the  passenger  could  have  safely  jumped  off  or  that  he  did  not 
have  the  right  to  believe  that  he  would  be  safer  where  he  was, 
notwithstanding  the  warning;  especially  In  the  absence  of  anything 
to  show  that  he  was  conscious  of  the  fact  that  to  remain  on  the  train 
was  dangerous. — 76.  40. 

Same;  Instruction. — ^Where  the  issue  was  whether  the  passenger 
was  negligent  In  failing  to  jump  off.  Instead  of  hanging  on  to,  the 
train  so  as  to  be  caught  between  the  train  and  a  station  platform, 
a  charge  which  pretermitted  a  knowledge  on  his  part  that  he  could 
escape  danger  by  releasing  his  hold,  and  which  hypothesized  his 
knowledge  of  his  perilous  position,  without  hypothesizing  his  belief 
that  the  peril  would  be  decreased  by  jumping  from  the  train,  was 
properly  refused. — lb.  40. 

(b)  Setting  Down  Passenger. 

Carriers;  Injuries;  Setting  Down  Passenger. — Either  the  stop 
must  have  been  insufficient,  or.  If  sufficient,  the  train  must  have  been 
negligently  started  with  knowledge  of  the  danger  of  the  passenger  to 
render  a  carrier  liable  for  an  Injury  to  a  passenger  caused  while 
alighting  from  a  train  at  a  station. — So.  Ry.  Co.  v.  Norwood,  49. 

Same;  Sufficiency  of  Stock. — ^Where  the  facts  were  undisputed 
it  became  a  question  of  law  whether  the  stop  was  sufficient  the 
action  being  for  Injury  to  a  passenger  caused  while  alighting  from 
a  train  at  a  station. — lb.  49. 

Same;  Statutory  Provision. — The  provisions  of  section  5473, 
Ck>de  1907,  are  not  intended  for  the  protection  of  a  passenger  who, 
having  reached  his  destination,  and  having  had  ample  time  to  alight, 
neglects  to  do  so  and  remains  upon  the  train  without  permission. 
— /&,  49. 

Same;  Instructions. — A  charge  that  it  was  the  duty  of  the  engi- 
neer to  ring  the  bell  or  blow  the  whistle  Immediately  before  the 
train  is  put  in  motion,  is  erroneous  In  an  action  for  an  Injury  to  a 
passenger  caused  as  he  was  alighting  from  a  train,  in  that  it  did  not 
refer  the  duty  to  the  time  specified  by  section  5473,  Code  1907. — Jb. 
40. 

Safne;  Sudden  Jerks  and  Jolts. — Where  the  jerk  is  not  in  any 
way  violent  or  unusual,  the  carrier  cannot  be  said  to  be  negligent  in 
starting  its  train  with  a  jerk  and  injuring  a  passenger  while  she  was 
alighting.— 76.   49. 

Carriers;  Passengers;  Injury;  Negligence. — ^Where  a  train 
stopped  long  enough  at  a  station  to  permit  a  passenger  to  get  his  over- 
coat and  grip  and  walk  down  on  the  bottom  step,  when  the  train  was 
suddenly  started,  throwing  him  to  the  ground,  an  inference  of  the 
carrier's  negligence  in  operating  the  train  was  afforded  the  jury 
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authorizing  them  to  base  thereon  a  verdict  for  plaintiff  for  the  car- 
rier's negligence,  under  count  4. — L.  d  N.  R.  R.  Co.  v.  Miller,  65. 

(c)  Assaulting. 

Carriers;  Passengers;  Assault  by  Conductor;  Instructions. — 
Where  the  action  was  for  Injury  to  a  passenger  from  assault  by  a 
street  car  conductor,  charges  that  if  plaintiff  was  between  the  gates 
of  the  car  when  he  was  struck  by  the  conductor,  he  was  still  a  pas- 
senger, and  the  relationship  of  carrier  and  passenger  had  not 
ceased,  and  that  the  relationship  of  carrier  and  passenger  continued 
to  exist  until  plaintiff  passed  from  the  gates  of  the  car,  were  mist- 
leading,  and  their  refusal  proper. — Beyer  v.  B.  R.  L.  d  P.  Co.,  56. 

Carriers;  Passengers;  Assault  On;  Pleading. — Where  the  com- 
plaint alleged  an  assault  and  battery  committed  on  plaintiff,  a  pas- 
senger, by  a  third  party,  while  plaintiff  was  In  defendant's  depot, 
and  that  defendant's  agent  in  charge  of  the  depot  had  knowledge  of 
the  impending  assault,  and  was  informed  that  the  assault  was  im- 
pending, and  that  it  was  necessary  to  intervene  to  protect  plaintiff, 
and  failed  and  refused  to  do  so,  it  stated  sufficient  facts  to  show  a 
duty  to  protect  plaintiff  from  the  assault,  and  a  breach  of  that  duty, 
and  was  not  defective  for  failure  to  show  that  the  agent  had  knowl- 
edge of  the  intended  assault  in  time  to  have  prevented  it. — 8o.  Ry. 
Co.  V.  Hayncs,  GO. 

Same;  Evidence. — Where  the  action  was  for  an  assault  on  a  pas- 
senger committed  by  a  third  party  in  defendant's  depot,  evidence 
that  plaintiff  did  not  continue  his  trip  for  which  he  had  purchased 
a  ticket,  was  not  erroneously  admitted. — lb.  60. 

Same. — ^It  was  not  error  to  refuse  to  allow  defendant  to  show 
that  its  agent  knew  nothing  at  all  of  any  ill  feeling  between  plaintiff 
and  the  assaulting  third  person. — lb.  60. 

Same;  Competency;  Mode. — ^Where  the  negligence  charged 
against  defendant  was  that  its  agent  knew  of  the  impending  assault 
and  failed  and  refused  to  intervene  to  protect  plain  tiff,  it  was  error 
to  permit  the  assaulting  party  to  testify  as  to  his  motive  or  reason 
for  the  assault,  the  tendency  of  which  was  to  show  that  plaintiff 
has  reported,  him  for  a  violation  of  the  liquor  laws ;  such  party  not 
being  sued,  and  defendant  not  being  responsible  for  his  secret  motives, 
—/ft.  60. 

Same. — Such  evidence  was  also  objectionable  as  being  the  secret 
or  uncommunicated  motive  or  intention  of  the  witness  and  a  mere 
conclusion. — lb.  60. 

(d)  Generally. 

Carriers;  Passengers;  Injury;  Complaint. — ^The  complaint  exam- 
ined and  each  count  held  to  sufficiently  state  a  cause  of  action  by  a 
passenger  against  a  carrier  for  a  failure  to  carry  in  accordance  with 
the  contract — B.  R.  L.  d  P.  Co.  v.  Sdsson,  70. 

Same;  Instructions. — As  trial  courts  cannot  be  required  to  charge 
that  there  is  or  is  not  evidence  of  a  particular  kind,  or  evidence  of  a 
given  fact,  the  court  will  not  be  put  in  error  for  refusing  to  charge 
that  there  was  no  proof  of  any  wanton,  willful  or  intentional  miscon- 
duct in  this  case. — lb.  70. 

(e)  Duty  to  Persons  Assisting. 

Carriers;  Passengers;  Persons  Assisting;  Liability. — Where  a 
person  enters  a  train  to  assist  a  passenger  to  board  it,  with  knowledge 
of  the  trainmen,  the  carrier  owes  such  person  the  duty  of  exercising 
ordinary  and  reasonable  care  not  to  injure  him,  including  the  obliga- 
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tion  to  allow  such  person  a  reasonable  opportunity  to  safely  alight,  if 
his  intention  to  do  so  is  known  to  the  trainmen. — Whaley  v.  L.  d  ^^ 
R.  R.  Co.,  72. 

Same;  Licensee;  Care  Required, — Where  one  enters  a  train  to 
keep  a  passenger  company  until  the  departure  of  the  train,  such  per- 
son Is  at  best  but  a  bare  licensee,  to  whom  the  carrier  owes  only  the 
duty  of  using  due  care  to  avoid  injuring  him  when  the  trainmen  dis- 
cover him  In  a  place  of  peril. — J&.  72. 

Same, — Where  there  was  no  evidence  that  the  flagman  saw  the 
licensee,  or  that,  if  the  flagman  saw  him,  there  was  anything  to  sug- 
gest that  such  person  was  In  danger  of  being  Injured,  or  that  the 
flagman  had  time  to  signal  the  engineer  to  stop  the  train,  the  train- 
men were  not  gutfty  of  willful  or  wanton  misconduct,  and  the  carrier 
was  not  liable. — Ih.  72. 

Same;  Issue;  Proof  and  Variance. — Where  the  complaint  was 
founded  on  the  theory  that  the  person  entered  the  train  to  assist  an 
elderly  person  in  boarding  It,  and  that  such  person  was  injured  while 
on  the  train  for  that  purpose,  and  the  proof  was  that  the  person 
injured  entered  the  train  solely  to  keep  the  passenger  company  until 
the  departure  .of  the  train,  there  was  a  fatal  variance  authorizing 
affirmative  instruction  for  defendant. — /&.  72. 

CERTIORARI. 

Certiorari;  Grounds;  Want  of  Jurisdiction, — The  office  of  the 
common  law  writ  of  certiorari  Is  to  bring  In  review  the  jurisdiction 
of  the  subordinate  tribunal,  or  the  regularity  of  Its  proceedings  as 
shown  upon  the  face  of  the  records;  conclusions  of  fact  cannot  be 
reviewed  unless  specially  authorized  by  statute. — Kirl>i/  v.  Com, 
Court,  611. 

CHARGE   OF  COURT. 
For  Instructions  In  particular  actions  see  that  title. 

1.  Reasonable  Doubt. 

Same;  Reasonable  Douht, — A  charge  asserting  that  If  all  the 
evidence  tending  to  establish  defendant's  guilt  can  be  reasonably 
reconciled  with  the  theory  of  innocence,  the  jury  should  acquit,  was 
refused  without  error. — Ducett  v.  The  State,  34. 

2.  Good  Character. 

Charge  of  Court;  Character, — ^Where  there  Is  evidence  of  the 
good  character  of  defendant,  he  Is  entitled  to  have  the  jury  instructed 
as  to  the  proper  function  and  possible  effect  thereof. — Ducett  v.  The 
State,  34. 

Same. — A  charge  asserting  that  proof  of  defendant's  good  char- 
acter, taken  In  connection  with  the  other  evidence  In  the  case,  may 
be  sufficient  to  generate  a  reasonable  doubt  entitling  defendant  to 
an  acquittal  of  the  offense  charged,  was  properly  refused.— 7^.  34. 

3.  Directing  Verdict. 

Charge  of  Court;  Directing  Verdict. — Where  defendant  was  not 
entitled  to  affirmative  Instruction  as  to  the  whole  complaint.  It  was 
not  erroneous  to  refuse' the  general  charge  as  to  the  respective  counts 
of  the  complaint,  where  such  requests  were  bad  In  form. — C.  of  Ga. 
Ry.  Co.  V.  Hingson,  40. 

Charge  of  Court;  Directing  Verdict, — ^Where  there  Is  ample  evi- 
dence to  support  a  verdict  and  judgment  for  plaintiff  under  the  com- 
plaint. If  believed  by  the  jury,  the  court  cannot  direct  a  verdict  for 
defendant.— 5.  R.  L.  d  P.  Co.  v.  Scisson,  70. 
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4.  Explaining  Written  Instructions. 

Same;  Explaining  Written  Charge. — As  explanatory  of  a  writ- 
ten charge  given  regarding  the  necessity  of  plaintiff  to  show  complete 
performance  of  his  contract,  the  court  had  a  right  to  instruct  the 
Jury  orally  in  respect  to  the  propriety  of  considering  certain  evldoiee 
in  that  connection,  as  the  oral  charge  did  not  limit  or  extend  the 
effect  of  the  written  charge,  but  only  explained  it. — 8t.  L.  d  8.  F. 
R.  R  .Co.  V.  Hall,  363. 

5.  Weight  or  Effect  of  Evidence. 

Charge  of  Court;  Effect  of  Evidence. — ^Where  there  was  no  dis- 
pute as  to  the  amount  due  under  the  contract,  if  the  contract  was 
binding,  the  charge  asserting  that  under  the  evidence  plaintiff  was 
entitled  to  recover  the  contract  price,  or  he  was  not  entitled  to  recover 
anything  was  not  a  charge  upon  the  effect  of  the  evidence. — St.  L.  d 
8.  F.  R.  R.  Co.  V.  Hall,  353. 

6.  Ignoring  Issues  and  Evidence. 

Charge  of  Court;  Ignoring  Issues. — ^Where  the  action  counted  on 
the  fire  policy,  as  well  as  on  an  award  and  arbitration  of  the  loss 
covered  by  the  policy,  a  charge  on  damages  which  Ignored  the  award 
was  properly  refused  as  Ignoring  Issues. — Union  M.  Ins.  Co.  v.  ChAir- 
lie's  T.  Co.,  443. 

7.  Misleading. 

Charge  of  Court;  Misleading  or  Argumentative. — Charges  which 
are  confused,  misleading  or  argumentative  may  be  refused  without 
error. — Johnson  v.  Colvin,  538. 

8.  Covered  by  Those  Given. 

*  Charge  of  Court;  Covered  Ity  Those  Oiven. — ^A  charge  is  properly 
refused  where  the  substance  of  said  charge  is  covered  by  charges 
already  given. — Bixhy-Theisen  Co.  v.  Evans,  607. 

CLERKS  OF  COURTS. 

Clerks;  Fees. — Construing  section  3,  Local  Acts  1901,  p.  107,  and 
Acts  1907,  p.  583,  and  Acts  Special  Session  1907,  p.  201,  it  is  held 
that  the  Acts  of  1907,  did  not  entitle  the  clerk  of  the  circuit  court 
of  Walker  county  to  ex  officio  fees  for  services  rendered  by  him  in 
the  law  and  equity  court  of  Walker  county. — Long  v.  O'R^ar,  558. 

Clerks;  Fees;  Suhpoenaes. — Under  sections  7881  and  7883,  Code 
1907,  a  clerk  of  the  court  is  not  entitled  to  fees  for  re-subpoenaing 
witnesses  called  by  the  state  in  criminal  prosecutions,  the  witnesses 
having  been  once  subpoenaed  and  the  case  continued;  the  calendar 
should  be  reset  so  as  to  inform  the  witnesses  when  to  return. — 0*Rear 
V.  Long,  597. 

CODE  SECTIONS  CITED  OR  CONSTRUED. 

1035.  Cole  V.  Sloss-S.  S.  &  I.  Co.,  192. 

2301.  Subd.  26.     Blgbee  Fert  Co.  v.  Smith,  552. 

2361.  Subd.  41.     Blgbee  Fert.  Co.  v.  Smith,  552. 

2411.  Bigbee  Fert.  Co.  v.  Smith,  552. 

2412.  Bigbee  Fert.  Co.  v.  Smith,  552. 
2423.  Head  v.  Lane,  et  al.,  335. 
2486.  Nichols  v.  Smith,  587. 

2508.  Nichols  v.  Smith.  587. 
2520.  Nichols  v.  Smith,  587. 
2780.     Ciidd  v.  Reynolds,  207 
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2837.  Pake  v.  Llenkauf  Banking  Co.,  307. 

2837.  Ex  parte  Jonas,  567. 

2856.  Ex  parte  Jonas,  567. 

2859.  Ex  parte  Jonas,  567. 

2929.  Corona  C.  &  I.  Co.  v.  L.  E.  Moore  Stave  Co.,  593. 

2931.  Herrick  v.  Herrick,  439. 

3011.  Sum.  2.    Fuller  v.  Lanett  Bleaching  Co.,  117. 

3016.  Cent,  of  Ga.  Ry.  Co.  v.  Courson,  155. 

3093.  Burrow  v.  Clifton,  297. 

3121.  Woodlawn  R.  &  D.  Co.  ▼.  Hawkins,  234. 

3126.  Drew,  et  al.  v.  Ft.  Payne  Co.,  285. 

3312.  Kirby  ▼.  Com.  Court  Marshall  County,  611. 

3348.  Head  v.  Lane,  et  al.,  335. 

3374.  Turner  v.  Davis,  77. 

3422.  Blackwell  v.  Harbin,  531. 

3423.  Head  v.  Lane,  et  al.,  335. 

34a3.  Ala.  Int.  Power  Co.  v.  Mt.  Vernon  Co.,  622. 

3627-37.     Ala.  Int.  Power  Co.  v.  Mt.  Vernon  Co.,  622. 

3754-58.     Nichols  v.  Smith,  587. 

3778.  National  Surety  Co.  v.  Fletcher,  605. 

3843.  Wade  v.  Gilmer,  524. 

3910.  Subd.  1.     Epsey  v.  Cahaba  C.  Co.,  160. 

3910.  Subd.  1.     L.  &  N.  R.  R.  Co.  v.  Bontrager,  181. 

3910.  Subd.  1.    Roden  Coal  Co.  v.  Ravarono,  200. 

3910.  Subd.  5.     So.  Ry.  Co.  v.  Witt  178. 

4160.  Burrow  v.  Clifton,  297. 

4196.  Burrow  v.  Clifton,  297. 

4198.  Burrow  v.  Clifton,  297. 

4283.  Phillips  v.   Phillips,   545. 

4492.  Marbury  L.  Co.  v.  Woolfolk,  254. 

4497.  Peoples  Bank  v.  Steinhart,  205. 

4497.  Cudd  v.  Reynolds,  207. 

4497.  Marbury  L.  Co.  v.  Woolfolk.  254. 

4561.  Sun  Ins.  Office  v.  Mitchell,  420. 

4572.  Mass.  Mut.  Ins.  Co.  v.  Crenshaw,  460. 

4573.  Mass.  Mut.  Ins.  Co.  v.  Crenshaw,  460. 

5328.  T'nion  M.  Ins.  Co.  v.  Charlie's  T.  Co.,  443. 

5329.  I'nion  M.  Ins.  Co.  v.  Charlie's  T.  Co.,  443. 
5340.  Woodlawn  R.  &  D.  Co.  v.  Hawkins,  234. 
5356.  Brandon  v.  Leed  S.  Bank.  519. 

5364.  Ducett  v.  State,  34. 

5364.  C.  of  Ga.  Ry.  v.  Courson,  155. 

53(57.  L.  &  N.  V.  Stanley,  95. 

5382.  Moss  V.  King,  et  al.,  475. 

5473.  So.  Ry.  v.  Norwood.  49. 

5473.  Liverett  v.  N.  C.  &  St.  L.  Ry.,  111. 

5473.  L.  &  N.  R.  Co.  v.  I»yd,  119. 

5476.  Garth  v.  N.  C.  &  St.  Ly.  Ry.,  145. 

5765.  Kirby  v.  Com.  Ct  Marshall  County,  611. 

5865.  Bixby-Theisen   Co.   v.   Evans.   507. 

5938.  Brown  v.  Gay-P.  Hdw.  Co..  561. 

6035.  Corona  C.  &  I.  Co.  v.  L.  E.  Moore  S.  Co.,  593. 

6054.  Ex  parte  Jonas,  567. 

6067.  Ex  parte  Jonas,  567. 

6058.  Ex  parte  Jonas,  567. 

6060.  Ex  parte  Jonas,  567. 

6072.  Ex  parte  Jonas,  567. 

6075.  Ex  parte  Jonas,  567. 
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6102.  Ex  parte  Jonas,  567. 

7176.  Rohn  ▼.  State,  5. 

7178.  Rohn  ▼.  State,  5. 

7180.  Reeves  v.  State,  14. 

7879.  O'Rear,  Treas.  v.  Long,  Cl«rk,  597. 

7881.  O'Rear,  Treas.  v.  Long,  Clerk,  597. 

7883.  O'Rear.  Treas.  v.  Long,  Clerk,  597. 

COMMISSIONERS  COURTS. 

Courts;  Commisaioners ;  Jurisdiction. — Under  section  3312,  Code 
1907,  and  other  sections,  relating  to  the  exercise  of  Jurisdiction  by  a 
commissioners'  court  in  the  establishment  of  roads,  the  former  rule 
that  such  courts  exercised  only  special  and  limited  Jurisdiction,  has 
been  changed,  and  the  proceedings  in  such  court  under  the  above  sec- 
tion are  entitled  to  a  liberal  construction  in  order  to  uphold  the 
court's  Jurisdiction. — Kirhy  v.  Com,  Court,  611. 

CONSPIRACY. 

Conspiracy;  Evidence;  Hearsay, — Wh«re  the  action  was  for 
damages  for  conspiring  wrongfully  to  prevent  plaintiff  from  running 
an  excursion  train,  hearsay  evidence  of  the  reason  for  the  refusal 
of  the  railroad  company  to  run  the  train  on  the  day  selected  was  not 
admissible. — Brooks  v.  Ingram,  106. 

Same. — Where  plaintlfTs  claim  was  that  by  conspiring  the  de- 
fendant prevented  him  from  running  an  excursion  train  to  a  point 
near  their  property  and  defendants  set  up  that  not  enough  people 
assembled  to  Justify  the  excursion,  it  was  competent  to  show  that 
other  excursions  were  run  on  the  same  day. — /6:  106. 

Same;  Proximate  Cause. — ^Where  an  excursion  planned  by  plain- 
tiff was  called  off  by  the  railroad  company  because  of  the  failure  of 
enough  persons  to  go,  the  defendants  were  not  liable  because  they 
conspired  to  prevent  the  excursion  and  made  mlsr^resentations  to 
those  assembled,  if  they  did  nothing  to  prevent  the  assembling  of 
the  excursion. — lb.  106. 

CONSTITl^TIONAL  LAW. 

See  Statutes;  Eminent  Domain. 

1.  Vested  Rights. 

Constitutional  Law;  Vested  Right;  Procedure. — Notwithstand- 
ing the  provisions  of  section  95,  Constitution  1901,  Acts  1911,  p.  199, 
applies  to  all  bills  filed  or  suits  begun  after  its  enactment,  since  the 
rule  changed  by  such  statute  was  one  governing  the  remedy  merely, 
and  not  affecting  the  right. — Woodlatcn  R.  d  R.  Co.  v.  Hawkins,  234. 

2.  Equal  Protection. 

Constitutional  Law;  Eminent  Dom^ain;  Equal  Protection. — The 
legislature  has  power  to  create  classes  and  enact  legislation  govern- 
ing each  class,  provided  the  classification  is  not  arbitrary,  and  a 
statute  is  not  arbitrary  as  creating  an  illegal  discrimination  between 
members  of  the  same  class  merely  because  It  does  not  permit  con- 
demnation of  rights  and  property  of  cotton  factories  necessary  for 
their  operation,  or  private  residences  and  the  things  within  the 
curtilage. — Ala.  Int.  Power  Co.  v.  Mt.  Vernon  Co.,  622. 

3.  Public  Policy. 

Same;  Public  Policy. — The  courte  administer  a  statute  aa 
written  If  it  is  valid  without  considering  the  wisdom  or  policy  of  the 
statute.— AZa.  Int.  P.  Co.  v.  Mt.  Vernon  Co.,  622. 
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6.    Rohn  Y.  State,  5. 
95.    Woodlawn  R.  &  D.  Co.  v.  Hawkins,  234. 

CONTRACTS. 

Contracts;  Instructions ;  Meaning  of  Term. — Parties  contracting 
in  terms  of  familiar  meaning  in  respect  to  a  particular  business, 
service  or  relation,  to  impose  mutual  obligations,  are  not  required  to 
explain  or  define  such  terms  in  their  contract ;  the  presumption  being 
that  parties  contract  with  reference  to  such  meaning,  and  the  courts 
construing  their  contract  will  consult  the  authorities  in  that  particu- 
lar business,  etc. — 8loss-8.  8.  d  I.  Co.  v.  Payne,  341. 

Same;  Certainty;  Outcrop. — The  contract  examined  and  held 
too  indefinite  and  uncertain  in  respect  to  its  subject  matter  or  area 
to  be  enforcible.  While  the  word  "outcrop"  is  a  term  within  the 
common  parlance  in  mineral  operations  in  this  state,  and  generally 
speaking,  comprehends  the  particular  place  and  character  of  mani- 
festations of  mineral  strata,  of  itself  it  is  not  definite  of  quantity  or 
area  in  respect  to  the  mineral,  and  used  as  a  noun  it  describes  that 
part  of  the  mineral  strata  which  lies  at  or  near  the  surface,  but 
alone  does  not  define  or  describe  the  point  or  line  from  the  outer  edge 
of  the  strata  at  which  it  can  be  said  the  outcrop  ends;  and  the 
word  "all"  and  the  dependent  terms  "six  feet  of  big  seam  ore"  and 
"six  feet  of  the  outcrop  of  the  big  seam  ore,"  added  nothing  to  the 
certainty  of  the  quantity  of  ore  to  be  mined  and  delivered,  nor  did 
the  fact  that  plaintiff  delivered  and  was  paid  for  many  tons  of  ore 
add  to  such  uncertainty. — Il>,  341. 

Same;  Evidence;  Subject  Matter. — While  the  application  of  the 
description  of  the  subject  matter  may  be  aided  aliunde,  the  descrip- 
tion Itself  must  be  definite,  and  a  valid  contract  must  describe  the 
subject  matter  thereof  with  definiteness  and  certainty. — /&.  341. 

Contracts;  Railroad  Construction;  Waiver.— The  fact  that  an 
oral  contract  for  the  grading  of  a  spur  track  was  conditioned  upon 
the  railroad  securing  deeds  for  the  right  of  way,  and  that  the  rail- 
road company  objected  to  certain  of  the  deeds,  would  not  bar  recov- 
ery by  the  contractor  where  it  appeared  that  the  effort  to  secure  the 
deeds  was  abandoned  because  the  railroad  had  no  further  use  for  the 
track.— fi^*.  L.  d  S.  F.  R.  R.  Co.  v.  Hall,  353 

Contracts;  Action  On;  Pleading. — ^Where  nothing  remains  to  be 
done  by  the  parties  under  an  express  contract  but  the  payment  of 
the  money,  the  one  to  whom  the  money  is  due  may  maintain  an  action 
against  a  debtor  by  declaring  either  on  a  specialty  under  the  agree- 
ment or  on  the  common  count )  if  the  suit  is  for  damages  for  a  breach 
of  an  express  contract,  plainjtiff  must  declare  specially  on  the  con- 
tract and  aver  the  breach  thereof. — Elrod  L.  Co.  v.  Moore,  430. 

Same;  Action;  Defense. — Where  a  plaintiff  sued  on  the  com- 
mon count  for  an  amount  alleged  to  be  due  under  the  terms  of  an 
express  contract,  the  form  of  action  did  not  cut  off  any  defense  which 
defendant  might  have  had,  if  the  contract  had  been  specially  de- 
clared on ;  the  defendant  being  entitled  to  plead  the  general  issue,  and 
also  recoupment  under  which  he  may  show  not  only  that  plaintiff 
had  breached  the  contract  under  which  the  cause  of  action  arose,  but 
that  defendant  had  been  damaged  by  reason  thereof. — Ih.  430. 

Same;  Special  Pleas;  Burden  of  Proof. — ^Where  the  action  was 
to  recover  an  amount  due  on  a  contract  and  defendant  filed  a  special 
plea,  alleging  that  the  basis  of  plaintiff's  right  to  recover  was  a  special 
contract  plaintiff  had  breached,  defendant  had  the  burden  to  show 
not  only  the  breach,  but  the  damages  resulting  to  him  therefrom. — Ih. 
430. 
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Contracts;  Principal  and  Agent;  lAabUitp  of  Principal. — ^Under 
the  arrangement  here  shown  defendant  is  liable  to  the  bank  for  the 
amount  of  checks  honored  but  not  taken  up  regardless  of  whether 
the  transaction  was  in  the  name  of  defendant  or  that  of  its  agent, 
andt  as  the  defendant  was  the  only  party  benefited,  it  cannot  avoid 
liability  on  the  theory  tliat  the  requirement  that  drafts  should  be 
accompanied  by  bills  of  lading  so  qualified  its  liability  as  to  confine 
it  to  such  drafts  alone. — Harris,  Cortner  d  Co.  v.  Oneonta  T.  d  B.  Co., 
484. 

Same;  Items  of  Recovery. — Where  a  cotton  buyer  induced  a 
bank  to  honor  its  agent's  checks  for  the  purchase  price  of  cotton, 
which  checks  were  to  be  taken  up  by  drafts  subsequently  issued,  the 
amount  of  exchange  and  express  charges  on  the  funds  advanced 
under  the  arrangement  was  properly  included  in  the  draft  where  It 
was  agreed  that  the  buyer  should  pay  them. — Ih.  484. 

Contracts;  Illegality;  Business  Violative  of  Law. — Contracts 
made  in  furtherance  of  a  business  conducted  in  violation  of  law  are 
illegal  and  unenforceable. — Baker  v.  Lehman,  W.  d  Co.,  493. 

Contract;  Loan  of  Money;  Breach;  Damage. — Where  defendant 
agreed  to  lend  plaintiff  a  sum  not  to  exceed  $2,000  to  reconstruct  a 
sawmill  and  dam  with  the  provision  that  plaintiff  was  to  complete 
the  improvement  out  of  his  own  fund  if  the  sum  furnished  was  not 
sufficient,  defendant  having  breached  the  contract,  could  not  defeat 
recovery  thereon  because  of  plaintiff's  admitted  inability  to  secure 
elsewhere  funds  necessary  to  complete  the  improvements  should  they 
be  required;  the  obligations  of  the  parties  were  not  concurrent,  and 
defendant  cannot  set  up  a  speculative  condition  which  might  not 
have  prevailed  if  the  sum  agreed  to  be  furnished  by  it  had  been 
seasonably  furnished. — Bixhy-Theisen  Co.  v.  Ei'ans,  507. 

Same. — Where,  after  the  dam  had  been  torn  down,  in  pursuance 
of  the  contract,  defendant  breached  his  contract  to  advance  money 
thereon,  plaintiff  was  entitled  to  recover  for  the  loss  of  the  use  of 
his  mill,  resulting  from  the  tearing  down  of  the  dam,  and  for  that 
purpose  may  show  the  reasonable  monthly  rental  value  of  the  mill 
when  the  dismantling  began. — /&.  507. 

Contracts;  Pleading. — Where  the  action  was  for  work  and  labor 
done  upon  a  building,  the  defense  that  the  certificate  of  the  architect 
was  a  condition  necessary  to  payment,  must  be  specially  pleaded. — 
Wade  V.  Gilmer,  524. 

Same. — A  defense  based  upon  a  provision  of  the  building  con- 
tract making  the  architect  the  arbiter  with  respect  to  difference  be- 
tween the  parties,  must  be  specially  pleaded. — lb.  524. 

Same;  Modification;  Mode. — ^An  executory  contract  providing  for 
the  construction  of  a  building  not  being  of  a  class  required  to  be  in 
writing,  may  be  modified  by  parol,  without  any  new  or  independent 
consideration. — lb.  524. 

CORPORATIONS. 
1.  Transfer  of  Stock. 

Corporations;  Transfer  of  Stock;  Agreement;  Relief. — A  decree 
cancelling  an  agreement  for  the  transfer  of  corporate  stock  in  trust  to 
relieve  the  corporation  is  supported  by  evidence  that  respondent,  who 
was  president  of  the  corporation,  and  induced  the  making  of  the 
agreement  concealed  or  suppressed  the  fact  that  the  company  had 
brought  out  a  gusher  or  gas  well,  when  inquiries  were  made  of  him 
concerning  the  same  before  the  transfer. — Providence  O.  d  O.  Co.  v, 
Allen,  285. 
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2.  Foreign. 

Corporations;  Foreign;  Mortgages,— A  purchase  money  mortgage 
executed  to  one  as  trustee  for  a  foreign  corporation  is  enforceable 
in  this  state,  notwithstanding  such  Incorporation  has  not  secured  a 
license  to  do  business  in  this  state.— Dreto  v.  Ft.  Payne  Co.,  285. 

3.  Authority  of  Agents. 

Corporations;  Agent's  Authority;  Jury  Question, — ^Under  the 
evidence  in  this  case  the  issue  of  fact  as  to  whether  the  contract  was 
made  by  a  representative  authorized  to  bind  the  corporation,  was 
for  the  jury.— flfIo«a-fir.  8.  d  /.  Co.  v,  Payne,  341. 

Corporations;  Authority  of  Agent;  Evidence, — The  evidence  ex- 
amined and  held  sufficient  to  show  that  the  contractor  was  Justified 
in  assuming  that  the  agent  had  the  authority  to  make  the  contract. — 
8t,  L,  d  8,  F.  R.  R,  Co.  v.  Hall,  353. 

4.  Default  Judgment  Against 

Corporations;  Default  Judgment;  Record;  Proof  of  Service. — 
A  default  Judgment  against  a  corporation  cannot  be  sustained  where 
the  record  fails  to  show  that  proof  was  made  to  the  court  that  the 
person  served  with  summons  was  such  an  officer  or  agent  of  the 
corporation  as  was  by  law  authorized  to  receive  service  on  its  behalf 
at  file  time  of  such  service. — Rarden  Merc.  Co.  v.  Hart,  513. 

5.  Pledge  of  Stock. 

Corporations;  Pledge  of  Stock;  Jury  Question, — ^Where  the  owner 
of  corporate  stock  authorized  a  partnership  to  pledge  it  to  a  bank 
as  security  for  a  cotton  margin,  and  there  was  evidence  from  which 
it  could  be  inferred  that  the  balance  due  the  bank  from  such  partner- 
ship was  for  a  margin,  the  court  could  not  properly  direct  a  verdict 
for  the  plaintiff  in  an  action  to  recover  possession  of  the  stock. — 
Bank  of  Tupelo  v.  Thompson,  600. 

Same;  Endorsement  in  Blank, — Where  the  owner  of  corporate 
stock  endorsed  it  in  blank  and  delivered  it  to  a  partnership  to  be 
pledged  under  certain  conditions  the  partnership  was  given  the 
Indicia  of  authority  to  make  any  disposition  of  the  stock,  and  a 
purchaser  for  value  is  not  affected  by  the  restrictions  placed  upon  the 
authority  of  the  holder  of  such  stock  of  which  it  had  no  notice. — IJ>. 

eoo. 

Same;  Purchaser  for  Value. — One  who  accepts  a  pledge  of  cor- 
porate stock  as  security  for  an  amount  then  due  from  the  pledgor, 
is  not  a  purchaser  for  value;  but,  if  further  credit  is  extended  the 
pledgor  on  the  security  of  the  pledge,  although  it  be  not  the  sole 
security,  the  pledgee  becomes  a  purchaser  for  value. — 76.  600. 

Same;  Jury  Question. — ^Where  there  was  evidence  that  certain 
corporate  stock  was  pledged  with  the  bank  as  collateral  or  margin. 
and  that  such  stock  was  held  by  the  bank  as  a  security  for  any 
indebtednes  of  the  pledgor,  it  was  for  the  Jury  to  determine  whether 
the  evidence  meant  only  the  present  indebtedness  or  a  future  indebt- 
edness, as  the  language  was  susceptible  of  either  meaning. — 76.  600. 

Same;  Evidence. — Where  stock  had  been  pledged  by  a  partner- 
ship to  a  bank,  the  owner  of  the  stock  being  the  wife  of  a  member 
of  the  partnership,  and  the  bank  relied  upon  the  authority  to  sell  the 
stock  given  by  the  original  pledgee,  evidence  that  the  husband  of  the 
owner  of  the  stock,  plaintiff  in  this  case,  had  authorized  his  partner 
to  tell  the  bank  it  might  sell  the  stock,  after  the  original  pledge  was 
mnde.  was  not  admissible. — lb,  600. 
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COURTS. 

See  Sales ;  Vendor  and  Purchaser. 

1.  Review  of  Decisions. 

Courts;  Review  of  Decision;  Questions  of  Fact. — ^The  Supreme 
Court  exercises  supervisory  powers  over  the  decisions  of  the  Court  of 
Appeals  only  as  to  questions  of  law,  and  will  not  disturb  its  findings 
of  fact ;  hence,  where  a  question  Involved  was  one  of  mixed  law  and 
fact,  and  the  Court  of  Appeals  correctly  applied  the  law  to  its  findings 
on  the  facts.  Its  Judgment  will  not  l)e  disturbed. — Ex  parte  Shoaf^ 
SM. 

Same. — Where  from  the  same  state  of  facts  two  opposite  but  en- 
tirely rational  conclusions  may  be  drawn  by  different  minds,  the 
conclusion  drawn  therefrom  by  the  Court  of  Appeals  is  conclusive 
on  the  Supreme  Court. — /6.  394. 

COl'RT  RULES. 

10.     Ch.  Pr.     Hoiran  v.  Scott,  310. 
CRIMINAL  LAW. 

For  particular  crimes,  see  that  title. 

1.  Right  of  Counsel. 

Same;  Right  to  Counsel. — ^The  rule  of  practice  above  referred  to 
does  not  violate  the  constitutional  right  of  a  defendant  to  be  heard 
by  himself  and  counsel,  or  either,  under  section  6,  Constitution  1901. 
— i?oftM  r.  The  State,  5. 

2.  Pleading— (time). 

Criminal  Laic;  Pleading;  Discretion  of  Trial  Court. — It  is  with- 
in the  discretion  of  the  trial  court  to  refuse  to  permit  additional 
pleas  to  be  filed  after  the  time  prescribed  by  law  in  criminal  cases, 
and  not  revlsable  on  appeal ;  nor  is  there  an  exception  in  favor  of  a 
plea  of  not  guilty  by  reason  of  Insanity  not  interposed  at  the  time  of 
the  arraignment  as  re<iuire<l  by  section  7170.  Code  1907. — Rohn  r. 
The  State,  5. 

3.  Venue. 

Criminal  Law;  Venue;  Chanrje. — T'nder  the  evidence  in  this  case 
the  court  would  not  have  been  Justified  under  the  statute  in  granting 
(lefeiulaiif's  motion  for  a  change  of  venue. — Pryor  r.  The  State.  27. 

CT'STOM  AND  IS  AGE. 

VuHtom  and  Usage;  Explanation  of  Contract. — ^Where  the  ex- 
istence of  a  grade  of  cotton  specified  in  a  contract  for  the  sale  of 
cotton  was  generally  known  to  the  trade,  the  non-existence  of  such 
a  grade  in  the  local  cotton  trade  was  immaterial,  for  the  use  of  the 
term  by  the  parties  to  the  contract  was  prima  facte  evidence  that 
there  was  such  a  grade  and  that  they  understood  its  application. 
—Baker  v.  Lehman,  ^Ve^l  d  Co.,  493. 

DAMAGES. 

In  particular  actions,  see  that  title. 

1.  Breach  of  Contract. 

Damages;  Profits;  Jury  Question. — I'nder  the  evidence  in  this 
case  the  measure  of  plaintiff's  hiss  of  i>rofits  was  for  the  Jury. — 
Sloss-S.  S.  <{•  /.  Co.  r.  Payne.  341. 

Damages;  Liquidated;  Building  Contracts. — Where  the  contract 
provide<l  for  $10  for  each  day's  delay  in  the  completion  of  the  con- 
tract beyond  the  day  fixed  for  its  completion  It  was  a  provision  for 
ll(iuhlate<l  damages  and  not  a  i»enalty. — George  v.  RoherfS,  521, 


Digiti 


zed  by  Google 


SUBJECT  INDEX.  691 

DEEDS. 

1.  As  Evidence. 

Same;  Deeds;  Tune  of  Recording. — As  section  3374,  Code  1907^ 
does  not  require  a  deed  to  be  recorded  witliin  any  particular  time,  a 
deed  was  not  rendered  inadmissible  in  evidence  because  not  recorded 
within  a  year  after  its  execution. — Turner  v.  Davis,  11, 

Same;  Certified  Copies. — Where  the  certificate  sufficiently  desig- 
nated each  instrument  as  if  it  had  been  made  separately  to  each^ 
the  fact  that  the  certificate  to  copies  of  a  deed  and  power  of  attorney 
offered  In  evidence  was  Joint  instead  of  separate,  would  not  authorize 
the  exclusion  of  such  certificate. — /&.  77. 

2.  Acknowledgment 

Hnshand  and  Wife;  Conveyance  By;  Separate  Acknowledgment. 
— Where  the  property  conveyed  was  not  homestead  property  a  deed 
by  the  husband  and  wife  was  suffideni  to  convey  the  husband's  title 
whether  the  wife's  separate  acknowledgment  was  sufficient  or  not. 
— Turner  v.  Davis,  11. 

Deeds;  Acknowledgment ;  Defects. — Where  the  separate  acknowl- 
edgment of  the  wife  to  a  timber  deed  was  not  questioned,  and  the 
deed  was  legally  attested  as  to  the  signature  of  l)oth  her  and  her 
husband  by  the  requisite  number  of  subscribing  witnesses,  the  omis- 
sion from  the  joint  acknowledgment  of  the  word  "they"  did  not  affect 
the  validity  of  the  deed,  but  merely  affected  its  use  as  evidence. — 
Wnght  r.  Bentlcy  L.  Co.,  616. 

3.  Construction. 

Deeds;  Conditions  Subsequent . — No  technical  words  are  required 
to  create  a  condition  subsequent  in  a  deed. — Seaboard  A.  L.  Ry.  Co. 
r.  Anniston  \ffg.  Co,,  264. 

Same. — The  law  does  not  favor  conditions  subsequent  as  they 
tend  to  the  destruction  of  estates,  and  are  hence,  strictly  construed. — 
Fh.  264. 

Same;  Forfeiture;  Statu  Quo. — Whether  the  grantee  can  be  put 
in  statu  quo  Is  an  important  factor  in  determining  the  question  of 
forfeiture  of  the  deed  for  breach  of  conditions  subsequent. — Tb.  264. 

Same;  Other  Remedy. — A  forfeiture  will  not  be  declared  for 
breach  of  a  condition  subsequent  in  a  deed,  if  the  grantor  have  other 
remedies  either  at  law  on  the  covenant,  or  an  equity  by  vendor's  lien 
or  specific  performance,  or  by  injunctive  relief  restraining  the  use  of 
the  property  beyond  the  restriction. — Ih.  264. 

Same;  Covenants  and  Conditions  Distinguished. — Where  there  is 
doubt  as  to  whether  a  clause  in  a  deed  is  a  condition  or  a  covenant, 
it  will  be  construed  as  a  covenant. — Th.  264. 

Same;  Language  of  Instrument. — The  language  employed  in  the 
ii'strument,  the  circumstances  under  which  the  contract  was  made, 
the  relative  position  of  the  parties,  and  the  purposes  to  be  accom- 
plished, will  be  looked  to  in  determining  whether  the  language  used 
ill  a  deed  creates  a  covenant  or  condition. — Jb.  264. 

Same;  Right  of  Way;  Conditions  Subsequent;  Forfeiture. — 
Where  it  appeared  from  the  facts  that  the  parties  could  be  placed  in 
statu  quo,  that  the  deed  did  not  bind  the  railroad,  to  build  its  lines, 
and  that  there  was  no  other  adequate  remedy,  a  convej'ance  of  the 
right  of  way  in  consideration  of  one  dollar,  and  of  the  benefits  to  be 
derived  by  the  grantor  from  the  construction  and  operation  of  the 
railroad  to  be  built,  would  l)e  held  to  create  a  condition  subsequently 
tirearhed  by  the  failure  of  the  railroad  to  build  its  road. — lb.  264. 
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DEEDS — Continued. 

Same. — Where  a  deed  of  a  right  of  way  based  on  a  consideration 
of  one  dollar,  and  the  benefits  to  be  derived  by  the  construction  of 
the  road  contained  no  time  limit,  but  was  made  in  references  to  ordi- 
nances and  franchises  of  a  city  which  did  name  a  time  limit,  the  time 
thus  named  is  prima  facie  the  reasonable  time  implied  by  law  to 
comply  with  the  conditions. — Ih.  264. 

Same;  Right  of  Way;  Conditions;  Reasonable  Time. — ^Where 
the  conveyance  was  based  on  a  consideration  of  one  dollar,  and  advan- 
tages to  be  derived  by  the  construction  of  a  railroad,  but  contained 
no  time  limit,  the  road  must  be  constructed  within  a  reasonable  time: 
and  a  reasonable  time  within  which  to  comply  with  the  conditions 
subsequent,  is  a  question  of  fact. — /&.  264. 

Deed;  Construction;  Interest  Conveyed. — The  deed  examined  and 
held  in  view  of  the  facts  and  of  the  particular  description  of  the  in- 
terest conveyed,  which  must  prevail,  that  respondent  acquired  a  one- 
third  interest  in  the  north  half  of  the  land  mentioned  in  his  deed. 
—Trihhle  \\  Wood,  329. 

4.  Validity. 

Deeds;  Validity;  Undue  Influence;  Presumption  and  Burden  of 
Proof. — Where  confidential  relations  exist  between  the  parties  to  a 
deed,  the  law  raises  the  presumption  of  undue  influence — not  as  a 
presumption  of  fraud  or  an  act  malum  in  se— but  simply  as  the  con- 
tinuance of  that  influence  naturally  attaching  to  a  confidential  rela- 
tionship, and  puts  the  burden  upon  the  grantee  of  repelling  such 
presumption  by  clear  and  convincing  proof  that  he  acted  in  good 
faith,  and  did  not  take  advantage  of  such  relationship. — Young  v. 
Love,  292. 

Deeds;  Validity;  Undue  Influence;  Confidential  Relatiom.— 
Where  one  claims  under  a  conveyance,  made  to  him  by  one  to  whom 
he  stood  in  strong  confidential  relationship,  a  benefit  which  would 
not  have  been  expected  in  the  case  of  competent  and  prudent  parties 
dealing  at  arm's  length,  the  law  presumes  the  donee  to  have  beea 
the  dominant  party,  and  casts  on  him  the  burden  of  proving  that  the 
transaction  was  voluntary  on  the  donor's  part — Curry  v.  Leonard. 
666. 

Same;  Principal  and  Agent. — Where  a  principal  seeks  to  avoid  a 
conveyance  between  himself  and  his  agent  on  account  of  undue  influ- 
ence, he  has  the  burden  of  showing  that  the  agent  occupied  a  posi- 
tion of  advantage,  in  fact,  over  the  principal,  before  the  burden  will 
be  cast  upon  the  agent  of  showing  the  voluntary  character  of  the 
transaction.— 76.  666. 

Same;  Master  and  Servant. — Where  a  single  woman  having  no 
near  relative  or  friends  shortly  before  her  death  conveyed  her  prop- 
erty to  her  farm  manager  who  had  attended  to  her  business  alTairs, 
and  also  acted  as  her  personal  servant,  the  conveyance  reciting  that 
it  was  in  consideration  of  his  services  which  were  reasonably  worth 
the  value  of  the  property,  it  will  not  be  presumed  that  the  grantee 
is  the  dominant  party,  and  the  burden  of  showing  undue  influence 
rests  upon  the  representatives  of  the  grantor. — Ih.  666. 

Same;  Contemplation  of  Death. — The  fact  that  the  conveyance 
was  made  in  contemplation  of  death  does  not  affect  the  burden  of 
proof  as  to  undue  influence  where  the  grantor  had  contractual  capac- 
ity ;  for  if  the  conveyance  had  been  in  form,  a  devise,  the  beneficiary 
would  not  have  been  compelled  to  establish  its  voluntary  character, 
in  the  absence  of  a  showing  that  he  was  active  in  procuring  its  execu- 
tion.—76.  666. 
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DETINUE. 

Detinue;  Action  on  Bond;  Law  Governing. — In  an  action  on  a 
detinue  bond  given  in  a  Federal  court,  defendant  in  detinue  cannot 
recover  attorney's  fees  as  such  fees  are  not  allowed  in  the  Federal 
courts,  notwithstanding  he  may  have  successfully  defended  the  de- 
tinue suit.  (U.  S.  Comp.  Stat  1901,  p.  OSS,)— Nat.  Surety  Oo.  v. 
Fletcher,  605. 

EJECTMENT. 

Ejectment;  Disclaimer;  Judgment. — ^Where  defendant  filed  dis- 
claimer of  possession  of  the  lands  sued  for,  with  suggestion  that  the 
suit  arose  over  a  disputed  boundary  line,  plaintiff  had  the  election 
to  take  Judgment  on  the  plea ;  having  Joined  issues  thereon  instead  of 
contesting  the  disclaimer,  the  issue  on  that  feature  of  the  case  pre- 
sented only  the  question  of  defendant's  possession  vel  non. — Wade  v. 
Oilmer,  524. 

Same;  Effect. — Where  defendant  filed  a  plea  disclaiming  posses- 
sion, and  suggested  that  the  controversy  was  over  a  disputed 
boundary  line,  such  plea  admitted  plaintiff's  title  but  denied  defend- 
ant's possession,  and  the  question  of  title  was  not  in  issue. — Id.  524. 

Sam^;  Contest. — The  effect  of  successfully  contesting  a  dis- 
claimer in  ejectment  Is  to  impose  costs  and  damages  on  the  unsuc- 
cessful disclaimer. — 76.  524. 

Same;  Boundary  Line;  Determination;  Statutes. — Where  in  con- 
nection with  the  disclaimer  a  defendant  in  ejectment  suggests  that 
the  real  subject  of  the  controversy  is  a  dispute  as  to  the  true  location 
of  the  boundary  line,  the  only  question  litigable  is  what  is  the  true 
location  of  such  line,  or  the  place  where  the  boundary  line  lies 
(section  3843,  Code  190T).— /&.  524. 

Ejectment;  Sufficiency  of  Complaint;  Description. — ^The  com- 
plaint examined  and  held  sufficient  as  to  description  within  the  rule 
that  when  the  complaint  gives  sufficient  data  from  which  a  definite 
description  of  the  land  may  be  obtained,  or  such  as  enables  the 
sheriff  to  definitely  know  the  lands  so  that  he  may  place  plaintiff  in 
possession  in  case  of  a  recovery,  it  is  sufficient. — Jones  v.  Wild,  540. 

Same;  Evidence;  Deeds. — ^Where  the  question  of  boundaries  was 
raised  and  there  was  no  evidence  amounting  in  law  to  adverse 
possession  by  the  predecessors  in  title  of  the  defendant,  and  defend- 
ant's own  title  was  obtained  in  1906,  defendant's  deeds  were  properly 
excluded  as  they  only  showed  that  the  boundary  was  certain  lands 
which  unquestionably  belonged  to  plaintiff. — Ih.  540. 

Satne;  Burden  of  Proof. — In  ejectment  plaintiff  must  show  that 
he  had  the  legal  title  to  the  lands  sued  for. — /&.  540. 

ELECTRICITY. 

See  Eminent  Domain. 

Electricity;  Corporation;  Poicei'. — A  foreign  corporation  organ- 
ized to  produce  and  supply  to  the  public  light,  heat,  power  and  any 
other  thing  to  which  electricity  or  other  form  of  energy  is  now  or 
may  hereafter  be  applied,  has  authority  to  construct,  maintain  and 
operate  utilities,  plants,  and  machinery  to  generate  electricity  by 
water  power  artificially  created,  and  to  transmit  such  powers  so 
generated.— Ato.  Int.  P.  Co.  v.  Mi.  Vernon  Co.,  622. 

EMINENT  DOMAIN. 

Eminent  Domain;  PuUic  Use:  Electricitj/. — ^Where  the  object  of 
condemnation  of  a  dam  and  lands  is  to  acquire  water  power  for  the 
generation  of  electricity  for  distribution  to  the  public  of  light,  heat 
and  power,  the  use  for  which  the  property  is  sought  to  be  taken  is  a 
public  use. — Ala.  Int.  P.  Co.  r.  Ml.  Vernon  Co.,  622. 
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EMINENT  DOMAIN-— Continued. 

Same, — Power  of  eminent  domain  is  an  attribute  of  the  sov- 
ereignty of  the  state,  and  is  absolute  exc^t  as  restrained  by  the  Con- 
stitution.—76.  622. 

Same;  Foreign  Corporation. — A  foreign  corporation  lawfully 
empowered  to  promote  a  public  use  may  be  authorized  by  the  state 
to  exercise  the  power  of  eminent  domain,  and  have  the  power  con- 
ferred of  the  right  to  take  the  property  of  a  corporation  already 
condemned  under  the  power  of  eminent  domain. — Ih,  (522. 

Same;  Legislative  Determination;  Judicial  Revieic. — ^The  policy 
of  the  statute  being  no  concern  of  the  court,  the  judgment  of  the  leg- 
islature as  to  the  expediaicy  of  authorizing  the  exercise  of  the 
power  of  eminent  domain,  where  the  use  for  which  the  property  is 
sought  to  be  condemned  is  public,  is  conclusive  and  will  not  be  con- 
sidered by  the  court. — lb.  (522. 

Same;  Statute;  Validity. — The  validity  of  a  statute  conferring 
power  to  condemn  property  for  public  use  and  requiring  compensa- 
tion therefor,  can  be  attacked  only  on  the  ground  that  the  statute  la 
too  indefinite  and  uncertain  to  be  administered,  under  its  own  terms, 
or  the  power  intended  to  be  conferred  to  be  practically  utilized,  or 
that  it  legally  discriminates  between  members  of  the  same  class. — Ih. 
622. 

Same. — ^The  subjects  of  condemnation  specified  by  sections  3(527, 
et  seq.,  Code  1907,  are  all  properties  or  easements  within  the  classes 
or  characters  of  subjects  of  ownership  which  the  state  may  make 
subject  to  a  Impropriation  for  public  use. — 76.  622. 

Same. — Section  3627,  et  seq..  Code  1907,  is  not  Invalid  on  the 
ground  of  Indefiniteness  for  failing  to  define  or  describe  the  sub- 
jects which  may  be  condemned. — Ih.  622. 

Same. — Said  sections  are  not  invalid  for  failing  to  prescril)e  a 
method  for  ascertaining  the  excess,  but  the  excess  may  be  disclosed 
by  experts  so  that  the  court  can  give  effect  to  the  statutory  rights. 
—76.  (522. 

Same;  Jurisdiction;  Question  for  the  Court. — ^The  court  must 
ascertain  and  determine  whether  the  statutory  conditions  exist  and 
whether  the  particular  subject  sought  to  be  condemned  is  within  the 
exception  made  in  the  statute,  and  when  its  jurisdiction  is  invoked 
by  a  petition  whether  sufficient  or  Insufficient,  no  other  authority 
may  interpose  to  stay  or  defeat  it. — 7&.  622. 

Same;  Acquisition  of  Property;  Effect.-rThe  taking  of  property 
or  easements  by  condemnation  proceedings  presupposes  deprivation  of 
the  owner,  and  compensation  must  be  awarded  him  for  the  loss  of  his 
property,  together  with  the  inconvenience  attending  condemnation. 
—76.  622. 

Sajjic;  Rights  Acquired. — ^The  court  confines  a  party  to  the  prop- 
erty right  acquired  by  condemnation,  and  a  condemnation  proceedlnsr 
under  the  statute  will  not  be  interfered  with  on  the  theory  that  if 
allowed  the  condemnor  will  transgress  his  limits  and  Interfere 
with  rights  not  condemned. — 76.  (522. 

Same;  Temporant  Rights. — The  right  conferred  by  section  34a'5. 
Code  1907,  is  necessarily  incident  and  preliminary  to  authorized  pro- 
ceedings to  condemn  and  such  rights  are  not  conditioned  on  any  other 
contingency  than  that  the  corporations  mentioned  therein  shall  have 
in  contemplation  proceedings  to  condemn. — ^76.  (522. 

Same. — ^The  right  conferred  by  section  3493,  Code  1907,  is  con- 
ferred on  a  corporation  created  to  generate  and  transmit  electricity 
for  public  use  as  light,  heat  and  power,  and  with  authority  to  con- 
demn property  for  water  power  to  generate  electricity. — 7ft.  (522. 
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EQUITY. 
In  particular  actions,  see  tliat  title. 

1.  Liaches. 

Equity;  Procedure;  Laches, — No  arbitrary  rule  exists  for  de- 
termining when  a  demand  becomes  stale,  and  mere  delay  does  not 
constitute  laches  In  the  absence  of  a  substantial  change  of  condition 
or  prejudice  to  third  party. — Woodlawn  R.  d  D.  Co.  v.  Hawkins,  234. 

Same;  Demurrer, — A  demurrer  will  He  for  laches  as  well  as  for 
statutory  limitations.— 7 &.  234. 

Same. — In  applying  the  doctrine  of  laches  equity  courts  act  in 
accord  with  the  analogy  furnished  by  the  statute  of  limitations. — Jh. 
234. 

Same;  Pleading;  Proof. — Where  a  bill  is  filed  within  the  analog- 
ous time  of  the  statute  of  limitations,  the  burden  Is  on  the  respondent 
to  show  laches,  but  when  brought  after  the  statutory  time,  the  com- 
plainant must  set  up  and  prove  the  fact  that  laches  did  not  exist. — 
/&.  234. 

Equity;  Pleading;  Negativing  Laches. — A  delay  In  filing  a  bill  In 
equity  in  time  less  than  the  analogous  i)erlod  of  the  statute  of  limita- 
tions, prima  facie  is  not  laches,  and  the  bill  need  not  allege  special 
matters  excusing  the  delay ;  facts  rendering  the  delay  culpable  being 
matters  of  defense.— -8o.  States  F.  I.  Co.  r.  Kelly,  259. 

2.  Bill  and  Incidents. 

Equity;  Pleading;  Bills. — A  bill  to  vacate  proceedings  in  the 
probate  court  is  one  in  the  nature  of  a  bill  of  review. — Hogan  v. 
Scott,  310. 

Same. — ^Where  a  bill  to  vacate  proceedings  in  the  probate  court 
attached  the  record  thereof  as  exhibits,  such  exhibits,  insofar  as  not 
disputed  or  contradicted  by  the  averments  of  the  bill  are  as  much  a 
part  of  the  bill  as  if  set  out  therein.     (Rule  16,  Ch.  Pr. )—/!>.  310. 

Same;  Grounds  of  Relief. — Where  complainant  has  an  adequate 
remedy  at  law,  equity  will  not  afford  him  relief. — Ih.  310. 

Same;  Vender;  Pleading. — Unless  appearing  on  the  face  of  the 
bill,  the  defense  of  laches  and  innocent  purchaser  must  be  raised  by 
answer. — Jh.  310. 

3.  Hearing  on  Bill  and  Answer. 

Equity;  Hearing;  Bill  and  Ansicer. — Where  an  action  Is  pre- 
sented for  hearing  upon  the  bill  and  the  answer  and  the  answer 
denies  all  the  allegations  of  the  bill,  the  uudenied  allegations  of  the 
answer  must  be  taken  as  true. — Cvrry  v.  Leonard.  660. 

ESTOPPEL. 

Estoppel;  Pleading;  Necessity. — Estoppel  must  be  pleaded  in 
order  to  be  availal)le  as  a  defense. — Gingold  v.  Coplon,  340. 

EXECUTIONS. 

1.  Sale  of  Stock  Under. 

Executions ;  Sale  of  Stock  Under;  Cancellation;  Bill. — ^The  al- 
legations of  the  bill  examined  and  held  not  to  sufficiently  allege 
fraud  on  the  part  of  Johnston  and  Enslen  in  procuring  the  Issuance  of 
the  execution  under  which  complainant's  stock  was  sold,  and  hence, 
that  tlie  demurrer  thereto  was  properly  sustained. — Harton  r.  John- 
son, 247. 

2.  Dormant  Judgment. 

Execution;  Sale;  Validity;  Dormant  Judgment. — ^A  sale  under 
an  execution  Issued  on  a  dormant  judgment  is  voidable  at  the  season- 
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BXBGUTION— Con<lfi«6<f. 

able  election  of  defendant  in  execution,  but  operates  to  pass  title  if 

not  set  aside. — Prince  v.  Garter,  635. 

3.  Sale  and  Redemption. 

Executions;  Sale;  Redemption;  Effect. — ^Where  a  decedent's 
land  was  sold  under  execution,  and  a  number  of  heirs  redeemed  their 
respective  interest,  and  the  husband  of  one  of  the  heirs  purchased 
the  remaining  unredeemed  interest,  and  recognized  the  right  of  one 
of  the  non-redeeming  heirs,  and  accepted  from  her  repayment  of  the 
purchase  money  advanced  to  purchase  her  interests,  a  trust  resulted 
in  favor  of  her  grantee  as  to  her  interests. — Trihble  v.  Wood,  329. 

Same;  Manner  and  Effect. — Although  redemption  by  piecemeal 
cannot  be  enforced,  the  heirs  of  a  decedent  whose  land  had  been 
sold  under  execution  could  redeem  their  interest  with  the  consent 
of  the  purchaser,  and  have  such  interest  set  off  in  separate  parcels, 
in  lieu  of  undivided  interest,  subject  to  the  right  of  those  not  partici- 
pating in  such  partition  to  redeem  the  entire  tract ;  and,  where  such 
right  was  not  exercised,  such  redemption  and  partition  fixed  the 
rights  of  the  parties.— /&.  329. 

EXECUTORS  AND  ADMINISTRATORS. 
1.  Appointment. 

Executors  and  'Administrators ;  Right  to  Appointment  As, — 
Where  an  infant  died,  and  left  surviving  him  a  father  and  minor 
sisters,  the  father,  if  fit  to  serve,  was  entitled  to  administer  the 
estate  which  consisted  of  a  right  of  action  for  the  wrongful  death  of 
a  minor  (sections  248«,  2520  and  3754,  Code  1907),— Nichols  v.  Smith, 
587. 

Same;  Review;  Presumption. — Under  sections  2520,  the  question 
as  to  fitness  to  serve  as  an  administrator  is  a  question  of  fact,  and 
all  reasonable  presumptions  should  be  indulged  in  favor  of  the  finding 
of  the  probate  judge. — Ih.  587. 

Same;  Disqualification. — Construing  sections  2508  and  2520, 
Code  1907,  it  is  held  that  the  court  can  deny  the  application  of  a 
person  otherwise  entitled  to  administer  only  for  one  of  the  causes 
specified  in  section  2508;  hence,  the  right  to  administer  the  estate  of 
an  infant,  which  consisted  only  of  a  claim  for  damages  for  his 
wrongful  death,  could  not  be  denied  to  the  father,  though  he  had 
no  peculiar  fitness  for  the  office,  and  had  abandoned  his  family  and 
neglected  them  under  circumstances  which  should  have  stimulated 
his  care  for  them,  and  although  it  was  inferable  that  his  desire  to 
administer  was  for  the  purpose  of  using  the  situation  for  his  own 
best  advantape. — 76.  587. 

Same;  Improvidence. — Within  the  meaning  of  section  2520,  Code 
1907,  improvidence  denotes  a  lack  of  care  and  foresight,  thrift  or 
business  capacity,  as  would  endanger  the  assets  of  the  estate,  but  a 
capacity  for  care  and  foresight  need  not  be  evidenced  by  the  accumula- 
tion of  any  considerable  estate. — 76.  587. 

EVIDENCE. 

In  particular  actions  and  crimes,  see  that  title. 

See  Ap]>eal  and  Error,  §  1 ;  Trial ;  Witnesses. 

1.  Expert  and  Opinion. 

Evidence;  Expert. — Anyone  who  has  often  observed  and  exam- 
ined bullet  wounds  is  competent  to  state  the  characteristic  difference 
in  such  wounds  at  the  point  of  entrance  and  exit. — Rohn  v.  The 
State,  5. 
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Evidence;  Opinion  Evidence. — A  physician  who  had  examined 
the  defendant  at  one  time  for  a  slight  physical  ailment,  but  who 
never  made  any  examination  of  his  mental  condition,  was  not  com- 
petent to  give  his  opinion  that  the  accused  was  sane  at  the  time  oi' 
the  examination. — Woods  v.  The  State,  29. 

Same;  Expert;  Hypothetical  Question, — ^An  expert  may  give 
his  opinion  as  to  whether  a  person  is  sane  or  Insane,  on  a  proper 
hypothetical  qnestion  which  assumes  the  facts. — Ih,  29. 

Same;  Opinion, — Although  not  an  expert,  one  who  possesses  suf- 
ficient knowledge  and  acquaintance  with  a  person  may  give  his  opin- 
ion that  a  person  is  sane  without  giving  his  reasons  therefor. — Ih, 
29. 

Evidence;  Opinion, — It  was  not  proper  to  permit  a  witness  to 
give  his  opinion  that  there  was  not  sufficient  tune  for  the  agent  to 
Interfere  after  the  third  party  commenced  the  assault  on  plaintiff  and 
before  he  struck  him;  the  witness  should  have  been  permitted  to 
state  the  facts  and  let  the  jury  draw  the  conclusion. — So,  Ry,  Co,  v. 
Haynes,  60. 

2.  Ancient  Documents. 

Evidence;  Ancient  Papers;  Acknowledgment, — ^Where  the  paper 
offered  was  more  than  thirty-eight  years  old,  the  absence  of  an 
acknowledgment  did  not  prevent  Its  admissibility  as  a  deed  without 
proof  of  execution,  or  a  certified  copy  thereof,  since  the  curative 
statutes  makes  such  a  deed  self-proving. — Turner  v.  Davis,  77. 

3.  Hearsay. 

Evidence;  Hearsay. — Where  the  action  was  by  the  assignee  of  a 
lease  against  a  lessor,  statements  made  by  the  assignor  concerning 
the  lease  to  the  assignee  were  hearsay,  and  not  binding  on  the  lessor. 
—Streit  V.  Wilkerson,  88. 

4.  Judicial  Notice. 

Evidence;  Judicial  Notice;  Railroads, — It  is  a  matter  of  com- 
mon knowledge  that  railroad  locomotives  in  common  use  carry  fire 
and  emit  sparks,  especially  when  pulling  a  heavy  load  up  a  steep 
grade  which  requires  an  extraordinary  working  of  the  steam  exhaust, 
and  that  a  strong  wind  may  carry  such  sparks  to  a  considerable  dis- 
tance, and  that  they  may  readily  set  fire  to  any  dry  and  inflammable 
material  upon  which  they  happen  to  fall. — Dcason  v.  A.  G.  8.  R.  R. 
Co,,  100. 

Evidence;  Judicial  Notice;  Common  KnowJedrje. — ^The  courts 
judicially  know  that  cotton  is  a  world  staple  and  that  its  price  is 
fixed  everywhere  by  the  daily  market  quotations  furnished  by  the 
cotton  exchanges  in  the  markets,  and  that  cotton  is  bought  and  sold 
at  prices  graduated  according  to  its  classified  quality  as  fixed  by 
universal  standards. — Baker  v.  Lehman,  Weil  d  Co.,  40,3. 

o.  Facts  or  Conclusions. 

Evidence;  Facts  or  Conclusions. — The  ownership  of  personal 
property  is  a  fact  to  which  a  witness  may  testify. — Ex  parte  Rhoaf, 
394. 

Evidence;  Conclusion;  Damages. — Where  the  action  was  for 
work  done,  and  defendant  sought  to  recoup  as  for  damages  to  his 
property,  a  question  to  defendant  as  to  what  in  his  judgment  he  had 
been  damaged  by  the  defective  and  improper  condition  in  which  the 
guttering  on  his  house  was  put  up  and  left,  called  for  a  conclusion  of 
the  witness  that  it  was  the  province  of  the  jury  to  draw  from  the 
facts  in  evidence.— Troz/  L.  &  C.  Co.  v.  Bos  ir ell  409. 
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EVIDENCE.— Con«n«ed. 

0.  Parol  to  Vary  Writing. 

Same;  Parol  Evidence;  Contracts. — Where  the  action  is  on  a 
written  contract  set  out  in  the  complaint  and  a  plea  alleges  the 
breach  by  plaintiff  of  a  contemporaneous  agreement  alleged  to  be  part 
of  the  consideration  of  the  contract,  the  plea  was  demurrable,  since  the 
writing  cannot  be  varied  by  a  contemporaneous  parol  agreement,  and 
because  all  prior  and  contemporaneous  agreements  are  conclusirels^ 
presunieii  to  be  merged  in  the  written  contract. — Baker  v.  Lehman, 
Weil  d  Co.,  493. 

FEES. 

See  Clerks ;  Officers ;  Witnesses. 

FORCIBLE  ENTRY-  AND  DETAINER. 

Forcible  Entry;  Removal  of  Cause  From  Justice  Court. — It  is 
not  necessary,  under  section  4283,  Code  1907,  providing  for  the  re- 
moval of  a  forcible  entry  and  detainer  suit  from  the  justice  of  the 
peace  court  to  the  circuit  court,  that  all  of  several  defendants  shall 
sign  and  verify  the  petition,  it  being  sufficient  if  the  petition  shows 
the  required  facts  verified  by  any  defendant. — Phillips  r.  Phillips, 
545. 

Same;  Title  of  Plaintiff;  Burden  of  Proof. — The  burden  is  on 
plaintiff  to  show  either  a  superior  title  in  himself  or  that  defendant 
had  forcibly  and  unlawfully  detained. — 76.  545. 

Same;  Acts  Constituting. — The  act  of  cutting  through  an  inside 
fence  as  an  act  separate  and  apart  from  a  prior  entry  on  and  posses- 
sion of  the  premises  as  a  whole,  is  not  a  forcible  entry  on  the  prem- 
ises, and  will  not  support  an  action  for  forcible  entry  and  detainer. 
—Ih.  545. 

FRAUD. 

Fraud;  Evasion  or  Acts. — Deceit  can  be  grounded  on  evasions 
and  acts  as  well  as  upon  misrepresentations. — Providence  O.  d  G. 
Co.  V.  Allen,  282. 

FRAI DI'LENT  CON^'EYANCE. 

Fraudulent  Conveyances;  Reservation  of  Power;  Statutes. — A 
clause  in  a  deed  reserving  to  the  grantor  the  right  to  cancel  the  deed 
at  any  time  for  any  cause  he  might  think  proper,  reserves  to  him  an 
absolute  power  of  revocation,  for  his  own  benefit,  within  the  meaning 
of  s<»ction  .'U22,  Code  \U07.— Black ir ell  r.  Harbin,  531. 

Sawe;  Subsequent  Purchaser. — A  purchaser,  whether  he  took 
with  or  without  knowledge  of  the  existence  of  the  deed,  reserving 
the  right  of  revocation,  from  a  grantor  who  reserved  the  right  to 
cancel  a  former  deed  at  any  time  and  for  any  cause,  acquires  title 
to  the  premises  just  as  though  the  grantor  had  never  executed  said 
former  deed. — lb.  5.31. 

GAMING. 

1.  Contracts  of. 

Gaming;  Contracts;  Futures. — In  the  absence  of  affirmative 
evidence  to  the  contrary  the  law  will  presume  from  a  contract  of 
sale  of  cotton,  valid  on  its  face,  that  an  actual  delivery  was  intended. 
^Baker  v.  Lelunan,  Weil  d  Co.,  493. 

Same. — Where  the  seller  sought  to  show  the  Illegality  of  hid 
cotton  contract  as  a  mere  deal  in  futures,  it  was  not  competent  to 
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show  that  In  several  Instances  the  buyer  had  settled  other  delivery 

contracts  by  a  payment  of  margins  without  delivery. — lb.  493. 

GARNISHMENT. 

Garnishment;  Set-Off;  Claim. — ^The  date  of  the  service  of  the 
writ  of  garnishment  determines  the  right  to  a  set-off  against  the 
garnishment  proceedings  just  as  in  an  ordinary  action  at  law  which 
might  be  instituted  by  defendant  against  the  garnishee. — First  Nat. 
Bank  i\  Minge,  405. 

Corporation;  Judgment;  Entry. — A  letter  written  by  an  agent 
of  the  corporation  who  had  been  garnisheed  cannot  be  held  to  be 
the  answer  of  the  corporation  in  such  a  sense  as  to  support  a  judg- 
ment against  the  garnishee  on  its  admission  of  indebtedness  to  de- 
fendant in  the  absence  of  an  affidavit  reciting  that  the  writer  of  the 
letter  was  the  duly  authorized  agent  of  the  corporation  to  make  the 
answer. — Hutspn  v.  III.  Cent.  R.  R.  Co.,  436. 

HIGHWAYS. 

Highways;  Establishment;  Adverse  Possession. — ^Although  the 
public  use  of  a  roadway  under  a  claim  of  right  cannot  be  technically 
said  to  be  an  adverse  possession  of  the  way,  it  is  an  adverse  posses- 
sion of  an  easement  therein,  and  so  far  as  it  concerns  the  raising 
of  a  presumption  that  title  has  passed  from  the  government  it  is 
the  equivalent  of  actual  possession  of  the  land. — Carter  v.  Walker, 
140. 

Same;  Prescription. — If  unexplained,  the  general  use  of  the 
roadway  by  the  public  for  twenty  years  raises  a  presumption  of  the 
existence  of  all  the  other  elements  and  conditions  necessary  to  create 
a  highway  by  prescription.— 76.  140. 

Same. — The  establishment  of  a  highway  by  prescription  de- 
pends on  its  continuous,  adverse  use  by  the  general  public;  specific 
recognition  and  care  of  the  road  by  a  county  or  by  the  municipal 
authorities  is  not  essential  to  its  status,  although  such  recognition  is 
strong  evidence  thereof. — ^76.  140. 

Same. — Where  the  public  have  used  a  highway  for  the  prescrip- 
tive period  without  disturbance  from  one  lawfully  claiming  the  land, 
or  such  one's  grantee,  the  presumption  in  favor  of  the  public  right 
would  relate  to  the  beginning  of  the  prescriptive  period  and  interven- 
ing unasserted  claims,  including  a  claim  for  taxes,  would  be  ex- 
cluded,—76.  140. 

Same;  Deeds;  Evidence. — On  the  issue  as  to  the  establishment 
of  the  highway  by  prescription,  a  deed  to  adjoining  land  reserving  30 
feet  along  the  west  line  of  a  described  section,  which  was  the  land 
used  as  a  highway,  did  not  show  a  public  right  in  the  highway  by 
dedication,  but  as  it  was  executed  in  1883,  it  was  competent  evidence 
as  color  of  right  in  the  public,  in  connection,  with  actual  public  use 
8hov\Ti  to  have  been  begun  about  that  time,  although  it  did  not  ap- 
pear that  either  the  grantor  or  the  grantee  ever  had  possession  of  the 
roadway  or  the  adjoining  land. — lb.  140. 

Highways;  Establishment;  Proceedings. — The  failure  of  the  rec- 
ord of  the  proceedings  In  the  commissioners'  court  to  show  that  the 
application  for  the  establishment  of  the  road  was  made  in  writing, 
does  not  render  the  proceedings  void  and  subject  to  quashal  under 
common  law  certiorari. — Kirby  v.  Com.  Court,  Oil. 

Same;  Amendment. — Commissioners'  courts  have  power,  after 
certiorari  proceedings  are  instituted,  to  amend  their  record  relative 
to  the  establishment  of  poads  so  as  to  make  them  conform  to  the 
fact,  and  show  that  the  application  was  in  writing. — 7?).  Oil. 
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HOMICIDE. 

1.  Self-Defense. 

Homicide;  Defenses;  Apprehension  of  Danger, — ^Although  de- 
fendant was  free  from  fault  in  bringing  on  the  difficulty,  and  al- 
though deceased  made  demonstrations  which  would  cause  a  reason- 
able man  to  believe  in  the  imminence  of  his  peril,  defendant  was 
not  entitled  to  kill  deceased  unless  he  honestly  believed  in  the  immi- 
nence of  his  peril. — Monts  v.  The  StatCj  1. 

2.  Evidence. 

Homicide;  Evidence;  Character  of  Wound. — As  Illustrative  of 
the  position  of  deceased  when  shot,  and  for  the  purpose  of  contradict- 
ing defendant's  testimony  in  that  regard,  it  Is  competent  for  the  state 
to  prove  that  bullet  wounds  are  characteristically  different  at  the 
point  of  entrance  and  exit,  and  what  that  difference  Is. — Rohn  v.  The 
State,  5. 

Same, — A  medical  man  well  acquainted  with  the  human  anatomy 
and  with  gun  shot  wounds  can  state  from  his  examination  of  the 
wound,  his  conclusion  that  the  bullet  entered  at  the  back  to  the  left 
of  the  spinal  column  and  made  its  exit  in  front,  passing  through  the 
heart. — Ih.  5. 

Homicide;  Evidence, — Where  defendant  was  at  fault  In  provok- 
ing the  difficulty  at  the  time  of  the  killing,  evidence  that  some  time 
before  that  happening  the  deceased  had  tak^i  defendant's  wife  away 
from  him  and  had  threatened  the  life  of  defendant,  was  not  admis- 
sible.— Ziniman  v.  The  State,  9. 

Homicide;  Corpus  Delicti, — ^Where  there  was  no  dispute  about 
the  death  of  the  person  claimed  to  have  been  killed,  and  defendant 
was  alone  with  her  In  the  room  at  the  time  she  received  the  fatal 
wound,  there  being  nothing  to  suggest  Suicide  except  the  statement 
of  defendant  made  immediately  thereafter  that  she  had  snatched  a 
pistol  from  his  pocket  and  killed  herself,  the  evidence  of  the  corpus 
delicti  and  of  defendant's  criminal  agency  was  sulfldent  to  carry 
the  question  of  his  guilt  to  the  jury.— Dt^e«  v.  The  State,  34. 

Same. — ^While  it  is  necessary  that  evidence  be  offered  from 
which  the  jury  will  be  justified  in  finding  that  decedent  had  come  to 
her  death  by  a  criminal  agency,  as  a  preliminary  to  a  consideration 
of  defendant's  guilt,  it  is  not  necessary  that  the  fact  that  a  crime 
had  been  committed  should  be  shown  by  the  evidence  wholly  Inde- 
pendent of  defendant's  relation  to  the  offense  charged. — Ih.  JU. 

Same;  Jury  Question, — The  evidence  examined  and  held  suffi- 
cient to  require  a  submission  to  the  jury  of  the  question  of  defend- 
ant's guilty  agency,  and  to  justify  the  refusal  of  the  general  charge. 
—76.  34. 

Same;  Evidence. — ^The  fact  that  shortly  after  the  killing  the 
defendant  passed  the  house  of  a  witness,  "not  running,  but  hustling 
right  along  pretty  peart"  was  admissible  as  an  incriminating  circum- 
stance.— Ih.  34. 

3.  Degree. 

Homicide;  Manslaughter, — Manslaughter  Is  a  killing  in  sudden 
passion,  under  sufficient  provocation,  and  without  malice. — Reeves  r. 
The  State,  14. 

Same;  Provocation. — ^Mere  words,  however  insulting,  will  not 
reduce  a  homicide  to  manslaughter.  It  is  necessary  that  the  provoca- 
tion be  at  least  an  assault  actually  committed  or  threatened  under 
circumstances  calculated  to  reasonably  convince  the  mind  that  de- 
fendant believed  he  would  be  presently  assaulted,  and  which  caused 
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him  to  commit  the  act  as  a  consequence  of  the  passion  thereby 
engendered. — Jl).  14. 

Same;  Inconsistent  Defenses, — The  fact  that  defendant  insisted 
that  he  acted  in  self-defense  would  not  have  the  effect  to  preclude 
him  from  showing  that  the  offense  was  committed  under  circum- 
stances reducing  it  from  murder  to  manslaughter. — 76.  14. 

Same;  Jury  Question. — Under  the  evidence  in  this  case  it  was  a 
question  for  the  Jury  whether  the  killing  was  the  result  of  sudden 
passion  aroused  by  sufficient  provocation. — lb,  14. 

HOMESTEAD. 

Homestead;  Property  Subject  to. — Under  section  4160,  Code  1907, 
the  head  of  a  family  has  a  homestead  in  land  upon  which  he  entered 
under  a  contract  of  purchase,  and  on  which  he  has  made  his  home, 
and  this  right  passes  to  the  widow  and  minor  children  under  sections 
4196,  4196,  Code  1907.  subject  to  the  prior  right  of  the  vendor  to 
collect  the  purchase  price. — Burrow  v.  Clifton,  297. 

Homestead;  Allotment;  Right  of  Survivor. — Under  the  Code  of 
1896,  the  actual  homestead  of  a  decedent  vested  absolutely  in  the 
widow  and  minor  children  without  any  proceedings  setting  it  aside; 
but  where  land  was  not  occupied  as  a  homestead  at  the  time  of  the 
death  of  decedent,  and  it  is  claimed  as  such,  Judicial  proceedings 
were  necessary  to  withdraw  it  from  administration,  and  impress 
upon  It  is  homestead  character. — Hogan  v.  Soott,  310. 

Same;  Allotment;  Effect. — Construing  sections  2070,  2071,  Code 
1896,  where  the  widow  filed  a  petition  under  section  2083,  Code  1896, 
praying  that  the  land  owned  by  deceased  be  set  apart  as  a  home- 
stead and  alleging  that  she  was  the  only  heir,  it  is  held  that  although 
deceased  left  a  minor  son,  the  decree  of  the  probate  court  adjudging 
the  property  to  be  the  homestead,  did  not  bar  the  right  of  such 
minor,  whether  the  property  was  or  was  not  the  actual  homestead  of 
deceased;  as  the  petition  could  have  been  filed  for  the  benefit  of  the 
minor  as  well  as  of  the  widow,  and  the  decree  merely  withdrew  the 
property  from  administration  as  exempt  property,  and  did  not  vest 
any  title.  Upon  such  contingency  the  statute  Intervened  and  trans- 
ferred the  land  to  the  widow  and  minor  children. — Ih.  310. 

HUSBAND  AND  WIFE. 
1.  Wife  as  Surety. 

Husband  and  Wife;  Suretyship  of  Wife;  Mortgage. — Although  the 
transactions  were  made  to  appear  as  loans  to  the  wife,  the  proceeds 
being  transferred  by  her  to  her  husband,  the  mortgages  were  void 
under  the  facts  in  this  case,  in  view  of  the  provisions  of  section  4497, 
Code  1907.— Peoples  Bank  v.  Steinhart,  205. 

Husband  and  Wife;  Necessary  Parties;  Mortgage. — Where  a 
married  woman  seeks  by  bill  to  cancel  certain  mortgages  upon  her 
separate  real  estate  which  appeared  to  secure  the  Joint  and  several 
liabilities  of  herself  and  husband,  the  ground  for  cancellation  being 
that  they  were  given  to  secure  the  debt  of  the  husband,  the  husband 
is  a  necessary  party,  for  the  reason  that  if  relief  be  granted  it  would 
be  an  adjudication  that  the  husband  alone  was  liable  for  the  debt. — 
Cudd  V.  Reynolds,  207. 

Husband  and  Wife;  Security;  Mortgage;  Estoppel. — Where  the 
husband  and  wife  executed  a  mortgage  on  property  belonging  to  them 
in  severalty  to  secure  what  purported  to  be  a  loan  to  them,  prima 
facie,  the  wife  was  liable ;  but  she  was  not  estopped  to  show  that  she 
executed  the  mortgages  as  surety  for  the  husband  in  violation  of 
section  4497,  Code  1907.— Marbury  L.  Co.  v.  Woolfolk,  254. 
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Same;  Mortgage  or  Pledge;  Intention. — ^Where  the  wife  made 
the  husband  her  agent  by  her  execution  of  a  mortgage  with  her  hus- 
band on  property  belonging  to  them  in  severalty,  to  enable  them  to 
carry  on  a  sawmilling  business,  the  mortgagee  had  a  right  in  good 
faith  to  deal  with  the  husband  as  such,  and  where  the  mortgagee  had 
no  communication  with  the  wife,  but  relied  on  her  voluntary  ratifi- 
cation of  the  contract,  it  was  immaterial  to  the  wife's  liability  whether 
she  intended  to  join  her  husband  in  the  business  or  whether  the 
money  was  sent  to  him  alone  and  statements  of  accounts  furnished 
him  alone. — lb.  254. 

IXDICrrMENT  AND  INFORMATION. 
In  particular  crimes,  see  that  title. 

Indictment  and  Information;  Qufishing;  Grounds. — No  question 
as  to  the  sufficiency  of  the  evidence  can  be  raised  on  motion  to  quash, 
where  the  indictment  is  based  on  evidence  of  witnesses  before  a  grand 
jury.— JificAf//  r.  The  State^  23. 

INJUNCTION. 

Injunction;  Protection  of  Homestead;  Ejectment. — Where  the 
homestead  right  of  a  father  and  husband  in  land  upon  which  he 
has  entered  under  contract  of  purchase  is  transmitted  on  his  death 
to  his  widow  and  minor  children,  equity  will  protect  the  widow's 
right  to  possession  by  injunction,  and  prevent  the  vendor  from  ousting 
her  pending  the  life  of  the  contract. — Burrow  r.  Clifton,  297. 

Injunction;  Eminent  Domain;  Interference  With. — Where  a  cor- 
poration entitled  to  condemn  land  enters  thereon  to  make  the  pre- 
liminary survey  and  examination  under  section  3493,  Code  1907,  and 
its  entry  for  that  purpose  is  resisted  or  will  be  resisteil  so  as  to 
render  probable  a  clash  between  the  owner  and  the  representative  of 
the  corporation,  injunction  will  lie  to  protect  the  right  of  the  cor- 
poration to  enter  for  the  limited  puri>ose8  of  the  statute. — Ala.  Int. 
P.  Co.  r.  Mt.  Vernon  Co.,  622. 

INSANE  PERSONS. 
See  In.sanity. 

Insane  Persons;  Order  Committing;  Conclusiveness. — An  order 
by  the  judge  of  the  law  and  equity  court  of  Morgan  county  commit- 
ting the  defendant  to  the  state  asylum  for  the  insane,  made  in  an 
ex  parte  proceeding  under  section  7180,  Code  1907,  is  not  conclusive 
or  res  judicata  on  the  question  of  defendant's  insanity  in  a  subse- 
quent prosecution  for  homicide. — Reeves  r.  The  State,  14. 

INSANITY. 

Insanity;  Inquisition  ;  Discretion. — The  refusal  of  the  trial  court 
to  suspend  the  trial  and  submit  to  a  Jury,  an  inquisition  as  to  defend- 
ant's insanity  at  the  time  of  the  trial  under  the  provisions  of  section 
7178,  Code  1007,  is  not  revisable  on  appeal. — Rohn  r.  The  State,  ."i. 

INST'RANCE. 
1.  Fraternal  and  Endowment. 

Insurance;  Fraternal;  Change  of  Beneficicry ;  Parol  Evidence. — 
Where  the  by-laws  of  a  fraternal  order  declare  that  a  member  shall 
execute  a  certificate  showing  the  disposition  he  desires  shall  be  made 
of  his  endowment,  in  the  absence  of  such  certificate,  the  endowment 
must  be  paid  to  the  widow  and  orphans  or  legal  heirs,  subject  to  the 
endowment  i)rovisions,  and  when  a  member  obtains  a  certificate  stipu- 
lating that  it  may  be  changed  by  him  from  time  to  time,  as  to  the 
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beneficiary,  such  member  cannot  change  the  beneficiary  by  parol  ex- 
pression merely,  and  the  expression  of  his  wish  to  an  officer  of  the 
local  lodge  to  make  a  change  of  beneficiaries  does  not  effect  a  change. 
— Slaughter  i*.  Slaughter,  302. 

Same;  Beneficiariea. — Under  the  rules  permitting  a  member  to 
designate  another  beneficiary  although  he  had  a  wife  and  children, 
and  in  the  absence  of  a  rule  or  statute  of  the  order,  restricting  the 
beneficiary  to  a  lawful  wife,  an  allusion  to  a  beneficiary'  in  the 
certificate  as  a  wife  of  the  member,  was  merely  descrlptio  personce, 
and  not  a  warranty  to  the  order  that  she  was  the  lawful  wif^,  and 
such  beneficiary  could  recover  on  the  certificate  although  another 
was  the  lawful  wife  of  the  member. — Ih,  302. 

Same;  Hearsay. — Statements  of  a  deceased  member  of  an  order 
that  he  had  told  an  officer  of  his  local  lodge  to  make  a  change  speci- 
fied In  reference  to  the  beneficiary  in  the  certificate  were  hearsay, 
and  should  not  be  considered  in  determining  whether  a  change  in  the 
beneficiaries  was  made. — Ih.  302. 

2.  Old  Line  and  Accident. 

Insurance;  Preliminary  Proof;  Waiver  of  Defect. — ^The  evidence 
examined  and  held  to  require  a  submission  to  the  Jury  of  the  ques- 
tion of  waiver  of  defect  in  the  preliminary  proof  of  los.s. — Corit.  Can. 
Co.  V.  Ogbum,  398. 

Same;  Accident  Policy;  Continuous  Total  Inability. — The  evi- 
dence examined  and  held  to  require  a  submission  to  the  Jury  whether 
the  accident  caused  continuously  thereafter  total  inability  to  labor. 
—76.  3J>8. 

Insurance;  Representation;  Knoivledge  and  Intent  of  Apppli- 
cant. — Although  an  actual  intent  to  deceive,  within  section  4572, 
Code  1907,  may  be  sufficiently  averred  by  the  allegations  of  facts 
and  circumstances  coupled  with  words  of  equivalent  import  to  those 
employed  by  the  statute,  the  mere  allegation  that  a  false  statement 
was  knowingly  made,  etc.,  did  not  necessarily  import  "an  actual  Intent 
to  deceive." — Mass.  M.  L.  I.  Co.  v.  Crenshatc,  4G0. 

Same;  Construction. — A  clause  in  a  life  policy  that  the  policy 
and  the  application  constitute  the  entire  contract  between  the  parties 
and  that  no  statement  made  shall  be  used  in  defense  unless  con- 
tained in  the  application,  did  not  exclude  the  right  of  the  insurer  to 
avail  Itself  of  false  statements  made  at  the  delivery  of  the  policy, 
and  not  contained  in  the  application,  where  the  application  contained 
a  statement  to  the  effect  that  the  insurance  should  not  be  in  force 
until  delivery  of  the  policy  to  the  insured  during  his  present  condition 
of  health.— 76.  4fK>. 

Same;  Presumption  and  Burden  of  Proof. — Where  the  defense 
was  fraudulent  statement  made  by  the  insured  in  the  negotiations 
for  the  policy,  plaintiff  made  out  a  prima  facie  case  by  introducing 
the  policy,  showing  notice  of  proof  of  death  and  that  the  policy  had 
not  been  paid,  since  the  burden  was  upon  defendant  to  establish 
fraud,  as  fraud  is  never  presumed. — Ih.  460. 

Same:  Evidence. — Where  the  action  was  on  an  insurance  policy 
evidence  that  the  company  had  limited  the  power  of  its  general 
agent  to  a  delivery  of  the  iwllcy  only  when  the  applicant  made  an 
unmodified  health  certificate,  such  limitation  being  known  to  the 
applicant  was  admissible  as  tending  to  show  that  the  delivery  was 
Induced  by  the  health  certificate,  and  also  that  false  statements 
therein  were  made  with  actual  intent  to  deceive. — 76.  4C0. 
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3.  Fire. 

Insurance;  Agency;  Evidence, — In  an  action  on  parol  contract 
for  insurance  made  by  an  agent,  a  certificate  of  the  Secretary  of 
State  that  such  person  was  the  duly  appointed  agent  of  the  insurer, 
and  that  It  was  issued  in  compliance  with  section  4561,  Code  1907, 
reciting  that  said  agent  was  authorized  to  transact  the  business  of 
fire  insurance  for  the  named  company  was  admissible  in  evidence, 
and  prima  facie  established  a  general  agent. — Sun  Ins,  Office  v. 
Mitchell  420. 

Same;  Extent  of  Powers. — An  agent  authorized  to  solicit  and 
receive  applications  for  fire  insurance,  and  to  countersign  and  issue 
policies  entrusted  to  him  for  that  purpose,  at  his  discretion,  must  be 
regarded  quoad  hoc  as  a  general  agent  of  the  company. — Ih,  420. 

Same. — A  general  agent's  powers  can  be  limited  and  such  limita- 
tion will  be  binding  between  the  company  and  the  agent,  and  all  per- 
sons having  notice  thereof,  but  they  could  not  aifect  third  persons 
relying  upon  the  agent's  implied  authority,  and  without  notice  of  the 
limitation ;  the  agent's  authority  as  to  such  persons  being  determined 
by  the  nature  of  the  business,  and  being  prima  facie  co-extensive  with 
its  requirements. — IJ>.  420. 

Same. — An  agent  duly  authorized  to  bind  his  principal  by  con- 
tract for  insurance  may  make  valid  contracts  by  parol,  or  by  a  bind- 
ing slip  or  memorandum;  a  general  authority  to  solicit  Insurance, 
receive  premiums,  and  deliver  policies  being  sufficient  to  cover  an 
executory  contract  to  insure. — Ih,  420. 

Same. — A  commission  to  a  person  to  act  as  agent  for  a  fire 
insurance  company  within  the  limits  of  a  certain  city  is  to  be 
liberally  construed  in  favor  of  his  authority  to  insure  property  in 
Immediately  outlying  districts,  he  being  a  general  agent,  and  such 
Jurisdiction  being  customary. — lb,  420. 

Sam^. — A  restriction  upon  the  authority  of  a  general  agent  of 
a  fire  insurance  company  requiring  him  to  personally  examine  prop- 
erty in  outlying  districts  near  to  the  city,  and  report  thereon  before 
issuing  policy,  is  not  available  against  an  insured  without  notice  of 
such  restriction. — IJ),  420. 

Same;  Jury  Question. — Under  the  evidence  it  was  a  question  for 
the  jury  in  this  case  whether  the  minds  of  the  insurer's  agent  and 
the  insured  met  upon  the  terms  of  the  contract  for  insurance. — Ih, 
420. 

Same;  Contract  of;  Requisites  and  Validity;  Oral  Contract. — 
The  general  agent  of  an  insurance  company  has  implied  authority 
to  waive  present  payment  of  the  premium ;  hence,  it  was  not  essential 
to  the  validity  of  an  oral  contract  for  insurance  that  the  premium  be 
paid  in  advance,  where  there  was  no  stipulation  therefor,  and  where 
the  inference  was  that  a  policy  should  issue,  and  that  payment  was 
not  intended  until  then.— /6.  420. 

Insurance;  Award;  Effect. — An  award,  made  in  arbitration  of 
the  loss  covered  by  a  fire  policy,  merges  the  right  of  action  on  the 
policy  and  the  insured  is  entitled  to  recover  only  on  the  award. — 
Union  M.  Ins.  Co.  v.  Charlie's  T.  Co.,  443. 

Same. — Upon  an  award  in  arbitration  of  a  fire  loss  under  sudi 
a  policy,  breach  of  stipulations  relating  to  notice  and  proof  of  loss 
are  waived,  and  a  plea,  to  a  count  on  the  award,  which  sets  up  failure 
to  give  notice  and  proof  of  loss,  and  that  there  was  no  waiver  is 
subject   to   demurrer. — Ih.    443. 

Sam^e;  Fire  Policy;  Action. — A  policy  which  insured  an  auto- 
mobile against  destruction  or  damage  by  fire,  theft,  and  the  perils  of 
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transportation,  is  a  fire  policy  nevertheless,  and  should  be  declared 
on  under  the  Code  form,  the  policy  being  admissible  under  such  com- 
plaint—/&.  443. 

Same;  Evidence, — Where  a  failure  to  give  notice  to  submit 
proof  of  loss  was  alleged  in  an  action  on  a  fire  policy,  evidence  tliat 
insured  had  notified  insured's  agent  and  had  made  proof  of  loss 
upon  the  blanks  furnished,  by  the  agent,  and  that  the  insurer  had 
sent  an  adjuster  without  objection,  is  admissible. — Ih.  443. 

^ame;  Waiver.— By  entering  into  an  arbitration  within  the  time 
allowed  under  the  policy  for  proof  of  loss,  the  insurer  waived  all 
questions  as  to  the  facts  and  sufficiency  of  the  proofs  of  loss. — II), 
443. 

Same;  Award, — Where  the  policy  provided  that  the  award  of 
the  arbitrators  and  umpire,  or  any  two  of  them,  should  determine 
the  amount  of  the  loss,  a  written  award  signed  by  one  arbitrator  and 
the  umpire  is  admissible  in  evidence,  where  the  other  dissented  and 
refused  to  sign  as  an  expression  of  his  dissent. — Tb.  443. 

Same;  Evidence. — Where  the  pleas  did  not  present  the  defense 
that  title  to  the  property  was  not  in  the  insured,  evidence  to  that 
effect  was  properly  rejected. — Ih.  443. 

INTERPLEADER. 

Interpleader;  Intermeddling  by  Debtor;  Right  to  Relief. — ^Where 
funds  are  subscribed  by  various  persons,  including  the  officers  of  the 
l>auk,  and  are  deposited  in  the  bank  to  be  paid  to  a  corporation  on 
the  contingency  of  a  completion  of  a  contract,  and  a  controversy 
arises  among  the  subscribers  to  the  fund,  including  such  bank  offi- 
cers as  individuals,  questioning  the  completion  of  the  contract  in 
such  a  sense  as  to  entitle  the  corporation  to  the  funds,  such  action 
by  such  bank  officials  as  individual  subscribers,  cannot  be  held  to  be 
such  an  intermeddling  by  the  bank  as  would  preclude  it  from  main- 
taining interpleader  to  determine  the  rights  of  the  claimant  to  the 
fund. — Dotfian  Xat.  Bank  v.  Enterprise  L.  Co.,  228. 

INTERVENTION. 

Intervention;  Parties;  Proceedings. — One  seeking  to  intervene 
In  a  pending  cause  must  apply  to  the  court  having  jurisdiction  of  the 
cause  for  permission  to  file  a  petition  of  intervention,  of  which  the 
parties  to  the  suit  must  have  notice,  and  where  it  appears  from  the 
face  of  the  application  that  a  case  is  made  for  Intervention,  leave 
to  file  such  petition  should  have  been  granted. — Drew  v.  Ft.  Payne 
Co,,  285. 

JUDGMENT. 

See  Appeal  and  Error,  §§5  and  8. 

1.  Vacation. 

Judgment;  Vacation;  Fraud. — While  equity  has  jurisdiction  gen- 
erally to  relieve  against  fraud,  a  final  judgment  of  a  court  of  compe- 
tent jurisdiction  is  not  impeachable  except  for  actual  fraud  in  its 
procurement ;  hence,  a  decree  of  the  probate  court  setting  aside  to  a 
widow,  as  homestead,  all  of  the  real  property  of  her  deceased  hus- 
band, will  not  be  vacated,  notwithstanding  the  petition  therefor, 
fraudulently  alleges  that  there  were  no  minor  children. — Hogan  v. 
Scott,  310. 

2.  Conclusiveness. 

Judgment;  Conclusiveness;  Dismissal  for  Discontinuance, — 
Where  the  trial  court  had  dismissed  a  former  suit  brought  against 
defendant  and  a  third  party  jointly,  after  plaintiff  had  amended  his 
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complaint  by  striking  out  the  other  defendant,  on  the  ground  that 
plaintiff  had  discontinued  as  to  both  by  striking  one,  the  dismissal 
was  a  discontinuance  and  not  a  judgment  on  the  merits,  and  there- 
fore, not  a  bar  to  a  subsequent  action. — 8t,  L.  d  8.  F.  R.  R.  Co,  r. 
HUll  353. 

3.  Default.     (See  Corporations,  S  4.) 

Judgment;  Default, — ^Where  the  action  was  on  a  note  whi<ii 
stated  a  cause  of  action,  and  one  defendant  entered  a  general  denial 
not  sufficient  as  the  g^ieral  issue  because  not  denying  the  execution 
of  the  note,  and  the  other  defendants  demurred  to  the  complaint, 
and  demanded  a  Jury  trial,  a  Judgment  for  plaintiff  reciting  that  de- 
fendants, being  called,  made  default,  and  that  the  court  proceeded 
to  hear  and  determine  the  cause,  was  not  objectionable  as  a  judg- 
ment by  default  after  plea  or  demurrer. — Brandon  r.  Leeds  State 
Bank,  519. 

JUDICIAL   NOTICE. 

See  Evidence,  |  4. 
JURY  AND  JURORS. 

1.  Special  Venire  and  Incidents. 

Jury;  Service  of  List  on  Accused, — ^The  provisions  of  the  Jury 
Act  (Acts  1909,  p.  305)  are  mandatory,  although  section  29  thereof 
expressly  declares  that  it  is  the  legislative  Intent  to  make  the  provi- 
sions of  the  act  directory  merely. — Ziniman  v.  The  Btate,  9. 

Same;  Venire;  Quashing;  Grounds. — The  provision  of  section  29, 
Acts  1909,  p.  305,  is  to  be  construed  In  connection  with  the  other 
provisions  of  the  Act  relating  to  the  preparation  of  the  venire,  whldi 
must  be  taken  as  mandatory. — It.  9. 

Bam^. — A  mistake  in  the  name  of  a  juror  in  a  venire  is  not 
grounds  for  quashing  the  venire  under  the  Jury  Act  of  1909. — lb,  9. 

2.  Excusing. 

Same;  Excusing  Jurors;  Authority  of  Court. — For  good  cause 
shown  the  court  may  excuse  Jurors. — Ziniman  v.  The  State,  9. 

Same;  Objections. — If  defendant  desired  that  a  juror  should 
serve  notwithstanding  he  was  excused  by  the  court,  his  proper  course 
is  to  object  to  the  action  of  the  court  In  requiring  him  to  strike  from 
the  list  of  jurors  not  containing  the  name  of  such  juror,  and  thereby 
raise  the  question  of  the  correctness  of  the  court's  action  in  excusing 
such  juror. — 76.  9. 

3.  Selecting,  Etc. 

Jury;  Selection;  Objections;  Waiver, — In  the  absence  of  an; 
thing  appearing  to  the  contrary,  It  will  be  presumed  that  defendai 
knew  of  the  mistake  in  the  name  of  the  juror  remaining  on  tt 
venire  after  the  alternate  striking  in  selecting  a  jury  for  the  trii 
before  the  jury  was  agreed  on,  and  hence,  defendant  will  be  he' 
to  have  waived  any  objection  on  account  of  the  mistake  In  sui 
name. — Mackey  v.  The  State,  23. 

Same. — Where  the  court  restored  every  opportunity  of  choi 
defendant  might  have  had,  in  any  event.  In  selecting  the  jury  for  h 
trial,  there  was  no  error. — lb.  23, 

Jury;  Trial  by. — Where  the  note  sued  on  was  not  denied  as 
its  execution,  a  writ  of  Inquiry  was  not  required,  and  the  appearii 
defendants  were  not  entitled  to  a  jury  trial  under  section  53B 
Code  1907. — Brandon  v.  Leeds  State  Bank,  519. 
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1.  Eviction. 

Landlord  and  Tenant;  Eviction;  Assignee;  Evidence. — ^Where 
the  action  was  trespass  quare  clausum  fregit  by  an  assignee  against 
the  lessor,  the  lessor  was  properly  permitted  to  ask  the  assignee  upon 
cross-examination  from  whom  he  had  previously  rented  the  land,  and 
for  how  long,  and  what  he  paid  for  the  lease,  such  matter  being  rele- 
vant to  the  issues. — Streit  v.  Wilkerson,  88. 

2.  Estoppel. 

Landlord  and  Tenant;  Equitable  Estoppel;  What  Constitutes. — 
Where  the  tenant  was  in  the  lumber  business,  and  was  urged  by  his 
landlord  to  raise  money  to  pay  rent  by  securing  from  another,  who 
had  contracted  to  buy  a  quantity  of  the  lumber,  an  advance  upon  the 
lumber  already  manufactured,  the  landlord  is  estopped  to  deny  such 
others  title  to  the  lumber,  and  to  assert  his  landlord's  lien. — McOoir- 
m  L.  d  E.  Co,  V.  McDonald  L.  Co.,  580. 

LICENSE. 

License;  Corporations;  Statute. — A  fertilizer  manufacturing  cor- 
poration which  has  paid  the  license  tax  imposed  by  subd.  41,  section 
2361,  Code  1907,  for  state  and  county  purposes  is  not  liable  for  privi- 
lege tax  under  subd.  26  thereof. — Bighee  Fert,  Co.  v.  Smith,  552. 

Same;  Refunding, — Under  section  2411,  Code  1907,  as  amended, 
by  Acts  1909,  p.  165,  a  license  tax  erroneously  paid  under  subd.  26, 
section  2361,  Code  1907,  was  returnable  whether  paid  strictly  as  a 
license  tax  or  as  a  privilege  tax. — Ih.  552. 

Same;  Certificate.— Vnder  section  2412,  Code  1907,  a  certificate 
reciting  the  presentation  of  an  application  and  that  an  applicant  had 
by  mistake  paid  a  corporation  privilege  tax,  the  amount  of  which 
was  due  it,  was  sufficient  to  authorize  a  refund  for  taxes  paid  by 
mistake.— /&.   552. 

LIMITATION  OF  ACTIONS. 

Limitation  of  Action;  Trespass  or  Case. — ^The  statute  of  limita- 
tions of  one  year  is  applicable  to  an  action  by  a  lower  riparian  owner 
claiming  in  one  count  damages  for  the  pollution  of  a  stream  by  the 
deposit  of  debris  therein  by  the  upper  riparian  owner,  and  in  another 
count,  the  negligence  of  defendant's  servants  or  agents  in  the  prem- 
ises, since  the  action  was  in  case  and  not  in  trespass. — Par-^ons  r. 
T.  C.  I,  d  R.  R,  Co.,  84. 

LOGS  AND  LOGGING. 

Logs  and  Logging;  Standing  Timber;  Convcgance;  Effect. — 
Where  plaintiff  conveyed  and  defendants  acquired  through  a  chain 
of  deeds  all  the  merchantable  pine  timber  standing  on  certain  de- 
scribed land  on  Aug.  21,  1906,  defendant  acquired  title  to  the  timber 
only  that  was  growing  and  standing  on  the  land  on  the  date  specified, 
but  did  not  acquire  title  to  the  timber  not  then  merchantable,  al- 
though it  might  thereafter  become  so,  and  had  become  so  at  the  time 
of  the  cutting. — Wright  v.  Bentley  L.  Co.,  616. 

Same;  Right  to  Remove;  Termination. — Where  the  time  for 
removing  the  timber  was  limited  to  four  years  from  date  of  convey- 
ance, defendants  were  not  entitled  to  go  on  the  land  to  remove  the 
timber  after  the  expiration  of  the  period  without  plaintiffs  consent, 
although  they  were  owners  of  all  the  merchantable  pine  timber  grow- 
ing on  the  lands  at  the  time  of  the  conveyance,  and  were  therefore, 
liable  for  any  injury  done  to  the  lands  in  removing  tiielr  timber 
after  the  expiration  of  the  license  period. — Ih.  616. 
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Same;  Merchantable  Pine  Titnher. — ^Where  defendants  acquired 
title  to  all  the  merchantable  pine  timber  growing  on  certain  described 
lands  on  a  certain  date,  with  the  right  of  removal  therefrom  for  four 
years,  the  burden  was  on  them  to  show  that  the  timber  cut  and 
removed  by  them  was  merchantable  pine  timber  such  as  was  ordi- 
narily used  for  manufacture  and  sale  in  that  locality,  the  suit  being 
to  recover  damages  for  Injuries  to  the  lands,  and  for  cutting  timber 
therefrom  after  the  expiration  of  the  removal  period. — lb,  616. 

MANDAMUS. 

Mandamus;  Payment  of  Warrant;  Statutory  Remedy. — ^The  rem- 
edy to  compel  a  treasurer  to  pay  county  warrants  issued  by  the 
probate  judge  of  the  county  under  proper  authority  Is  by  a  summary 
proceeding  under  section  5938,  Code  1907,  and  mandamus  will  not  lie. 
— Brown  v.  Qay-Padgett  Hdw.  Go.^  561. 

Mandamus;  Scope. — Mandamus  Is  the  proper  remedy  to  compel 
the  chancellor  to  deny  an  appeal  from  an  order  removing  a  trustee 
of  a  trust  for  the  benefit  of  creditors,  since  mandamus  will  He  to 
compel  a  proper  exercise  or  to  prevent  an  abuse  of  judicial  discre- 
tion.— Ex  parte  Jonas,  567. 

MASTER  AND  SERVANT. 

1.  Injury  to  Third  Persons. 

Master  and  Servant;  Injury  to  Third  Person;  Liability, — In  de- 
termining the  master's  liability  to  a  third  person  for  acts  of  the 
servant  the  primary  test  is  whether  the  act  was  within  the  line  and 
scope  of  the  servant's  employment. — Addington  v.  Amer.  Casting  Co., 
92. 

Same;  Pleading. — Where  the  complaint  alleged  that  defendant's 
servant  negligently  propelled  defendant's  wagon  and  team  which  was 
being  driven  by  him  against  plalntiflTs  buggy,  and  that  plaintiff's 
Injury  was  caused  by  reason  of  the  negligence  of  defendant  In  select- 
ing as  a  driver  of  said  wagon  and  team  an  Incompetent  servant,  such 
complaint  Is  demurrable  for  failure  to  allege  that  such  servant  was 
acting  within  the  line  and  scope  of  his  employment  when  Inflicting 
the  injury.— /6.  92. 

2.  Injury  to  Servant. 

(a)  Contributory  Negligence. 

Master  and  Servant;  Injury  to  Servant;  Pleas;  Contributory 
Negligence. — Where  the  action  was  by  an  employee  for  injuries 
sustained  while  driving  cars  along  an  air  course  in  a  mine  due  to  an 
obstruction  negligently  placed  in  the  air  course  without  the  knowl- 
edge of  the  servant,  a  plea  setting  up  that  such  employee  was  guilty 
of  negligence  proximately  contributing  to  his  injuries  in  that  It  was 
his  duty  to  keep  a  lookout  to  discover  and  avoid  injury  from  ob- 
structions, and  that  he  negligently  failed  to  keep  such  lookout,  and 
thereby  failed  to  discover  the  obstruction  In  time  to  avoid  the  injurj', 
thereby  proximately  causing  the  injury,  but  which  failed  to  allege 
that  the  obstruction  could  have  been  discovered,  or  the  Injury  avoided 
by  keeping  a  lookout  was  subject  to  the  demurrer  interposed. — Sloss- 
S.  8.  d  I.  Co,  V.  Russell,  158. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negli" 
gence. — Where  decedent  was  struck  and  injured  by  one  of  the  hooks 
of  a  derrick  as  the  hooks  were  being  elevated  after  the  beam  which 
was  being  moved  had  been  deposited  on  the  dray,  and  it  was  dece- 
dent's duty  to  hold  thf  hooks  clear  of  the  dray,  which  if  he  had  done, 
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would  have  prevented  the  accident,  decedent  is  guilty  of  contributory 
negligence,  precluding  a  recovery  by  his  administrator. — Camp  v, 
Churchill,  173. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Xegli- 
gence. — Under  the  evidence  in  this  case  it  was  a  question  for  the  Jury 
to  determine  whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence  in  keeping  his  hand  on  the  knuckle  of  the  coupling  as  the 
engine  was  approaching  to  be  coupled. — St.  L,  d  8.  F.  R.  R.  Co.  v. 
Fancher,  188. 

Same;  Instructions. — A  charge  asserting  that  if  plaintiff  kept  his 
hand  on  the  coupling  as  the  engine  was  approaching  the  cars  to  be 
coupled,  he  was  guilty  of  negligence  barring  recovery,  in  failing  to 
hypothesize  leaving  of  the  hand  on  the  coupling  after  he  knew  the 
engine  was  aprpoaching,  was  faulty. — Ih.  188. 

Same. — A  charge  asserting  that  the  jury  were  not  authorized  to 
assume  from  the  evidence  that  "the  engine  could  have  been  stopped 
In  time  to  prevent  a  second  impact,  even  If  you  believe  the  plalntiiT 
gave  a  stop  signal,"  etc.,  was  uncertain  and  involved  as  to  the  occasion 
and  time,  and  hence,  properly  refused. — 76.  188. 

Same;  Contributory  'Negligence;  Mental  Capacity. — Where  the 
action  was  for  the  death  of  a  boy  14  years  old,  a  plea  of  contributory 
negligence  In  riding  upon  a  tram  car  in  violation  of  the  rules  of  the 
employer,  was  defective  in  that  It  did  not  aver  that  the  boy  had  suf- 
ficient capacity  to  appreciate  the  danger  of  the  risk. — Cole  v.  Sloss-S. 
8.  d  I.  Co.,  192. 

Same;  Rules  of  Employer. — A  plea  of  contributory  negligence 
that  there  was  a  rule  of  the  employer  prohibiting  employees  from 
riding  on  its  tram  cars  in  performing  the  duties  plaintiffs  intestate 
was  employed  to  perform.  Is  not  objectionable  for  failing  to  allege 
that  plaintiffs  intestate  was  required  to  conform  to  such  rule. — lb. 
192. 

(b)  Defective  Appliances. 

Master  and  Servant;  Injury  to  Servant;  Fellow  Servant. — ^Under 
the  common  law  a  master  was  not  liable  for  the  deatJi  of  a  servant 
caused  by  defective  machinery,  where  the  duty  of  keeping  such 
machinery  in  proper  condition  was  delegated  to  a  fellow  servant,  and 
the  death  was  due  to  the  negligence  of  such  fellow  servant. — Epsey 
V.  Cahaba  C.  Co.,  160. 

Same;  Defective  Appliances. — Although  the  Injury  to  a  servant 
is  caused  by  the  defective  condition  of  machinery,  the  master  is  not 
liable  under  section  3910,  Code  1907,  unless  the  defect  is  due  to  the 
negligence  of  the  master,  or  some  person  charged  with  seeing  that  the 
ways,  works,  machinery  were  In  proper  condition,  etc. — lb.  160. 

Same, — In  order  to  recover  under  the  provision  of  section  3910, 
Code  1907,  it  Is  essential  that  there  be  evidence  tending  to  show  neg- 
ligence within  the  condition  of  the  statute. — lb.  160. 

Same;  Inspection,  Etc, — Subdivision  1,  section  3910,  Code  1907, 
contemplates  inspection  in  predicating  negligence  because  of  the 
failure  of  the  master  to  discover  defects;  the  duty  to  Inspect  exists 
Just  as  the  duty  to  remedy  defects  exist,  although  such  duty  may  be 
delegated  to  a  competent  servant. — lb.  160. 

Same. — Under  such  section  the  character  and  frequency  of  the 
inspection  and  tests  must  depend  upon  the  subject  of  the  duty,  as 
for  Instance,  whether  It  Is  machinery  peculiarly  subject  to  wear,  etc. 
—lb.  160. 

Same. — It  is  the  duty  of  the  master  to  exercise  such  care  and 
dUigence  as  a  reasonably  prudent  man  will  use  under  similar  clrcum- 
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stances  with  reference  to  dnty  to  repair  and  inspect  the  machinery, 
etc— /6.   leo. 

Same;  Tools;  Machinery,  Etc, — Where  the  duty  of  Inspection  la 
entrusted  to  a  servant,  and  after  reasonable  time  and  opportunity  has 
been  afforded,  such  duty  is  not  performed,  and  injury  to  another 
servant  results  proximately  therefrom,  the  omission  is  n^ligent. 
rendering  the  master  liable  unless  defeated  by  some  affirmative  de- 
fense.—i&.  160. 

Jury  Question. — Under  the  evidence  in  this  case  It  was  a  ques- 
tion for  the  jury  to  determine  whether  proper  inspection  would  have 
discovered  the  defect  alleged  to  have  caused  the  injury. — II),  160. 

Master  and  Servant;  Injury  to  Servant;  Jury  Question. — The  fact 
that  a  servant  would  not  have  been  injured  as  he  was  If  he  had 
used  the  ascending,  instead  of  the  descending,  edge  of  a  grindstone, 
which  was  revolving  in  a  trough,  does  not  make  him  negligent  as  a 
matter  of  law,  where  there  is  evidence  from  which  the  jury  might 
have  concluded  that  he  exercised  ordinary  care  for  his  own  safety  in 
using  that  edge  of  the  stone. — L,  d  N.  It.  R,  Co,  v.  Schwaiger,  169. 

Same. — The  evidence  examined  and  held  to  show  by  the  great 
weight  thereof  that  the  injury  was  the  result  of  an  unavoidable  acci- 
dent, and  not  of  a  defect  in  the  grindstone. — Ih.  169. 

Master  and  Servant;  Injury  to  Servant;  Defective  Appliances. — 
A  complaint  for  Injury  to  an  employee  while  operating  a  hoisting 
jack,  alleging  that  the  jack  was  not  equipped  with  a  sufficient  lever 
for  proper  operation,  charges  that  the  jack  was  defective  and  put 
the  burden  upon  plaintiff  to  show  that  the  jack  was  insufficiently 
equipped  within  the  purview  of  subdivision  1,  section  3010,  Code  1907. 
— L.  d  y.  R,  R.  Co.  V.  Bontrager,  181. 

Same;  Evidence. — The  evidence  examined  and  held  not  to  show 
that  the  hoisting  jack  was  insufficiently  equipped  as  alleged  for 
ground  of  recovery  under  subdivision  1,  section  3910,  Code  1907. — Ih. 
181. 

Same;  Obligation  to  Servant;  Appliances. — ^A  master  need  not 
furnish  the  latest  or  very  best  appliances,  but  Is  bound  to  exercise 
reasonable  care  to  secure  reasonably  safe  appliances  for  his  servant 
to  work  with.— /&.  181. 

Same;  Negligence  of  Superintendent. — Where  an  injury  to  an 
employee  Is  caused  by  his  improper  use  of  sufficient  appliances,  there 
can  be  no  recovery  on  the  theory  of  the  negligence  of  the  superin- 
tendent as  the  selection  of  the  improper  method  is  the  fault  of  the 
employee  alone. — /&,  181. 

Master  and  Servant;  Injury  to  Servant;  Complaint. — \  com- 
plaint alleging  that  defendant  operated  a  coal  mine,  and  In  connection 
therewith  used  tram  cars  for  hauling  which  were  operated  by  wire 
ropes ;  that  plaintiff  who  was  in  the  employment  of  defendant  while  act- 
ing in  the  line  or  scope  of  his  employment  In  handling  said  wire 
rope,  a  broken  wire  thereon  was  driven  into  his  hand,  he  was  draped 
for  several  feet  until  his  hand  was  caught  in  a  pulley,  and  that  he 
was  injured  by  reason  and  as  a  proximate  cause  of  a  defect  in  the 
ways,  works,  etc.,  in  that  such  wire  rope  was  defective,  sufficiently 
stated  a  cause  of  action  under  subdivision  1,-  section  3910,  Code 
1907,  since  the  wire  rope  mentioned  was  a  part  of  defendant's  plant, 
and  the  complaint  sufficiently  alleged  a  defect  In  its  condition.— 
Roden  Coal  Co.  v.  Ravarono,  200. 

Sa/me. — Where  the  action  was  as  stated,  and  the  plea  was  that 
the  employee  assumed  the  risk  in  that  he  had  used  the  wire  rope 
for  two  months,  during  which  time  it  had  remained  in  practically  the 
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same  condition,  that  the  stickers  on  the*  rope  were  open,  obvious  and 
plain  to  be  seen,  and  that  employee  knew  and  failed  to  appreciate 
the  dangers,  but  negligently  stood  near  the  pulley,  etc.,  it  was  a 
question  for  the  jury  as  to  whether  defendant  had  established  such 
plea  where  there  was  evidence  that  it  was  not  dangerous  to  take 
hold  of  the  wire  rope,  with  stickers  on  it,  at  the  distance  from  the 
pulley  shown  by  some  of  the  evidence. — Roden  Coal  Co.  r.  Ravarono, 
200, 

Plefiding;  Evidence, — Where  one  of  the  pleas  alleged  the  em- 
ployee's negligent  failure  to  inform  the  master  or  its  superior  of  the 
defective  condition  complained  of,  it  was  competent  for  plaintiff  to 
show  that  he  made  complaint  of  the  defects,  although  there  was  no 
replication  alleging  a  promise  to  repair. — /&.  200. 

(c)  Railway,  Points,  Etc. 

Master  and  Servant;  Injury  to  Servant;  Complaint. — The  third 
count  of  complaint  examined  and  held  to  sufficiently  comply  with 
the  provisions  of  subdivision  5,  section  3910,  Code  1907,  to  render 
it  immune  to  the  demurrer  interposed. — So.  Ry.  Co,  v.  Witt,  178. 

Same;  Negligence;  Jury  Question. — Where  the  evidence  tended 
to  show  that  the  engineer  backed  his  engine  against  the  car  upon 
which  plaintiff  employee  was  fixing  a  drawhead  preparatory  to 
coupling,  without  signal,  and  that  it  was  the  duty  of  the  engineer  to 
wait  until  plaintiiT  signalled  him  to  back,  it  was  sufficient  to  take 
to  the  jury  the  question  of  the  negligence  of  the  engineer. — Ih.  178. 

Same;  Contributory  'Negligence. — If  the  car  was  stationary  and 
the  engine  was  either  standing  still  or  going  away  from  the  employee 
who  was  attempting  to  fix  the  drawhead  preparatory  to  coupling, 
the  jury  was  warranted  in  finding  that  plaintiff  did  not  negligently 
go  between  moving  cars  in  violation  of  the  company's  rules. — 76. 
178. 

(d)  Employing  Minor  Unlawfully. 

Master  and  Servant;  Injury  to  Servant;  Unlawful  Employment; 
Complaint. — ^A  complaint  alleging  that  deceased  was  under  14  years 
of  age,  that  he  was  struck  by  one  of  defendant's  tram  cars  while  he 
was  in  the  discharge  of  his  duties,  and  that  his  death  was  proxi- 
mately caused  by  reason  of  defendant  having  employed  him  In  viola- 
tion of  section  1035,  Code  1907,  states  a  cause  of  action  under  that 
section  of  the  Code. — Cole  v.  Sloss-S,  8.  d  I.  Co,,  192. 

Same;  Statutes. — ^The  substitution  of  the  word  "any"  in  section 
1035,  Code  1907,  for  the  word  "the"  in  the  original  statute  (Acts 
1896-7,  p.  1099)  indicated  a  l^slative  intent  that  the  Code  section 
should  not  be  limited  to  coal  mines  as  was  the  original  statute,  by 
reason  of  its  title.— 76.  192. 

Same. — ^The  construction  given  section  1035,  Code  1907,  as  ap- 
plicable to  all  mines,  does  not  govern,  and  is  not  governed  by,  the 
construction  of  the  other  sections  in  the  same  chapter  of  the  Code, 
as  those  sections  are  not  dependent  upon  each  other,  or  so  closely 
related  that  each  must  be  given  the  same  construction. — Ih.  192. 

MORTGAGES. 
1.  Redemption. 

Mortgages;  Parties;  Redemption. — Where  the  original  mortgagee 
had  parted  with  his  interest  in  the  mortgaged  property  before  the 
filing  of  the  bill  to  redeem,  he  was  not  a  necessary  party  thereto. 
— Bailey,  et  al.  v.  Jefferson,  214. 
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Same;  Redemption;  Limitation. — Where,  down  to  eight  years 
before  the  filing  of  the  bill  to  redeem,  annual  payments  upon  the 
mortgage  debt  were  made  under  an  agreement  with  the  mortgagee 
and  his  successors  in  interest,  such  payments  constituted  periodical 
recognitions  by  the  mortgagee  of  right  to  redeem,  and  prevented 
the  barring  by  limitation  or  laches  of  the  right  to  redeem. — lb.  214. 

Mortgage;  Redemption;  Who  Entitled. — Although  as  a  general 
rule  a  mortgagor  is  not  entitled  to  redeem  where  he  has  conveyed 
the  equity  of  redemption  by  warranty  to  a  third  party,  yet,  where 
he  retains  a  lien  upon  the  land  for  the  payment  of  part  of  the  pur- 
chase money,  he  may,  by  virtue  of  his  interest,  redeem  from  the  first 
mortgage. — Cardacell  v.  Va.  8t.  Ins.  Co.,  261. 

2.  Deeds  as. 

Mortgages;  Deed  as. — ^Where  It  was  the  intention  of  all  the  par- 
ties to  a  deed  at  the  time  the  deed  was  executed,  and  for  several 
years  therafter,  that  it  should  operate  as  a  mortgage,  and  the  grantors 
always  spoke  of  the  land  as  their  land,  and  treated  it  as  such,  giving 
it  in  for  taxes  and  paying  the  taxes  thereon  for  sixteen  years,  they 
were  entitled  to  have  it  declared  a  mortgage  although  they  executed 
and  paid  the  rent  notes  to  the  grantees,  and  waited  several  years 
after  knowledge  that  the  Instrument  was  in  form  a  deed  before  filing 
a  bill  to  have  it  declared  a  mortgage ;  it  appearing  that  they  thought 
the  rent  was  to  be  paid  as  interest,  and  that  the  grantors  encouraged 
the  delay  in  filing  the  bill  by  promises  to  let  the  grantor  pay  the 
debt  and  have  the  land  back. — Wright  d  Co.  v.  Butler,  251. 

3.  Fraud  In. 

Mortgages;  Fraud;  Burden  of  Proof. — On  relying  on  the  fraudu- 
lent representation  as  to  the  title  of  real  estate  conveyed  to  defeat 
foreclosure  of  the  purchase  money  mortgage  has  the  burden  of  all^^- 
tlon  and  proof  of  fraudulent  representation  by  clear  statement  and 
convincing  evidence. — Drew  v.  Ft.  Payne  Co.,  286. 

4.  Foreclosure  and  Incidents. 

Same;  Foreclosure;  Fraud. — The  legal  title  of  mortgaged  prop- 
erty being  in  the  mortgagee  after  default,  there  can  be  no  conversion 
by  the  mortgagee,  and  fraud,  unfairness  and  negligence  in  the  fore- 
closure of  the  mortgaged  property  under  a  power  of  sale  therein 
will  not  support  an  action  In  trover;  the  mortgagor's  only  remedy 
being  by  bill  in  chancery. — Harmon  v.  Dothan  Nat.  Bank,  360. 

Bame. — While  a  mortgagee  who  has  exercised  the  power  of  sale 
to  sell  at  private  sale,  is  chargeable  with  the  reasonable  value  of  the 
property  sold,  regardless  of  the  price  actually  received,  in  an  action 
in  equity  or  an  accounting  and  redemption,  such  remedy  lies  wholly 
in  equity,  and  the  mortgagor  cannot  maintain  an  action  at  law  to 
charge  the  mortgagee  with  the  reasonable  value  of  the  property  so 
sold.— 76.  360. 

Same. — ^Where  a  mortgagee  in  possession  after  default  sells  mort- 
gaged chattels  at  an  unauthorized  private  sale  for  an  amount  in  ex- 
cess of  the  mortgage  debt,  the  mortgagor  may  recover  the  excess  in 
an  action  at  law ;  such  action  can  be  maintained  only,  however,  when 
such  excess  exists. — lb,  360. 

Same;  Validity  of  Sale. — ^Where  the  mortgage  embraces  real  and 
personal  property  and  is  foreclosed  under  power  of  sale,  the  mort- 
gagor cannot  maintain  an  action  at  law  on  the  theory  that  the  sale 
was  void  for  fraud,  where  it  is  made  In  accordance  with  the  pow«r 
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of  sale;  non-compliance  with  the  power  of  sale  being  the  only  fraud 
cognizable  in  an  action  at  law. — /&.  360. 

Same;  Foreclosure;  Vacation. — Gross  inadequacy  of  price  paid 
by  the  purchaser  at  foreclosure  sale  under  power  will  not  of  itself 
iuvniidate  a  sale,  even  in  a  court  of  equity. — Ih.  360. 

Same;  Trover;  Sature  of  Action. — While  damages  are  assessed 
under  equitable  principles  in  an  action  In  trover,  the  action  in  itself 
is  legal,  and  can  le  supported  only  by  title  conferring  the  right  to 
immediate  i)ossession.  Hence,  after  condition  broken,  a  chattel  mort- 
gagor cannot  maintain  trover. — lb.  3G0. 

Mortgages;  Foreclosure;  Recovery  of  Excess;  Remedy. — Where 
the  mortgagee  purchased  at  the  foreclosure  sale,  the  mortgagor  may 
recover  as  for  money  had  and  reecived,  the  excess  of  the  successful 
bid  above  the  sum  necessary  to  satisfy  tlie  mortgagee's  demand. — 
Perry  v.  Seals,  514. 

Same;  Attorney's  Fees. — Where  the  mortgage  itself  did  not  pro- 
vide for  attorney's  fees  in  case  of  foreclosure,  the  fact  that  the  notes 
secured  by  the  mortgage  provided  for  attorney*s  fees  for  their  collec- 
tion would  not  justify  the  allowance  of  attorney's  fees  upon  fore- 
closure.— 76.  514. 

5.  Title  After  Default. 

Mortgages;  Chattels;  Title;  Default.— After  default,  the  legal 
title  to  mortgaged  property  is  in  the  mortgagee,  and  the  only  office 
of  a  foreclosure  is  to  cut  off  the  equity  of  redemption. — Harmon  r. 
Dothan  Nat.  Bank,  360. 

MUNICIPAL  CORPORATIONS. 
1.  Obstructing  Streets  Of. 

Municipal  Corporation;  Obstructing  Street;  Municipal  LiaMlity; 
BUI. — A  bill  alleging  that  the  respondent  city  issued  to  a  named 
person  a  license  as  a  pu'bllc  weigher,  which  authorized  him  to  main- 
tain scales  with  the  knowledge  that  he  was  then  operating  such 
scales  at  a  particular  place  in  such  a  way  as  to  obstruct  a  street, 
but  which  does  not  charge  that  the  city  licensed  him  to  maintain  the 
scales  at  that  particular  place,  or  gave  him  any  express  authority  to 
maintain  such  scales  there,  was  not  sulficient  to  charge  the  city  with 
liability.— Ci7y  of  Florence  r.  Woodruff,  244. 

NEW  TRIAL. 

See  Appeal  and  Error,  {  2b. 

1.  Criminal  Cases. 

New  Trial;  Criminal  Cases. — ^The  action  of  the  trial  court  in 
denying  a  motion  for  new  trial  in  a  criminal  case  cannot  be  reviewed 
on  appeal. — Fryor  v.  The  State,  27. 

2.  Civil. 

New  Trial;  Misconduct  of  Juror. — For  the  purpose  of  a  new 
trial  affidavits  of  jurors  will  not  be  received  to  impeach  their  ver- 
dict for  misconduct  in  the  jury  room. — Ooni.  Cat.  Co.  v.  Ogbum.  3$«. 

Same;  Misconduct  of  Judge  and  Jury. — ^The  fact  that  a  member 
of  the  jury  telephoned  to  the  trial  Judge  that  the  jury  were  not 
agreed  and  that  there  seemd  to  be  no  possibility  of  an  agreement,  and 
that  the  judge  replied  that  if  they  could  agree,  he  would  like  for 
them  to  do  so  as  this  was  the  second  trial,  and  there  had  been  con- 
siderable cost  already  to  the  county,  and  if  they  could  not  then 
agree,  probably  they  could  in  the  morning,  is  not  ground  for  new 
trial.— /6.  398. 
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Officer;  Compensation, — Before  an  officer  can  claim  payment  of 
fees,  there  must  be  produced  a  specific  statute  entitling  him  thereto. 
— Long  V.  O'Rear,  558. 

Same;  Construction  of  Statute, — Statutes  authorizing  the  pay- 
ment of  fees  to  officers  must  be  strictly  construed. — /6.  558. 

OVERRULED  CASES. 
Bean  v.  Pearce,  151  Ala.  165,  modified  by  Perry  v.  Seals,  514. 

PARTITION. 

Partition;  Scope  of  Inquiry;  Interest  of  Parties. — Although  de- 
fendants by  cross  bill  allege  that  the  interest  of  the  parties  were  not 
in  equity,  what  they  appeared  to  be  on  the  face  of  their  respective 
muniments  of  title  for  the  reason  that  the  conveyances  under  which 
they  wore  held  did  not  express  the  Intention  of  the  parties  thereto, 
yet  in  the  absence  of  allegations  or  proof  of  fraud,  accident,  or 
mutual  mistake  authorizing  a  reformation,  such  conveyances  were 
conclusive  evidence  of  the  title  and  interest  expressed  upon  the  face 
thereof.— Tri66/c  v.   Wood,  329. 

Same;  Pleading;  Cross  BUI. — Where  the  action  was  for  partition 
of  the  north  half  of  a  certain  tract  of  land,  a  cross  bill  for  compensa- 
tion for  a  breach  of  warranty  In  a  conveyance  by  complainant  through 
respondent  of  an  interest  In  the  south  half  of  the  same  tract  could 
not  be  maintained,  as  the  breach  thereof  in  connection  with  com- 
plainant's insolvency  gave  no  lien  on  complainant's  interest  In  the 
north  half,  and  purely  legal  claim  may  be  made  the  subject  of  a  cross 
bill  only,  where  the  rights  arise  out  of  the  same  subject  matter,  prop- 
erty or  violated  right. — Ih,  329. 

PARTNERSHIP. 

Partnership;  Dissolution;  Change  in  Firm. — A  sale  of  all  the 
assets  of  a  partnership  composed  of  two  persons  to  another  firm 
composed  of  one  of  the  original  parties,  and  third  persons,  operated 
as  a  dissolution  of  the  first  partnership. — McCarrell  v.  Hayes,  et  al.. 
323. 

Same;  Liability  to  Third  Person;  Acts  Committed  After  Disso- 
lution.— ^The  rule  which  makes  one  partner  liable  for  the  misrepre- 
sentation of  another,  does  not  apply  to  render  a  partner,  whose  inter- 
ests were  sold  to  others,  which  others  assumed  the  debts  of  the  firm 
as  shown  upon  the  books,  liable  for  the  acts  of  his  former  partner 
as  a  member  of  the  new  firm,  in  applying  the  assets  of  that  firm  to 
the  payments  of  the  debts  of  the  old  firm,  which  debts  had  been 
concealed  from  the  purchasers  and  not  assumed  by  them. — Ih.  323. 

Same;  Fraud;  Liability. — ^Where  one  of  the  partners  secured 
purchasers  for  the  other  partner's  interest  in  the  firm  by  falsifying 
the  books  of  the  firm  so  as  to  conceal  some  of  the  firm  debts,  but 
the  purchasers  assumed  only  the  debts  of  the  firm  as  they  appeared 
on  the  books  at  the  time  of  the  sale,  such  purchasers  cannot  be  said 
to  have  been  injured  by  the  fraud. — Ih.  323. 

Partnership;  Obligation;  Joint  Liability. — ^Where  several  defend 
ants  were  sued  as  partners  for  lumber  alleged  to  be  sold  to  the  firm 
on  the  order  of  one  of  its  members,  plaintiff  must  show  that  the 
co-partners  were  bound  by  virtue  of  the  buying  partner's  authority 
to  bind  the  firm  in  order  to  recover  as  against  the  partnership. — 
Vinegar  B.  L.  Co.  v.  Howard,  et  al.,  451. 

Same;  Authority  of  Partner;  Purchase  of  Goods. — Whether  the 
partnership  is  commercial  or  not,  one  of  the  partners  as  such,  has 
no  authority  to  bind  the  firm  for  a  purchase  of  lumber  for  a  strictly 
private  purpose,  wholly  foreign  to  the  firm's  business,  the  seller  being 
apprised  thereof  on  the  face  of  the  transaction. — Ih.  451. 
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PLEADING. 
In  particular  actions,  see  that  title. 

1.  Amendment 

Pleading;  Amendment;  Change  of  Parties. — ^Where  the  action 
was  originally  against  two  defendants  seeking  to  recover  damages 
for  a  negligent  act,  the  court  properly  permitted  plaintiflP  to  strike 
one  of  the  co-defendants.  (Section  .5367,  Code  1907.)— L.  d  y.  R.  R. 
Co.  V.  Stanley^  95. 

Pleadings;  Amendments;  Leave  of  Court. — The  filing  of  a  sec- 
ond answer  ai'd  cross  bill  without  giving  notice,  and  without  leave  of 
the  court  first  had  and  obtained  under  section  3126,  Code  1907,  is 
unauthorized  and  the  pleading  Is  properly  stricken. — Drew  v.  Ft. 
Payne  Co..  285. 

Pleading;  Amendment ;  Relation  Back. — Where  the  answer  of 
garnishee  is  amended,  the  amendment  relates  back  and  takes  elTect 
as  of  the  date  of  the  filing  of  the  answer. — First  Xat.  Bank  r.  Minge. 
405. 

2.  General  Demurrer. 

Pleadings;  General  Demurrer. — A  plea  that  plalntUTs  Intestate 
was  a  trespasser  at  the  time  and  place  when  and  where  he  was 
killed  was  sufficient  as  against  a  general  demurrer,  the  action  being 
for  the  wrongful  death  of  intestate  by  being  run  down  by  a  train 
on  defendant's  track. — Liverett  v.  N.  C.  d  8t.  L.  Ry.,  111. 

3.  Explanation  of  Terms. 

Pleading;  Explanation  of  Terms. — A  pleader  who  would  state  a 
cause  of  action  in  which  there  is  a  factor  susceptible  of  identification 
by  the  employment  of  a  term  having  a  significance  peculiar  to  the 
parlance  of  a  particular  business,  service  or  relation,  is  not  obliged 
to  explain  or  define  in  his  pleading  the  meaning  or  effect  of  the  terms 
so  used. — SlosS'S.  8.  d  I.  Co.  v.  Payne,  341. 

Pleading;  Explanation  of  Terms;  Sufficiency  of  Complaint. — 
In  declaring  on  a  contract  containing  trade  terms,  the  complaint 
need  not  explain  their  significance,  altliough  such  significance  is  not 
of  judicial  cognizance;  if  the  terms  are  used  technically  and  also 
have  a  common  meaning,  it  may  become  necessary  to  allege  the 
meaning  intended. — Baker  v.  Lehman^  Weil  d  Co.,  493. 

4.  Variance. 

Pleading;  Etidence;  Variance;  Persons  Liable. — In  an  action 
against  two  persons  jointly  for  the  value  of  the  services  of  a  physi- 
cian and  surgeon,  rendered  at  their  request,  proof  that  the  services 
were  performed  at  the  request  of  only  one  of  the  defendants,  was 
fatally  variant  with  the  complaint,  and  would  not  support  a  judg- 
ment against  that  defendant  alone. — Harris  v.  Sanders;  350. 

5.  Misjoinder. 

Pleading;  Misjoinder;  Objections. — Each  count  much  stand  or 
fall  on  the  merits  of  its  own  averment ;  there  may  be  a  misjoinder  of 
action,  but  that  objection  goes  to  the  complaint  as  a  whole,  and  sepa- 
rate counts  cannot  be  stricken  on  motion  or  demurrer. — Union  if. 
Tns.  Co.  V.  Charlie's  T.  Co.,  443. 

6.  Supplemental. 

Same;  Supplemental;  Discretion. — Where  the  evidence  showed 
that  there  was  no  merit  In  the  proposed  defense,  it  was  no  abuse  of 
discretion  for  the  trial  court  to  deny  defendant  leave  to  present  the 
new  defense  in  the  form  of  a  plea,  after  the  close  of  the  evidence. 
— I7n<on  Jf.  Ins.  Co.  v.  Charlie's  T.  Co.,  443. 
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7.  Demurrer. 

Pleading;  Demurrer;  Construction. — Upon  an  apt  demurrer  ad- 
dressed to  pleading,  the  language  of  the  pleading  Is  construed  most 
strongly  against  the  pleader. — Moss  v.  King,  475. 

Pleading;  Demurrer;  Waiver. — Where  some  of  the  defendants 
demurred  to  the  complaint,  but  failed  to  appear  and  Insist  thereon, 
such  failure  will  he  treated  on  appeal  as  a  waiver  of  such  demurrer. 
^Brandon  v.  Leeds  State  Bank,  519. 

8.  Conclusions. 

Same;  Conclusions. — Where  the  seller  seeks  to  avoid  a  con- 
tract because  made  in  furtherance  of  an  unlawful  business,  he  must 
allege  facts  supporting  that  conclusion,  and  an  allegation  of  general 
purpose  of  the  buyer  alone  to  resell  the  commodity  In  violation  of 
law.  does  not  show  the  illegalitj-  of  the  contract. — Baker  v.  Lehman, 
Weil  d  Co.,  493. 

9.  Issue  of  Law. 

Same;  Issue  of  Laic. — A  plea  which  alleges  merely-  that  the 
contract  exhibited  by  the  complaint  is  void  for  uncertainty,  tenders 
an  issue  of  law,  and  may  properly  be  stricken. — Baker  v.  Lehman, 
Weil  A  Co.,  498. 

10.  Set-Oflf. 

Pleading;  Set-Off;  Necessity  of  Pleading. — ^A  defendant  in  an 
action  for  damages  for  breach  of  an  agreemnt  to  lend  money  cannot 
set  off  the  sum  actually  furnished,  in  mitigation  of  damages,  under 
the  plea  of  the  general  issue.  (Section  5865,  Code  1907.) — Bi^rbjh 
Thei^en  Co.  v.  Evans,  507. 

Pleading;  Set-Off  and  Counter-Claim;  Necessity  of  Pleading. — 
Set-off  and  counter-claim  must  be  specially  pleaded  to  be  available, 
and  the  sustaining  of  demurrer  to  such  pleas  on  the  theory  that  they 
were  available  under  the  general  issue,  was  error. — Qeorge  v.  Roberts, 
521. 

PRINCIPAL  AND  AGENT. 

1.  Revocation. 

Principal  and  Agent;  Revocation  of  Agency;  Death. — Where  the 
lease  was  signed  by  the  lessor  before  her  death,  but  was  not  signed 
by  the  lessee  nor  delivered  in  the  lifetime  of  the  lessor,  being  in  the 
hands  of  her  agent  for  purpose  of  delivery  at  the  time  of  her  death, 
it  could  not  be  delivered  by  the  agent  after  her  death  since  the 
death  revoked  the  agency. — Streit  r.  Wilkerson,  88. 

2.  Authority  of  Agent. 

Principal  and  Agent;  Apparent  Authority  of  Agent. — ^The  author- 
ity of  an  agent  is  what  it  reasonably  appears  to  be  to  those  with 
whom  he  deals.— ^ff.  L.  d  S.  F.  R.  R.  Co.  v.  Hall,  353. 

Principal  and  Agent;  Powers;  Disclosed  Limitation  of  Author- 
ity.— Where  an  actual  limitation  upon  an  agent's  authority  is  made 
known  to  the  other  contracting  party,  the  rule  forbidding  reliance 
by  the  principal  upon  secret  limitations  has  no  effect  or  field  for 
operation. — Mass.  M.  L.  I.  Co.  v.  Crenshaw,  460. 
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Principal  and  Agent;  Liability  of  Principal, — ^The  agent  not  being 
a  general  one,  the  principal  Is  not  liable  for  checks  drawn  by  the 
agent  for  expenses,  not  included  in  the  agreement,  unless  the  payment 
of  such  check  was  ratified  by  the  principal. — Harris^  Cortner  d  Oo,  v. 
Oneonta   T.  d  B.  Co,,  484. 

Same;  Action;  Jury  Question, — ^The  question  whether  the  pay- 
ment of  checks  covering  the  items  of  expenses,  drawn  by  the  agent 
and  honored  by  the  bank,  were  ratified  by  the  principal,  was  one  for 
the  jury  under  the  evidence  in  this  case. — Ih.  484. 

PRINCIPAL  AND  SURETY. 

Principal  and  Surety;  Surety;  Guarantor ;  Difference  Between. — 
A  surety  is  bound  with  the  principal  as  an  original  promisor  and  is 
a  debtor  from  the  beginning — he  insures  the  debt;  a  guarantor  an- 
swers for  the  debtor's  solvency  and  must  make  good  the  consequence 
of  the  failure  of  the  principal  to  pay  or  perform,  and  is  bound 
only  in  the  event  the  principal  does  not  pay  or  perform. — J.  W.  Wat- 
kins  M.  Co.  V.  Lovelady,  414. 

Same;  Contracts  or  Construction. — The  instrument  in  question 
examined  and  held  to  create  only  a  guaranty,  and  that  the  signers 
thereof  were  not  sureties. — Ih,  414. 

PROHIBITION. 

Prohibition;  Jurisdictional  Acts;  Inferior  Tribunal, — Prohibi- 
tion will  not  issue  to  prohibit  the  courts  from  proceeding  under  the 
statutory  system  for  eminent  domain  proceedings,  since  the  statute 
furnishes  ample  method  and  opportunity  for  the  determination  of 
every  right,  and  confers  on  the  courts  jurisdiction  to  determine  the 
questions  raised. — Ala.  Int.  P.  Co.  v.  Mt.  Vernon  Co.,  622. 

Same. — ^Where  the  probate  court  acquired  jurisdiction  of  con- 
demnation proceedings  under  the  statutes  made  and  provided,  the 
chancery  court  will  not  enjoin  the  exercise  by  the  probate  court  of 
the  jurisdiction  conferred  on  it. — lb.  622. 

PROPERTY. 

Property;  Title  in  Qovernment;  Presumption. — As  against  the 
occupant  of  land,  there  Is  no  presumption  that  the  title  remains  in 
the  government,  and,  where  that  fact  Is  material,  the  burden  of  show- 
ing it  is  on  him  who  affirms  it. — Carter  v.  Walker,  140. 

Same;  Termination  ;  Evidence. — Where  the  land  in  question  com- 
prises but  a  small  strip  within  or  near  to  an  old  and  populous  com- 
munity, the  land  itself  and  the  adjacent  land  being  occupied  and  in 
use,  such  facts  are  sufficient  prima  fade  to  show  that  the  title  to 
the  land  has  passed  out  of  the  government,  and  become  a  subject  of 
private  ownership. — lb.  140. 

QUIETING  TITLE. 

Quieting  Title;  Relief;  Laches. — Where  complainant  had  a  per- 
fect equity  in  the  land  as  between  itself  and  the  respondent  under 
the  agreement  here  set  out,  the  doctrine  of  laches  has  no  application 
to  a  bill  to  quiet  title,  as  there  was  no  obligation  on  complainant  to 
file  the  bill  until  the  respondents  asserted  their  legal  title  in  an 
action  at  law. — Shortridge  v.  So.  Min  L.  Co.,  660. 

Samie;  Costs. — Where  all  the  respondents  but  one  disclaimed  any 
interest  in  or  claim  upon  the  land,  title  to  which  was  sought  to  be 
quieted  and  the  evidence  disclosed  that  they  had  parted  with  their 
interest  before  the  filing  of  the  bill,  the  costs  should  have  been 
decreed  only  as  against  the  remaining  respondent. — lb.  660. 
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RAILROADS. 

1.  Setting  Out  Fire. 

Railroads;  Fires;  Setting  Out;  Action;  OomplaM. — ^A  complaint 
which  avers  that  a  ginning  plant,  the  property  of  plaintiff  was  set  on 
lire  by  sparks  from  a  locomotive  on  the  railroad  company's  trade,  and 
that  the  plant  was  n^llgeutly  set  on  fire  and  destroyed  by  the  rail- 
road company,  sufficiently  charged  that  the  locomotive  was  owned  or 
operated  by  the  railroad  company. — L.  d  N.  R.  R.  Co.  v.  Stanley,  85. 

Same;  Evidence;  Jury  Question.— Where  the  railroad  showed 
that  the  engine,  which  was  alleged  to  have  set  out  the  fire  was  prop- 
erly constructed  and  equipped  and  was  properly  handled,  it  became 
entitled  to  a  verdict,  unless  It  appeared  further  that  the  sparks 
emitted  by  the  locomotive  were  of  unusual  quantity  and  size,  in 
which  event  the  question  of  a  defect  in  the  engine,  or  of  its  improper 
handling,  became  one  for  the  decision  of  the  jury. — Ih.  95. 

Railroads;  Fires;  Prima  Facie  Case. — ^A  prima  facie  case  of 
negligence  in  setting  out  fire  is  made  by  showing  that  plaintilTs 
property  was  burned  by  fire  set  by  sparks  from  a  locomotive  oper- 
ated by  defendant.— De<won  v.  A.  G.  S.  R.  R.  Co..  100. 

Same;  Defenses. — Where  a  prima  facie  case  is  made  out.  to 
defeat  a  recovery,  the  railroad  must  show  Itself  free  from  n^llgence 
in  the  construcUon,  equipment  or  operation  of  Its  locomotive,  or  if 
the  fire  started  on  its  right-of-way,  must  show  itself  free  from  negli- 
gence In  the  condition  of  Its  right-of-way. — Ih.  100. 

Same;  Res  Ipsa  Loquitur. — The  mere  fact  that  a  flre  oocorred 
on  premises  adjacent  to  a  railroad  track  will  not  of  itself  support 
an  inference  that  it  was  caused  by  sparks  escaping  from  a  locomotive, 
even  if  the  fire  occurred  Just  after  a  train  passed  along. — Ih.  100. 

Same ;  Jury  Question. — Under  the  evidence  in  this  case  it  was  for 
the  Jury  to  determine  whether  the  flre  complained  of  was  caused  by 
sparks  emitted  from  defendant's  locomotive. — 76.  100. 

2.  Persons  on  Track. 

Railroads;  Persons  on  Track;  Willful  and  Wanton  Vegligence. 
— Knowledge  on  the  part  of  the  trainmen  of  such  conditions  as  ren- 
dered it  likely  that  some  one  would  be  upon  the  track  at  the  point 
described,  and  exposed  to  danger  in  the  absence  of  omitted  precau- 
tions is  the  essence  of  wanton  or  willful  injury,  and  a  failure  to  aver 
such  knowledge  renders  a  complaint  deficient. — TAverett  r.  y.  C.  <f 
St.  L.  Ry.,  111. 

Same;  Pleading;  Discovered  Peril. — ^Where  the  complaint  al- 
leged that  the  railway  company  so  negligently  conducted  its  buslnesB 
that  one  of  its  trains  ran  over  plaintiff's  intestate,  a  plea  that  such 
intestate  when  injured  was  a  trespasser  on  defendant's  track  is  not 
defective  for  failing  to  allege  that  defendant  made  no  effort  to  prevent 
the  injury  after  discovering  his  position  of  peril ;  although  the  aver- 
ments of  the  complaint  are  broad  enough  to  cover  subsequent  negli- 
gence on  the  part  of  those  in  charge  of  the  train,  yet  when  it  appears 
both  in  the  complaint  and  the  pleading  that  intestate  was  a  trespasser 
the  burden  is  on  plaintiff  to  allege  a  failure  of  defendant's  servants  to 
use  due  diligence  after  discovering  the  position  of  intestate's  peril. 
—76.  111. 

Same. — ^Where  the  complaint  alleged  that  Intestate  was  killed 
while  crossing  the  tracks  of  defendant  railway,  or  while  passing 
along  the  highway  at  a  public  crossing,  a  plea  alleging  that  when  he 
was  injured,  he  was  walking  along  the  track,  was  standing  on  it.  or 
sitting  or  lying  down  thereon,  is  good  as  a  pl«i  in  the  nature  of  the 
general  issue. — Ih,  111. 
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Same;  Wanton  Negligence, — ^Where  it  did  not  appear  tliat  any 
considerable  number  of  people  passed  at  the  crossing  or  at  the  little 
trail  200  feet  away  so  that  the  presence  of  persons  on  the  track  could 
be  anticipated,  the  servants  of  the  railroad  company  are  not  guilty 
of  wanton  negligence  for  failure  to  take  precautions. — lb.  111. 

Same. — Proof  that  a  train  was  proceeding  at  a  rate  of  from 
30  to  35  miles  per  hour  at  a  place  where  the  presence  of  a  person  on 
the  track  was  not  to  be  anticipated,  is  not  sufficient  to  show  that 
those  in  charge  of  the  train  were  guilty  of  willful  or  wanton  negli- 
gence in  running  down  the  intestate. — Ih.  111. 

Same;  Preaumpiion  of  Negligence. — ^Where  plaintiff's  intestate 
was  run  down  by  a  train  while  on  defendant's  railway  track  a  few 
hundred  feet  from  a  crossing,  proof  that  the  engineer  did  not  discover 
his  position  of  peril  at  all,  rebuts  the  prima  facie  presumption  of 
negligence  raised  by  the  provision  of  section  5478,  Code  1007,  and 
defendant  is  not  liable  as  the  only  duty  it  owed  intestate  was  not 
to  injure  him  after  discovering  his  position  of  peril. — Jl).  111. 

Same;  Crossing  Accident;  Variance. — ^Where  the  complaint  al- 
leged that  plaintiff's  intestate  was  killed  while  crossing  defendant's 
tra(%  "at  or  near"  a  certain  public  crossing,  proof  that  he  was 
killed  at  a  point  200  feet  distance  therefrom  constitutes  a  material 
variance,  since  the  phrase  *'at  or  near"  is  used  to  fasten  on  defendant 
duties  owed  only  with  respect  to  that  place. — II).  111. 

3.  Grossing  Accidents. 

Railroads;  Crossings;  Duty  of  Traveler. — ^A  traveler  must  take 
precaution  to  prevent  injury  to  himself  before  attempting  to  drive 
across  or  otherwise  cross  a  railroad  track  at  a  public  crossing. — />.  d 
N.  R.  R.  Co.  V.  Loyd,  119. 

Same;  Reciprocal  Rights  and  Duties. — ^The  public  and  the  rail- 
roads have  reciprocal  rights  and  owe  to  each  other  reciprocal  duties 
and  obligations  in  the  use  of  highway  crossings. — II).  119. 

Same;  Crossing  Accident;  Contributory  Negligence;  Jury  Ques- 
tion.— Under  the  evidence  in  this  case  it  was  a  question  for  the  jury 
whether  plaintiff  was  guilty  of  contributory  negligence  in  not  stop- 
ping a  second  time  and  looking  and  listening  for  an  approaching 
train  before  driving  across  the  track. — 76.  119. 

Same. — It  was  a  question  for  the  jury  under  the  evidence  in  this 
case  whether  the  engineer  had  time  before  reaching  the  crossing  at 
which  plaintiff  was  Injured  to  materially  decrease  the  speed  of  his 
train,  and  if  he  had  done  so,  whether  plaintiff  would  have  had  time 
to  have  avoided  the  Injury. — Ih.  119. 

Same. — It  was  a  question  for  the  jury  in  this  case  whether  the 
fireman  was  negligent  in  assuming  that  plaintiff  had  stopped  and  was 
waiting  for  the  train  after  plaintiff  had  disappeared  from  his  range 
of  view.— /&.  119.' 

Same;  Last  Clear  Chance. — If  the  engineer  discovered  plaintiff's 
dangerous  situation  in  time  to  have  prevented  the  Injury,  and  failed 
to  do  so  after  plaintiff  had  driven  upon  the  highway  crossing  so  as 
to  be  in  danger  from  the  approaching  train,  and  had  then  attempted 
to  extricate  himself  from  danger,  plaintiff  could  recover  for  resulting 
injuries  under  a  count  alleging  negligence. — Ih.  119. 

Same;  Wanton  Injury. — Under  all  the  circumstances  and  facts 
surrounding  the  place  and  time  of  the  injury  to  plaintiff,  it  was  a 
question  for  the  jury  whether  or  not  the  engineer  in  charge  of  the 
train  inflicting  the  injuries  on  plaintiff  was  guilty  of  wanton  negli- 
gence.— Ih.  119. 
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Same;  Failure  to  Give  Signal. — A  failure  to  give  the  signals 
required  by  section  5473,  Code  1907,  at  the  places  specified  is  simple 
and  not  wanton  negligence. — lb.  119. 

Same;  Municipal  Regulations.— An  ordinance  prohibiting  the 
running  of  any  locomotive  at  a  greater  rate  of  speed  than  eight  miles 
per  hour  "between  1st  and  7th  streets"  did  not  include  the  territory 
occupied  by  1st  and  7th  streets,  but  only  the  territory  between  them. 
— /&.   119. 

Same;  Ordinance;  Omission. — Under  a  count  charging  wanton 
negligence  in  an  action  for  injuries  at  a  street  crossing  by  being 
struck  by  a  locomotive,  an  ordinance  requiring  the  bell  to  be  rung 
when  crossing  the  street  was  admissible. — Ih.  119. 

Same;  Reasonableness. — ^An  ordinance  prohibiting  the  running 
of  a  train  at  a  greater  rate  of  speed  than  eight  miles  per  hour 
between  certain  streets,  and  requiring  the  giving  of  the  usual  signals 
by  ringing  the  bell  and  blowing  the  whistle  is  reasonable  and  en- 
forceable.—/&.  119. 

Same;  Instructions. — Where  the  action  was  for  injuries  by  being 
struck  by  a  locomotive  at  a  highway  crossing,  and  there  was  in  evi- 
dence an  ordinance  prohibiting  an  engine  to  be  run  at  a  greater  rate 
of  speed  than  eight  miles  per  hour  between  certain  streets,  and  re- 
quiring the  giving  of  the  usual  signals,  etc.,  a  charge  asserting  that 
the  ordinance  only  affected  a  part  of  the  territory  covered  by  1st 
and  7th  Streets  between  the  outside  limits  of  both  of  those  streets, 
did  not  constitute  affirmative  error  in  its  giving,  as  the  ordinance 
applied  to  the  whole  town,  except  In  that  part  relating  to  speed, 
though  not  including  the  two  streets  themselves  with  respect  to  the 
speed  limit.— /6.  119. 

Same. — Where,  under  the  evidence  it  was  a  question  for  the 
jury,  as  to  whether  the  fireman  was  negligent  in  assuming  that  plain- 
tiff, when  he  disappeared  behind  certain  obstructions,  had  stopped 
and  was  waiting  for  the  train  to  pass,  it  was  not  error  to  refuse  a 
charge  asserting  that  if  the  fireman  saw  plaintiff  when  the  engine 
was  100  or  more  feet  up  the  track,  and  plaintilTs  wagon  was  30  or 
40  feet  from  the  main  track,  the  trainmen  were  not  thereby  bound 
to  try  to  stop  the  train  or  prevent  the  injury. — Tb.  119. 

4.  Animals  on  Track. 

Railroads;  Animals  on  Track;  Injury;  Liability. — ^As  a  general 
rule  railroads  are  not  liable  for  injuries  to  animals  from  fright 
caused  by  the  operation  of  its  train,  unless  the  acts  of  its  servants 
or  agents  are  wanton  or  malicious ;  but,  after  the  animals  are  on  the 
track,  frightened  and  running  under  conditions  that  indicate  that 
the  animals  will  run  Into  a  trestle  and  be  injured  unless  the  train 
be  stopped,  and  that  the  danger  may  be  averted  by  stopping  the  train, 
the  engineer  is  bound  to  do  so. — Garth  v.  N.  C.  rf  St,  L.  Ry.,  145. 

Same. — Where,  through  no  neglect  of  the  company,  horses  are 
on  the  track,  and  becoming  frightened,  run  along  the  track  and  into 
a  trestle,  and  are  Injured,  the  railroad  is  not  liable,  where  the  train 
is  stopped  before  striking  them,  In  the  absence  of  wanton  wrong  or 
willful  injury  upon  the  part  of  the  servants  of  the  railway. — lb.  145 

Same;  Killing  Stock;  Statutes. — Section  5476,  Code  1907,  ap- 
plies only  to  stock  killed  or  injured  in  collision  with  the  engine  or 
cars  and  not  the  stock  killed  or  injured  by  negligence  in  frightening 
them.—/!).  145. 
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Reformation  of  Instrument;  Pleading;  Right  to. — ^The  effeet  of 
the  provisions  of  Acts  1911,  p.  190,  is  to  change  the  original  rule  re- 
quiring the  mistake  to  occur  in  the  entire  series  of  conveyances  in 
order  to  entitle  the  last  grantee  to  have  his  deed  corrected ;  hence,  a 
bill  alleging  that  the  deed  to  complainant's  grantor  misdescribed  the 
land,  and  that  it  was  his  purpose  and  that  of  each  subsequent  grantor 
to  convey  the  land  intended  to  be  conveyed  in  the  original  deed  con- 
taining the  erroneous  description,  is  sufficient. — Woodlatcn  R.  d  D. 
Co.  V.  Hawkins,  234. 

Same;  Laches, — Laches  is  not  imputable  against  the  right  of 
the  parties  to  have  a  deed  reformed,  when  in  possession  of  the  laud 
under  a  deed  which  fails  to  properly  describe  the  premises,  until  an 
opposing  claim  is  set  up. — Ih.  234. 

Same;  Bill;  Sufficiency. — ^Where  it  is  alleged  that  complainant 
did  not  discover  the  misdescription  until  the  assertion  of  the  re- 
spondent's claim,  and  that  complainant  had  exercised  general  acts 
of  ownership  over  the  property,  including  the  payment  of  taxes 
thereon,  a  bill  for  reformation  of  a  deed  which  misdescribed  the 
property,  t*he  deed  having  been  made  nearly  thirty  years  before,  is  not 
subject  to  demurrer  for  laches,  it  appearing  that  the  delay  in  the 
filing  of  the  bill  did  not  cause  a  change  in  defendant's  position. — Ih, 
234. 

REMAINDERS. 

Remainders;  Limitation;  Prescription. — ^Neither  limitation  nor 
prescription  will  run  against  a  grantee  invested  with  an  estate  in 
fee,  but  not  entitled  to  possession  before  the  grantor's  death,  until 
after  the  death  of  the  grantor. — Phillips  v.  Phillips^  545. 

SALES. 

See  Contracts. 

1.  Action  for  Price. 

Sale;  Action  hy  Seller;  Price. — ^The  burden  is  on  the  seller  to 
show  either  an  agreement  as  to  the  price,  or  the  reasonable  value  of 
the  goods  where  the  action  is  for  goods  sold. — Vinegar  B.  L.  Co.  v. 
Howard,  et  al.,  451. 

2.  Contract  of. 

Sales;  Contract;  Price, — ^Where  the  contract  of  sale  provides 
''terms  net  cash.  All  terms  mean  from  date  of  shipment  and  not 
from  date  goods  are  received,"  the  price  is  due  on  the  delivery  of  the 
goods  by  the  seller  to  a  carrier  for  transportation  to  the  buyer. 
— Eason  D.  Co.  v,  Mtg,  Showcase  Co.,  454. 

Same;  Breach  hy  Seller;  Buyer's  Remedy, — ^Where  the  facta 
Justified  it,  a  buyer  may  rescind  the  contract  of  sale,  return  the  goods, 
and  sue  for  the  price  paid,  or  he  may  affirm  the  contract  and  sue 
for  breach  of  warranty. — Ih.  454. 

Same;  Construction. — Where  the  contract  provides  that  if  the 
goods  are  not  up  to  contract,  the  seller  may  enter  upon  the  premises 
of  the  buyer  and  remove  the  same,  and  that  a  retention  of  the  goods 
for  ten  days  by  the  buyer  without  complaint  is  an  acceptance  and  a 
conclusive  admission  of  the  representations  made  by  the  seller,  and 
the  contract  also  stipulates  "terms,  net  cash,  all  terms  mean  from 
date  of  shipment,  and  not  from  date  goods  are  received,"  the  seller 
is  not  prevented  from  requiring  the  buyer  through  draft  with  bill 
of  lading  attached  to  pay  for  the  goods  before  obtaining  possession ; 
and  where  the  buyer  pays  the  draft,  and  takes  possession  of  the 
goods,  he  has  ten  days  within  which  to  examine  them,  and  if  within 

46— 186 
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that  period  he  discovers  that  they  do  not  comply  with  the  terms 
of  the  contract,  he  must  complain  to  the  seller,  and  either  return 
the  goods  and  demand  the  price  paid,  or  he  may  keep  them  and  sue 
for  breach  of  contract. — Ih.  454. 

Same. — A  contract  stipulating  for  cash  payment  and  for  sight 
draft  for  cash  payment  with  bill  of  lading  sent  through  a  bank  con- 
templates the  drawing  by  the  seller  of  a  draft  attached  to  a  bill 
of  lading  for  the  purchase  price,  and  the  buyer  must  pa^  the  draft 
before  obtaining  possession  of  the  goods,  notwithstanding  he  is  en- 
titled to  Inspect  the  goods  and  determine  whether  or  not  they  come 
up  to  the  contract — lb,  454. 

Sales;  Contracts;  Certainty. — The  contract  examined  and  held 
sufficiently  certain  to  constitute  a  valid  contract  of  sale  of  cotton  as 
although  the  prices  to  be  paid  for  the  grades  above  and  below  the 
basis  were  not  stated  In  figures,  they  were  agreed  to  be  settled  at 
the  prevailing  differences  at  the  time  of  delivery,  which  means  differ- 
ences In  the  market  price. — Baker  v.  Lehman,  Wed  d  Co,,  493. 

Same;  Rights  and  Obligations  of  Parties. — A  contract  which 
called  for  the  delivery  of  cotton  during  designated  months,  and  pro- 
vides the  method  for  determining  the  price,  permits  the  seller  to 
deliver  at  any  time  during  the  specified  months,  and  binds  the 
purchaser  to  have  some  one  ready  to  receive  and  Inspect  on  reason- 
able notice,  and  If  possible,  to  agree  on  the  price,  and  the  buyer 
cannot  remain  wholly  Inactive  and  claim  a  breach  by  the  seller'b 
failure  to  perform;  but  It  Is  enough  for  the  buyer  to  demand  the 
performance  at  the  proper  time  and  place,  provided  he  Is  ready,  able 
and  willing  to  perform. — lb,  493. 

Same, — Where  one  contracts  to  buy  cotton  he  need  not  Inform 
the  seller  of  the  extent  of  his  purchases  about  the  time  of  the  mak- 
ing of  the  contract,  and  the  fact  that  he  does  not  do  so,  and  that 
unfavorable  fluctuations  In  the  market  render  him  unable  to  pay 
for  the  seller's  cotton,  does  not  show  a  fraud  on  the  seller. — lb.  493. 

Same. — The  fact  that  the  buyer  In  a  contract  falsely  represent- 
ed himself  as  being  worth  a  million  dollars,  does  not  justify  the  seller 
In  rescinding  the  contract,  unless  the  buyer  Is  unable  to  make  the 
purchase  at  the  proper  time ;  deceit  without  Injury  not  giving  a  cause 
of  action  nor  furnishing  ground  for  the  rescission  of  the  contract. 
lb.  493. 

Same;  EtHdence. — A  buyer  suing  for  a  breach  of  contract  to 
deliver  cotton  may  show  that  he  has  been  for  many  years  regularly 
engaged  In  the  legitimate  business  of  buying  cotton  for  actual  deliv- 
ery, and  that  he  has  special  arrangements  with  the  bank  to  furnish 
money  needed  for  cotton  purchases  as  showing  his  means  and 
facilities  for  handling  the  contract  and  business. — lb.  493. 

Same. — The  ownership  or  possession  of  cotton  by  a  seller  at 
the  time  of  the  contract  of  sale  was  not  essential  to  the  validity  of 
the  sale,  and  the  Invalidity  of  the  contract  Is  not  to  be  Inferred 
from  the  mere  fact  that  the  seller  had  no  cotton  on  hand  at  the 
time  of  making  the  sale,  It  appearing  further  that  the  seller  was  a 
merchant  who  regularly  bought  cotton  from  the  neighboring  planters. 
lb.  493. 

Same. — The  readiness  and  ability  of  the  buyer  to  pay  for  goods 
contracted  for  is  shown  prima  fade  by  his  demand  for  their  delivery 
made  on  the  seller  at  the  proper  time  and  place. — lb.  498. 

Same, — ^Where  the  seller  had  not  based  his  failure  to  perform 
on  the  inability  of  the  buyer  to  accept  and  pay,  very  slight  evidaice 
of  the  buyer's  readiness  and  ability  to  pay  for  the  goods  bought  Is 
sufficient— i^.  498. 
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Same. — It  is  not  essential  that  a  buyer  keep  or  have  the  actual 
money  on  hand  for  payment  to  show  his  readiness  and  ability  to  pay 
for  the  goods  contracted  for,  since  his  credit  may  enable  him  to  obtain 
the  money  and  pay  the  price. — Ih.  498. 

Same. — Where  the  buyers  were  an  established  cotton  firm  con- 
currently making  and  executing  similar  contracts  of  purchase 
throughout  the  saAie  territory,  and  having  arrangements  with  the 
bank  to  supply  the  money  needed  to  pay  for  cotton  contracted  for, 
and  demanded  of  the  seller  on  the  last  day  of  the  seller's  optional 
period  delivery  of  the  goods  sold,  It  suflPiciently  appeared  that  the 
buyers  were  ready  and  able  to  pay  for  the  cotton,  on  which  to  base 
an  action  for  the  seller's  failure  to  deliver. — IJ>,  408. 

3.  Delivery. 

Sales;  Delivery;  What  Constitutes, — ^Where  the  contract  was  to 
deliver  a  quantity  of  lumber  f.  o.  b.  cars,  the  collection  of  part  of 
the  lumber  In  sheds  was  not  a  delivery  which  passed  title  to  the 
buyer;  the  full  amount  not  having  been  collected,  and  none  of  It 
having  been  placed  on  the  cars. — McOotcin  L.  d  E,  Co,  v.  McDonald 

L.  Co.,  qso. 

Same;  Jury  Question. — Where  the  contest  was  between  the  land- 
lord who  claimed  a  landlord's  lien  upon  lumber  manufactured,  and 
one  who  made  advances,  under  a  contract  with  the  tenant  for  the 
purchase  of  the  lumber,  the  question  as  to  whether  the  title  passed 
to  the  purchaser  was  one  for  the  jury  under  the  evidence  In  this 
case. — Ih.  580. 

SANITARIUMS. 

Sanitariums;  Duty  of  Proprietor. — ^The  proprietor  of  a  health 
resort  or  sanitarium  has  a  right  to  exclude  any  and  all  persons  from 
his  premises  who  would  have  a  detrimental  effect  upon  guests  there 
seeking  to  regain  their  health. — Brooks  v.  Ingram,  106. 

SETOFF  AND  RECOFPMENT. 

See  Garnishment;  Pleadings,  {  10. 
SPECIFIC  PERFORMANCE. 

Specific  Performance;  Bill;  Time  of  Filing. — A  bill  for  specific 
performance  should  not  be  filed  until  the  arrival  of  the  time  when 
the  grantor  was  bound  to  make  a  conveyance. — Burrow  v.  Clifton, 
297. 

Same;  Parties. — Where  a  husband  entered  on  land  under  a  con- 
tract of  purchase,  and  made  It  his  homestead,  and  upon  his  death, 
the  homestead  was  transmitted  to  the  minor  children,  such  children 
and  the  widow,  are  necessary  parties  to  a  bill,  for  specific  perform- 
ance of  the  contract. — Ih.  297. 

Same;  FeMt/e.— T'nder  section  3093,  Code  1907.  a  bill  for  specific 
performance  may  be  filed  either  in  the  county  in  which  the  respond- 
ent resides  or  in  the  county  in  which  the  real  estate  is  situated. — 
Ih,  207. 

STATI'TES. 

See  Constitutional  Law. 

1.  Foreign. 

Statutes;  Foreign  Statutes;  Construction. — A  construction  placed 
by  the  court  of  last  resort  of  a  sister  state  on  a  statute  thereof  Is  at 
least  i>ersuaslve  that  the  legislature  adopting  the  statutes  intended 
it  as  so  construed. — Fuller  v.  Lanctt  Bleaching  Co.,  117. 
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Statute;  ConstruHion;  Review. — In  revising  statutes,  the  altera- 
tion of  phraseology  or  the  omission  or  addition  of  words  will  not 
necensarily  change  the  construction  or  operation  of  the  former  statute 
unless  the  legislative  intent  to  make  such  change  is  clear. — Cole  r. 
Sl088'8.  8.  d  I.  Co,,  192. 

2.  Construction. 

Statutes;  Construction;  Re-enactinent. — Where  a  statute  has 
been  Judicially  construed,  and  is  re-enacted  without  change,  such 
re-enactment  is  equivalent  to  an  adoption  of  such  construction  of 
the  statute. — Broun  v.  Gay-Padgett  Hdw.  Co,,  561. 

TAXATION. 

See  License. 
TENANCY-IN-COMMON. 

Tenancy  in  Common;  Redemption;  "Necessary  Party. — Where  a 
co-tenant  files  a  bill  to  redeem  from  a  mortgage  on  the  common  prop- 
erty the  other  co-tenants  are  not  necessary  parties  to  the  bill. — Bailey 
V.  Jefferson,  214. 

TORTS. 

Torts;  Injury  to  Business. — ^A  landowner  has  a  right  to  keep 
any  and  all  persons  off  of  his  premises  and  Is  not  liable  in  damages 
because  he  warns  persons  about  to  go  on  an  excursion  to  a  point  near 
his  property  that  they  will  not  be  permitted  to  trespass  on  Ms  land. 
— Brooks  V,  Ingram,  106. 

TRESPASS. 

Trespass;  Cutting  Timber;  Prima  Facie  Case. — Evidence  of 
plaintifTs  title  to  land,  and  the  cutting  of  timber  by  hands  of  defend- 
ant, and  the  removal  of  the  same,  and  of  Injury  to  the  freehold  by 
hauling,  together  with  evidence  of  the  amount  of  damages  done  to 
the  land,  made  out  a  prima  fade  case  of  trespass  for  injury  to  land, 
and  for  the  wrongful  cutting  of  timber  therefrom. — Wright  v.  Bent- 
ley  L.  Co.,  616. 

Same;  Punitive  Damages;  Malice. — ^Where  plaintiff  alleged  ma- 
licious trespass,  and  claimed  punitive  damages,  it  was  competent  to 
prove  that  plaintiff's  husband  pointed  out  the  line  to  the  hands  of 
defendant  and  showed  them  where  to  cut  the  timber,  as  negativing 
malice,  although  the  husband  acted  without  authority  in  doing  so. — 
/&.  616. 

TRIAL. 

1.  Province  of  Court  and  Jury. 

Trial;  Province  of  Court  and  Jury, — The  jury  are  the  exclusive 
judges  of  the  credibility  of  the  evidence,  and  the  court  of  its  admis- 
sibility.—i2<?et-e«  V.  The  State,  14. 

Same;  Province  of  Court  and  Jury;  Disputed  Facts. — It  is  the 
province  and  duty  of  the  jury,  and  not  of  the  court,  to  determine 
disputed  issues  of  fact.— L.  d  N.  R.  R.  Co.  v.  Loyd,  119. 

2.  Reception  of  Evidence. 

Trial;  Reception  of  Evidence;  General  Objection. — A  general  ob- 
jection to  the  whole  evidence,  a  part  of  which  is  admissible,  is  not 
good,  and  the  court  will  not  be  put  in  error  for  overruling  it. — L.  d 
N.  R.  R.  Co.  V.  Loyd,  119. 

Trial;  Reception  of  Evidence;  Objection  to  Answer. — ^Where  the 
answer  given  to  an  improper  question  was  strictly  responsive  thereto, 


Digiti 


zed  by  Google 


SUBJECT  INDEX.  725 

TRIAL — Continued. 

it  was  not  incumbent  upon  the  objecting  party  to  move  to  exclude 
tlie  answer  in  order  to  rely  on  the  error  in  permitting  the  question. 
—Troy  L,  d  C.  Co,  v.  Boswell,  409. 

Trial;  Reception  of  Evidence. — A  plaintiff  may  offer  in  evidence 
a  contract  on  which  he  sues,  without  offering  any  collateral  under- 
taking between  plaintiff  and  a  third  person,  or  between  defendant 
and  a  third  person,  although  it  appears  on  the  same  paper.— Bofcet- 
V.  Lehman,  Weil  d  Co.,  493. 

3.  Interest  of  Jurors. 

Trial;  Jurors;  Interest  as  Insurers. — ^Where  plaintiff  wishes  In 
good  faith  to  test  the  status  of  a  juror  with  regard  to  their  interest 
as  insurers  against  loss  for  the  damage  to  servants,  he  should  make 
proper  application  to  the  trial  Judge. — Camp  v.  Churchill,  173. 

4.  Suspension  of. 

Trial;  Suspension;  Absence  of  Witnesses;  Discretion. — Whether 
or  not  a  trial  should  be  suspended,  a  the  request  of  the  party  to  await 
the  arrival  of  a  witness  who  had  not  been  previously  summoned, 
was  a  question  in  the  discretion  of  the  trial  court,  not  revisable  on 
appeal  except  for  abuse.— Con*.  Cos.  Co.  v.  Ogbum,  398. 

TROVER. 

See  Mortgages,  {  4. 
TRUSTS. 

Trusts;  Constructive  Trusts;  Evidence. — ^The  evidence  examined 
and  held  not  to  show  that  the  property  was  purchased  by  the  re- 
spondents under  the  complainants  alleged  option,  or  other  elements 
of  a  constructive  trust,  and  hence,  complainant  was  not  entitled  to 
enforce  a  constructive  trust  on  the  fourth  interest  therein. — Cahaha 
C.  Co.  V.  Veitch,  220. 

Trusts;  Title  of  Trustee;  Equity. — In  a  court  of  equity  the  cestui 
que  trust  is  the  absolute  owner  of  the  trust  property,  the  trustee 
taking  only  sufficient  title  to  discharge  the  trust. — Ex  parte  Jonas, 
667. 

VENDOR  AND  PURCHASER. 

Vendor  and  Purchaser;  Option;  Consideration. — ^Where  no  con- 
sideration was  given  for  an  option  to  purchase,  such  option  created 
no  rights  in  the  person  to  whom  it  was  given. — Cahaha  C.  Co.  v. 
Veitch,  220. 

Same;  Contract. — The  inquiry  by  an  intending  purchaser  whether 
the  o\^er  will  take  a  sum  certain  for  the  property,  is  neither  an 
implied  agreement  to  pay  such  sum,  nor  an  admission  that  the  prop- 
erty is  of  that  value.— 76.  220. 

Vendor  and  Purchatter;  Breach;  Terms. — Where  the  action  was 
by  a  vendor  for  the  purchaser's  breach  of  the  contract  to  purchase, 
an  allegation  that  the  purchaser  stipulated  his  own  terms  in  his 
offer,  which  had  been  accepted  by  the  vendor,  was  subject  to  the 
demurrer  on  the  ground  of  a.  failure  to  set  out  such  terms  either  in 
words  or  substance. — Mobs  v.  King,  et  al.,  475. 

Same;  Willingnes  to  Conform. — Where  the  complaint  failed  to 
allege  that  the  vendor  himself  was  ready,  willing  and  able  to  comply 
with  the  terms  of  the  contract,  it  was  demurrable;  the  same  rule  of 
pleading  and  proof  obtains  in  courts  of  chancery,  but  such  allegation 
Is  unnecessary  where  it  is  further  alleged  that  the  purchaser  has 
entirely  repudiated  the  contract  without  giving  the  vendor  a  reason- 
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able  opportunity  to  comply  with  his  obligations  under  the  same. — Ih, 
475. 

Same;  Damages;  Condition  Precedent;  Tender. — ^Where  a  con- 
tract for  the  sale  of  land  makes  the  conveyance  and  the  payment  of 
the  purchase  money  concurrent  and  dependent  acts,  neither  party 
can  bring  an  action  against  the  other  without  actual  or  tendered 
performance,  or  readiness,  willingness  and  ability  to  perform ;  where 
one  party  has  repudiated,  however,  the  other  need  not  show  his 
readiness  and  ability  to  perform. — Ih,  475. 

Same;  Tender  of  Deed;  Pleading, — ^Where  the  conveyance  and 
payment  of  the  purchase  price  were  made  concurrent  and  dependent 
acts,  a  complaint  for  damages  for  breach  must  ordinarily  all^e 
tender  of  the  deed,  and  ordinarily,  it  is  not  sufficient  merely  to  all^e 
a  readiness  and  willingness  to  convey,  unless  other  facts  are  alleged, 
such  as  the  repudiation  of  the  contract  by  the  purchaser,  or  a 
refusal  to  accept  a  deed,  which  would  render  the  tender  unneces- 
sary; but  even  where  a  tender  of  performance  is  unnecessary,  it  is 
yet  necessary  to  allege  an  ability  and  readiness  to  perform  or  that 
the  ability  to  perform  would  have  been  presented  but  for  some  act 
of   the   purchaser. — Ih,   475. 

Vendor  and  Purchaser;  Bona  Fide;  Oonstrudive  Notice. — ^Where 
a  deed  from  the  common  source  of  title  was  not  promptly  filed  for 
record,  the  prior  registration  of  other  conveyancee  in  plaintUTs  chain 
of  title  were  without  effect  to  impose  constructive  notice  upon  defend- 
ant or  his  predecessor  in  right — Prince  v.  Carter,^  535. 

Same. — ^A  bona  fide  purchaser  for  value  and  without  notice  is 
not  affected  by  notice  to  his  immediate  grantor. — Ih.  535. 

Vendor  and  Purchaser;  Contract;  Construction  and  Operation: 
Equitahle  Title. — ^A  written  instrument  based  on  a  valuable  consid- 
eration for  the  sale  of  all  the  interest  that  the  vendor  had  in  certain 
land  which  had  been  entered  by  another  with  funds  of  the  vendor, 
reciting  that  suit  had  been  started  by  the  vendor  to  obtain  title, 
which,  when  obtained,  he  agreed  to  convey  to  the  purchaser,  con- 
veyed a  perfect  equity  in  such  land  as  between  vendor  and  pur- 
chaser.—iS/iorfridi^e  V.  So.  Min.  L.  Co.,  660. 

VENUE. 

See  Criminal  Law,  {  3. 
WATER  AND  WATERCOURSES. 

1.  Pollution  of. 

Water  and  Water  Courses;  Pollution;  Limitations. — Where  the 
lower  riparian  owner  suing  in  case  for  the  pollution  of  the  stream, 
had  not  been  deprived  of  the  use  of  the  water  during  a  period  of 
twelve  months  next  before  the  bringing  of  the  suit,  he  cannot  re- 
cover.—Par/»on  V.  T.  C.  I.  d  R.  R.  Co.,  84. 

Same;  Damages. — Where  the  lower  riparian  owner  sues  the 
upper  riparian  owner  for  damages  resulting  from  the  pollution  of  a 
stream,  he  is  under  the  duty  to  show  a  substantial  injury  therefrom, 
and  is  not  entitled  to  damages  for  slight  inconveniences  or  annoy- 
ances from  the  discoloration  of  the  water,  or  the  deposit  of  coal  or 
other  debris  therein. — Ih.  84. 

WILLS. 

Wills;  Life  Estate;  Power  of  Disposition;  Interest  of  Donee  or 
Beneficiary. — Under  section  2423,  Code  1907,  a  particular  estate 
with  absolute  power  of  disposition  as  to  any  future  estate  limited 
thereon  is  a  particular  estate  only  as  to  the  donee,  but  as  to  privities 
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of  and  purchasers  from  the  holders  of  the  particular  estate,  it  passes 
Into  a  fee  simple  title;  hence,  only  creditors  of  and  purchasers  from 
the  life  tenant  can  question  the  integrity  of  the  future  estate  limited 
thereon. — Head  v.  Lane,  335. 

Same;  Statute. — It  was  within  the  power  of  the  legislature  to 
declare  as  in  section  3423,  Code  1007,  that  a  particular  estate  accom- 
panied with  an  absolute  power  of  disposition  in  the  holder,  as  between 
himself  and  the  owner  of  a  future  estate  limited  thereon,  should 
support  such  future  estate. — Ih.  336. 

Same;  Relief  Against  Purchaser  From  Life  Tenant. — ^Wherethe 
life  tenant  who  had  absolute  power  of  disposition,  with  remainder  over, 
sold  the  property  when  insane  and  thereafter  died,  the  chancery 
court  can  give  the  remainderman  relief  against  such  conveyance,  as 
it  was  a  nullity  under  section  3347,  Code  1907.— /I).  335. 

wais;  Deed  or  Will;  Reservation  of  Life  Estate.— A  deed  duly 
executed,  acknowledged,  delivered  and  recorded,  reciting  that  the 
grantor  for  valuable  and  other  consideration  grants,  bargains,  sells 
and  conveys  to  the  grantees  certain  described  real  estate,  "this  deed 
not  to  take  until  after  my  death,''  conveys  the  title  to  the  grantee 
subject  to  the  life  estate  of  the  grantor,  and  is  not  testamentary  in 
character. — PhUlips  r.  Phillips,  545. 

WITNESSES. 

1.  Impeaching  and  Contradicting. 

Witnesses;  Impeachm^ent ;  Paving  Expenses. — ^It  is  competent 
for  a  party  on  cross-examination  of  a  witness  to  show  that  such  wit- 
ness's expenses  at  the  trial  was  being  paid  by  the  adverse  party. 
— L.  d  N.  R.  R.  Co.  V.  Stanley,  95. 

Witnesses;  Contradicting  Own, — ^Where  a  witness  testified  that  on 
returning  home  about  11  o'clock  at  night  he  saw  a  heavily  loaded 
freight  train  pass  the  house  which  was  thereafter  discovered 
to  be  on  fire,  and  that  the  locomotive  was  emitting  sparks,  the  ques- 
tion to  him  as  to  what  time  he  left  home  cannot  be  said  to  raise  a 
contradiction. — Deason  v.  A.  O.  S.  R,  R.  Oo„  100. 

2.  Examination  and  Cross 

Witnesses;  Cross-Examination. — ^Where  plaintlfl  claimed  that 
defendants  had  conspired  to  prevent  him  from  running  an  excursion 
train  to  a  point  near  their  property  by  falsely  representing  that  per- 
sons visiting  defendant's  property  would  be  arrested  for  trespassing, 
it  was  competent  for  defendants  to  show  on  cross-examination  of  one 
of  their  number  whether  the  public  generally  had  a  right  to  visit 
their  premises  without  permission. — Brooks  v.  Ingram,  106. 

3.  Credibility. 

Witnesses;  Credibility. — ^It  is  not  error  to  permit  cross-examina- 
tion designed  to  show  admissions  made  by  a  witness  inconsistent  with 
his  general  testimony,  and  other  testimony  on  the  same  point;  the 
jury  being  instructed  at  the  same  time  to  consider  such  matters  only 
upon  the  question  of  the  credibility  of  the  witness,  notwithstanding 
such  examination  may  have  prejudiced  the  main  issues. — Sun  Ins. 
Office  V.  Mitchell,  420. 

4.  Fees  of. 

Witnesses;  Fees;  Special  Action. — ^The  act  creating  the  law  and 
equity  court  of  Walker  county,  does  not  change  the  rule  prescribed  by 
section  7881,  Code  1907,  as  to  witnesses  continuing  to  appear  after  the 
continuance,  and  the  clerk  of  that  court  is  not  entitled  to  fees  for 
re-subpoenaing  after  continuance,  witnesses  called  by  the  state. — 
0*Rcar  v.  Long,  597. 
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